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LIFE. 
SUPREME COURT OF NEW YORK. 


APPELLATE Division. First DEPARTMENT. 


MURPHY 
Us. 


COLONIAL LIFE INS. CO. OF AMERICA. (No. 5,764.)* 


INSURANCE—LIFE INSURANCE—BREACH OF CONDITIONS— 
STATUTE. 

Under Insurance Law (Consol. Laws, c. 28) § 58, providing that every 
life policy shall contain the entire contract, statements made by in- 
sured in the application cannot be considered, where they were not 
made a part of the policy; the provision that all statements made by 
insured should be deemed representations, and not warranties, relating 
only to those which were so incorporated. 


(For other cases, see Insurance, Cent. Dig. §§ 1671, 1672; Dec. Dig. § 
650.) 


Appeal from Appellate Term, First Department. 

Action by Mary Murphy against the Colonial Life Insurance Com- 
pany of America. From a determination of the Appellate Term (83 
Misc. Rep. 475, 145 N. Y. Supp. 196), affirming a judgment of the 
Municipal Court for plaintiff, defendant appeals. Modified and affirmed. 


Argued before Ingraham, P. J., and McLaughlin, Clarke, Scott, and 
Hotchkiss, JJ. 


John F. Carew, of Brooklyn, for Appellant. 
Thomas A. McCole, of New York City, for Respondent. 


* Decision rendered, May 15, 1914. 147 N. Y. Supp. 565. 
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Per CurIAM. 

The policy contains the express provision that :— 

“Tf the insured shall die within six calendar months from the 
date hereof the company will pay only one-half of this sum. 
After six months from this date the policy will be in force for the 
full amount.” 

The policy was dated the 28th of October, 1912, and the de- 
ceased died in January, 1913. Under this policy, therefore, but 
one-half of the amount insured was payable. We agree with 
the Appellate Term in the construction of section 58 of the In- 
surance Law. 

The determination and judgment are therefore modified, by 
reducing the judgment accordingly, and, as so modified, affirmed, 
without costs, 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. First DEPARTMENT. 


COHEN 
vs. 


METROPOLITAN LIFE INS. CO.* 


1, INSURANCE—LIFE INSURANCE—CONTRACTS—FRAUD. 


Under Insurance Law (Consol. Laws, c. 28) § 58, requiring every policy 
to contain entire contract, the unattached application is not a part of 
the contract, and breaches of warranties in the application cannot be 
relied on, in the absence of proof of fraud. 


(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 


2. INSURANCE--LIFE INSURANCE—BREACH OF WARRANTY. 

A breach of warranty in a life policy that insured had not, before the 
issuance of the policy, been attended by a physician for any serious 
disease, and had not had any pulmonary complaint, is a defense to an 
action on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 691, 692; Dec. Dig. § 
292.) 


3. EVIDENCE—LIFE INSURANCE—PROOF OF DEATH—AD- 
MISSIONS. 

In an action on a life policy stipulating that proofs of death shall be 
evidence of the facts therein stated in behalf of insurer, a physician’s 
certificate in the proofs of death is competent evidence for the de- 
fense as an admission by plaintiff. 


(For other cases, see Evidence, Cent. Dig. §§ 754-759; Dec. Dig. § 215.) 
* Decision rendered, May 7, 1914. 147 N. Y. Supp. 434. 
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Appeal from Municipal Court, Borough of Manhattan, Second Dis- 
trict. 

Action by Jessie Cohen against the Metropolitan Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed, 
and new trial granted. 


Argued April term, 1914, before Guy, Page, and Whitaker, JJ. 


Edw. M. & Paul Grout, of New York City (F. Sidney Williams, 
of New York City, of counsel), for Appellant. 
Greenthal & Greenthal, of New York City (Wm. Greenthal, of 
New York City, of counsel), for Respondent. 
Guy, J. 


This action was brought upon a policy of life insurance upon 
the life of plaintiff's husband, which was issued June 24, 1912. 
It provided, among other things :— 

“This policy contains the entire agreement between the company 
and the insured and the holder and owner thereof.” 

The defense was a breach of two warranties in the separate ap- 
plication for insurance, one of which warranties, viz., that prior 
to the issue of the policy the assured had not been attended by 
a physician for any serious disease or complaint, and had not had 
any pulmonary disease, is also contained in the policy itself. Both 
breaches were admitted in the proof of claim. 

[1] Since 1909, every insurance policy has been required to con- 
tain the entire contract of assurance, and nothing shall be incorpo- 
rated therein by reference to any application or other unattached 
or unindorsed paper. Insurance Law, § 58; Becker vs. Colonial 
Life Insurance Co., 153 App. Div. 383, 385-387, 138 N. Y. Supp. 
491. In the absence of sufficient proof of fraud, this would dis- 
pose of the defenses based upon breach of warranty in the ap- 
plication for the policy. 

[2, 3] A more serious question is raised as to the breach of 
the warranty in the policy itself. The policy provided, among 
other things :— 

“Proofs of death under this policy shall be made upon blanks to 
be furnished by the company, and shall contain answers to each 
question propounded to the claimant, physicians, and other per- 
sons, and shall contain the record, evidence, and verdict of the 
coroner’s inquest, if any be held. All the contents of such proofs 
of death shall be evidence of the facts therein stated in behalf of, 
but not against, the company.’ 

The proof of claim, signed by plaintiff’s mark was admitted. 
In a vague and utterly inconclusive way, while not denying her 
mark, she disputed its accuracy. But the attending physician’s 
certificate in the proofs of claim, which it is clearly proved plain- 
tiff acknowledged and identified after she had filed or caused it 
to be filed with defendant, was excluded, and defendant excepted. 

A breach of the warranty in the policy that the insured had 
not before its issue been attended by a physician for any serious 
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disease or complaint, and had not had any pulmonary complaint, 
is a defense. ‘Trudden vs. Metropolitan Life Ins. Co., 69 App. 
Div. 392, 74 N. Y. Supp. 1083; Id., 50 App. Div. 473, 64 
N. Y. Supp. 183; Kasprzyk vs. Metropolitan Life Ins. Co., 79 
Misc. Rep. 263, 264, 270, 271, 140 N. Y. Supp. 211; Aaronson 
vs. New York Life Ins. Co., 81 Misc. Rep. 228, 142 N. Y. Supp. 
508. 

Linder the stipulation of the policy, that the proofs of death 
filed by the beneficiary, including physicians’ statements, shall be 
evidence in behalf of the company, the doctor’s certificate therein 
was competent evidence for the defense as plaintiff’s admission 
of material facts (Kipp vs. Metropolitan Life Ins. Co., 41 App. 
Div. 298, 300, 58 N. Y. Supp. 494; Hanna vs. Connecticut Mut. 
Life Ins. Co., 150 N. Y. 526, 530, 44 N. E. 1099; Spencer vs. C. 
M. L. Ins. Co,, 142 N. Y. 505, 509, 37 N. FE. 617; Insurance Co. 
vs. Newton, 22 Wall. 32, 35, 36, 22 L. Ed. 793), and the exclusion 
thereof was reversible error. 

Judgment reversed, and a new trial granted, with costs to ap- 
pellant to abide the event. All concur. 


COURT OF APPEALS OF NEW YORK. 





HAYES 
VS. 
NEW YORK LIFE INS. CO.* 


INSURANCE — LIFE INSURANCE — NONPAYMENT OF PRE- 
MIUM—-WAIVER OF PROVISION FOR EXTENDED IN- 
SURANCE. 

Where the insured, after nonpayment of a premium, signed an applica- 
tion for renewal of the insurance, in which he assented to the for- 
feiture of the policy for the nonpayment, and, after his renewal ap- 
plication had been rejected, received a check for the surrender value 
of the policy, less the amount of a policy loan, which check was 
payable to the insured and the beneficiary jointly, and was indorsed 
by them and presented to a bank for certification, and then retained 
by them until after the death of the insured, the provision of the 
policy for extended insurance after nonpayment of premium was 
waived. 

(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 
Appeal from Supreme Court, Appellate Division, First Department. 


Action by Lillian E. Hayes against the New York Life Insurance 
Company. A judgment for the defendant was affirmed by the Appellate 


* Decision rendered, April 14, 1914. 104 N. E. Rep. 1122. 
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Division of the Supreme Court (150 App. Div. 927, 135 N. Y. Supp. 1116), 
and the plaintiff appeals. Affirmed. 


Louis Marshall, of New York City, for Appellant. 
James H. McIntosh, of New York City, for Respondent. 


Hocan, J. 

April 16, 1898, the defendant issued a policy of insurance in 
the sum of $5 000 upon the life of Ephraim P. Hayes, payable 
to the insured or his assigns on April 16, 1918, or to the insured 
should he then be living. ‘The annual premium of $268 was, on 
the 3d day of May, 1902, by agreement of the parties, made 
payable in quarterly installments. On the 10th day of May, 1902, 
lillian E. Hayes, the plaintiff in this action, was made beneficiary 
under the policy. 

Premiums on the policy were regularly paid down to April 16, 
1903. On that day, a quarterly premium of $70.95 being due, 
the insured paid cash $10.95, and gave a note payable two months 
thereafter for the balance, $54, which note contained a provision 
that the same was accepted by the company with the understand- 
ing that all claims to further insurance and all benefits whatever 
which full payment in cash of said premium would have secured 
should become immediately void, and be forfeited to the defend- 
ant company if the note was not paid at maturity. The note 
was not paid at maturity, on June 16, 1903, and on the following 
day payment of the same was refused by the company. 

January 31, 1902, pursuant to the provisions of the policy con- 
tract, the insured borrowed of the company $460, under a loan 
agreement then in use by the company as provided for in the 
policy, wherein the insured promised to pay said sum, with in- 
terest at the rate of 5 per cent in advance, payable on the 16th 
day of April annually, and, as collateral security for the re- 
payment of said loan and interest, he pledged and assigned to the 
company said policy and its accumulations. The loan agreement 
further provided that, in the event of default of payment of the 
interest or of any premium on the policy within one month after 
they shall respectively become due, the company was irrevocably 
appointed attorney, and authorized for that purpose, at its option, 
to cancel the policy and its accumulations for the customary cash 
surrender value then allowed by the company for the surrender 
of policies of this class; the company being liable only to the in- 
sured for the return of the balance of said cash surrender value 
after deducting the said loan and accrued interest. The policy 
also contained a provision that, in the event of nonpayment of any 
premium, the policy might be reinstated on written application 
therefor within six months thereafter, subject to evidence of good 
health satisfactory to the company and payment of premiums to 
the date of reinstatement, with the payment of interest at the 
rate of 5 per cent per annum. 
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On the 17th of June, 1903, the day following the default in 
the payment of the premium, the insured made application for the 
reinstatement of the policy, but such application for reinstate- 
ment was not approved by the company, and thereafter, and on 
the 25th day of August, 1903, the defendant returned to the 
insured the amount that he had deposited at the time when such 
application for reinstatement was made. 

On the 26th day of September, 1903, the defendant exercised 
the option given by the loan agreement, and canceled the policy, 
which then had a cash surrender value, and, having deducted the 
amount due upon the loan contract, the defendant mailed to the 
insured its check, payable jointly to the insured and beneficiary, 
for $194.15, being the difference between the cash surrender value 
and the loan and interest paid in advance on the loan. Accom- 
panying the check was a statement by the company, showing the 
basis of its computation and referring to the default made in the 
payment of premium due April 16, 1903. The check was dated 
September 26, 1903, the date of the letter transmitting the same, 
and thereafter, and on September 29, 1903, the check was certi- 
fied by the New York Security & Trust Company, the bank upon 
which the same was drawn by defendant, and the check bears the 
indorsement of the insured and the beneficiary. ‘The trial justice 
found that the insured and beneficiary deposited the check in a 
bank for collection, but, before the same was presented to the 
bank on which it was drawn, it was withdrawn from deposit, 
and thereafter held without presentment for payment until August 
16, 1904, subsequent to the death of the insured, when an offer 
was made by the attorneys for the plaintiff to return the check. 

The insured died on the 14th day of June, 1904, and this action 
was subsequently brouglit by the beneficiary to recover the amount 
of the policy. ‘The plaintiff alleged that, under the terms of the 
nonforfeiture clause of the policy, it was the duty of the defend- 
ant to extend the insurance during the term provided for in the 
table appearing in the policy without request on the part of the 
insured, and, had such extension of insurance been made in ac- 
cordance with the terms of the policy, the same would have been 
in full force and effect at the time of the death of the insured, 
notwithstanding nonpayment of the premium. 

We must give due weight to the interpretation placed upon the 
contract by the parties themselves. ‘The premium due on the 
policy April 16th, extended by the note to June 16th, remained 
unpaid. ‘Thereupon the insured, on the 17th day of June, 1903, 
as provided in the policy, made application for reinstatement of 
the policy, and assented in writing to the fact that the policy had 
been declared forfeited for a nonpayment of premiums on June 
16, 1903. Such concession upon his part, in connection with the 
further fact that in September the company notified the insured of 
the cancellation of the policy under the terms of the loan agree- 
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ment for a cash surrender value, and forwarded a check for the 
amount, less the amount of the loan, the receipt, and retention of 
the check of the defendant company, which was payable to the 
insured and beneficiary jointly, with notice to them that the policy 
had been declared forfeited under the terms of the loan agree- 
ment, certification of the same by the bank after indorsement by 
the insured and beneficiary, retention of the check down to a time 
subsequent to the death of the insured operated as a waiver by 
the insured of any rights secured to him by the terms of the 
policy for extended insurance thereunder. 

For this ‘reason, due consideration having been given to all of 
the other questions presented on the part of the appellant, the 
judgment of the Appellate Division should be affirmed, with 
costs. 

Willard Bartlett, C. J., and Hiscock, Cuddeback, and Cardozo, 
JJ.. concur. Chase, J., concurs in result. Miller, J., not sitting. 

ludgment atlirmed, ete. 


—— - vee a 


SUPREME COURT OF ILLINOIS. 


ZEMAN 
US. 


NORTH AMERICAN UNION. (No. 9,185.)* 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—BY-LAWS— 
PROHIPITED OCCUPATION. 

A by-law of a fraternal benefit association which provided for the 
suspension, without notice, of a member who should, at any time after 
obtaining membership, become engaged in a prohibited occupation 
does not apply to a member who had become engaged in such oc- 
cupation after becoming a member, but before the by-law was 
adopted, since the contract is to be construed strictly against insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 
694.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—BY-LAWS— 
PROHIBITED OCCUPATION. 

A by-law of a fraternal benefit association ‘providing that no benefits 
should be paid on account of the death of a member while engaged 
in a prohibited occupation, either as the direct or indirect result 
thereof, does not apply where the member had retired from such 
occupation several months before his death. 

(Tor other cases, see Insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. § 748.) 











* Decision rendered, April 23, 1914. 105 N. E. Rep. 22. 
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3. INSURANCE—MUTUAL BENEFIT INSURANCE—WAIVER OF 
FORFEITURE—EVIDENCE. 

In an action upon a fraternal benefit certificate, evidence that various 
officers and members of the local lodge, including its president, 
secretary, and organizer, had visited the saloon kept by the deceased 
member, and that the assistant general manager of the order, after 
installing the member as president of the local order, went with him 
to his saloon, where the officer was served with liquor, is admissible to 
show a waiver by the order of the by-law prohibiting members from 
engaging in the saloon business. 

(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


4. INSURANCE — MUTUAL BENEFIT INSURANCE — FORFEI- 
TURE—WAIVER. 3 
By-laws of a mutual benefit association suspending members for en- 
gaging in a prohibited occupation may be waived by the society, and 
such waiver may be shown by the act of the local order, as agent of 
the general order, in collecting dues and assessments with knowledge 
of the facts, or by other acts of its officers and agents, which induced 
the insured to believe that its provisions would not be insisted 


upon, 
(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 
755.) 


§. INSURANCE -— MUTUAL BENEFIT INSURANCE — WATVER 
OF FORFEITURE—KNOWLEDGE OF OFFICERS. 
Knowledge that a member of a fraternal benefit society is engaged in a 
i prohilited occupation, received by or communicated to the officers 
of the society having authority to act in the premises, is imputed to 
the society. 
(For other cases, see Insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. § 748.) 


6. APPEAL AND ERROR — REVIEW — VERDICT OF JURY — 
APPROVAL BY TRIAL AND APPELLATE COURTS. 

A finding of fact by the jury which is approved by both the trial and 
Appellate Courts will not be disturbed, unless the record clearly 
shows error in the rulings of the trial court. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4322-4352; Dec. 

Dig. § 1094.) 


7. INSURANCE—MUTUAL BENEFIT INSURANCE—WAIVER OF 
FORFEITURE—EVIDENCE. 

In an action upon a fraternal benefit certificate, where it was claimed 
that the society had waived the by-law prohibiting a member from 
engaging in the saloon business, it was not error to exclude evidence 
offered by the society that the general officer, who was shown to 
know that the member was engaged in that business, had on other 
occasions preferred charges against members engaged in similar 
business, and that the local lodge had expelled other members for 
engaging in such business. 

(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


8 APPEAL AND ERROR—HARMLESS ERROR—ADMISSION OF 
EVIDENCE — ERROR FAVORABLE TO PLAINTIFF IN 
ERROR. 

If the exclusion of such evidence was erroneous, it was harmless, since it 
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tended rather to show waiver in the particular case than to negative 
it. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4187-4193, 4207; 
Dec. Dig. § 1056.) 

9. TRIAL — INSTRUCTIONS — CHARGE CONSTRUED AS A 
WHOLE—ORAL CHARGE. 

Where the charge is delivered orally, it consists of one continuous and 
connected charge, one part of which limits and qualifies the other 
parts, and portions of the charge cannot be picked out and separated 
from the parts which qualify it, and error assigned thereon. 


(For other cases, see Trial, Cent. Dig. §§ 703-717; Dec. Dig. § 295.) 

10. APPEAL AND ERROR — HARMLESS ERROR — INSTRUC- 
TIONS—ERROR FAVORABLE TO PLAINTIFF IN ERROR. 
Where an oral charge was such that it could not have misled the jury as 

to the law, and was, if anything, too favorable to the defendant 


under the issue formed by the pleadings, the defendant cannot com- 
plain of the error. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4052-4062; Dec. 
Dig. $ 1033.) 


Error to Appellate Court, First District, on Error to Municipal Court 
of Chicago; Edward A. Dicker, Judge. 

Action by Mary Zeman against the North American Union. Judgment 
for plaintiff was affirmed by the Appellate Court (181 Ill. App. 551), 
and the defendant brings error. Affirmed. 


Robert S. Hes, of Chicago, for Plaintiff in Error. 
I’, J. Karasek, of Chicago, for Defendant in Error. 


Cralic, J. 

The defendant in error, Mary Zeman, brought an action of 
assumpsit in the municipal court of Chicago on a benefit certifi- 
cate in which she was made the beneficiary, and which had been 
issued by the plaintiff in error, the North American Union, a 
fraternal benefit society organized under the laws of the state of 
Illinois, to James Zeman, the husband of defendant in error. A 
trial was had before a jury, which resulted in a verdict and judg- 
ment in favor of defendant in error for $2,000, the face of the 
certificate. An appeal was taken to the Appellate Court for the 
First District, which affirmed the judgment of the trial court. On 
application of plaintiff in error a writ of certiorari was allowed to 
review the judgment of the Appellate Court. 

On the trial plaintiff in error admitted the issuance of the bene- 
fit certificate and the death of the insured, and there was no ques- 
tion but that he had paid all dues up to the time of his death. The 
defense set up in the affidavit of merits filed by the plaintiff in 
error was that the insured, James Zeman, had forfeited all rights 
of himself and his beneficiary under the certificate by engaging 
in the business of a saloonkeeper and bartender after becoming a 
member, in violation of his contract and the by-laws of the 
society. Defendant in error claimed that, while the deceased had 
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been engaged in the saloon business during a portion of the time 
that he held the benefit certificate, the plaintiff in error associa- 
tion had by its acts and conduct waived the right to declare a for- 
feiture of the certificate, and that was the principal issue in the 
municipal court. The errors assigned in the Appellate Court were 
that the court improperly instructed the jury, that the instructions 
were not based on the evidence, and that the judgment of the 
municipal court was contrary to the law and evidence. The prin- 
cipal error assigned in this court is the action of the Appellate 
Court in affirming the judgment of the municipal court. The 
principal contention of plaintiff in error is that the evidence did 
not show such waiver by those who were authorized to make such 
waiver on behalf of the society. 

The certificate in question was dated July 1, 1902, and was pay- 
able to Mary Zeman from the mortuary fund of the plaintiff in 
error society, ‘in accordance with and under the provisions and 
the laws governing the said fund, upon satisfactory proofs of the 
death of said member, and upon the surrender of this certificate, 
provided that said member is in good standing in this association 
at the time of his death, and provided, also, that this certificate 
shall not have been previously surrendered by said member or 
canceled in accordance with the laws of this association, and sub- 
ject, also,” to certain other provisions, among which are: “If 
said member shall suffer his membership to be terminated from 
any cause prior to his death, he shall forfeit to said North 
American Union all moneys paid in by him on account of his 
membership in the association, and he and his beneficiary shall 
forfeit all rights acquired by virtue of his said membership, and 
shall not be entitled to any of the payments herein provided.” It 
further provided that the contract should be incontestable after 
two years from date except for engaging in prohibited occupa- 
tions or becoming habitually addicted to the excessive use of in- 
toxicating liquors, opium, or other injurious drugs or substances, 
contrary to the laws, rules and regulations of the association and 
the agreements of the members. It also made the statements in 
the application for membership and in the medical examiner’s 
blank, etc., a part of the contract. ‘The liability of the society to 
pay said insurance was further “on condition that the said mem- 
ber complies in future with the laws, rules, and regulations now 
governing the said North American Union and the mortuary and 
reserve funds thereof, or that may hereinafter be enacted to 
govern the same, all of which said laws, rules, and regulations are 
also made a part of this contract.” 

Zeman’s occupation was that of an upholsterer at the time he 
was admitted to membership, in 1899. The first certificate issued 
to him was for $1,000, which later was increased, and a new 
certificate issued to him for $2,000. In the written application 
made by him June 14, 1902, ostensibly “for the purpose of secur- 
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ing membership in the North American Union,” but really for 
the purpose of having his benefit certificate increased, as before 
stated, Zeman “represented and declared” (truthfully) that he 
was not then “engaged in any of the following occupations or 
employments.” Then followed a long list of occupations, not in- 
cluding an upholsterer, and closing with “saloonkeeper, bar- 
tender, or personally engaged in the manufacture or sale of in- 
toxicating liquors.” ‘The application also contained the following 
clause: “I am not now addicted to the excessive use of intoxi- 
cating liquors, opium, or other injurious subs.ances, and, should I 
become so addicted or actively engaged in any of the above-enu- 
merated occupations or employments, my so doing shall forfeit 
and absolutely terminate thereafter all rights, interests, payments, 
benefits, or privileges of myself, my family, heirs, dependents, or 
beneficiaries without proceedings for expulsion or otherwise on 
the part of said association. If accepted as a member I agree to 
comply with all laws, rules, and usages now in force in the order 
or which may hereafter be adopted by it.” 

The by-laws of the association relied on by plaintiff in error 
and introduced in evidence, with the dates of their enactment, 
were, in substance, as follows :— 


Section 2 of law 3 as amended, in force May 20, 1909: “Per- 
sons who are engaged in the following occupations are not accep- 
table risks, and are ineligible for membership in this order: 
* * * Saloonkeepers, bartenders, and those persons engaged 
in the manufacture or sale of intoxicating liquors.” 

Section 3 of law 3, enacted March 15, 1906, in force July 1, 
1906: “All members of the order are prohibited from engaging 
in or pursuing any of the occupations or employments enumerated 
in the preceding section, * * * and any member of the order 
who shall, after obtaining membership therein, become engaged in 
or pursue any business or employment enumerated in section 2 
* * * shall stand suspended from the order by operation of 
law, without notice, and forfeit all interest in the mortuary and 
reserve funds, from and after the date of engaging in such pro- 
hibited business, * * * and no benefit or benefits shall be paid 
to the beneficiary of any member on account of the death of such 
member occurring while engaged in any of the employments enu- 
merated, * * * either as the direct or indirect result of en- 
gaging in such prohibited occupation.” 

Certain portions of other by-laws were also introduced in evi- 
dence. Section 3 of law 9 provided that, if any member should 
at any time after obtaining membership become engaged in any 
of the prohibited occupations specified in section 2 of law 3, or 
should violate any of the provisions of section 3 of law 3, he 
should stand suspended from the order by operation of law, 
without notice, such suspension to date from the time when the 
member so became engaged in such prohibited occupation or 
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violated such provisions, ‘and any and all payments thereafter to 
the collector of the council should in no case be held or construed 
as a waiver on the part of the order of the provisions of this sec- 
tion, but that, if such member should permanently relinquish 
such prohibited occupation or employment, he might be reinstated 
to membership in the same manner as is provided by the laws of 
the order for reinstatement of members suspended for nonpay- 
ment of assessments, dues, and premiums, and that the receipt 
and retention of any premium or assessments should not, in any 
case, constitute a waiver on the part of the order of any law or 
defense which might or could have been relied on by the order 
had such payments not been received or retained. 

[1, 2] Plaintiff in error contends that, by reason of the provi- 
sions in section 3 of the by-laws just referred to, the engaging in 
any of the occupations specified in section 2 of law 3 should 
work a suspension of the member from the order, by operation of 
law and without notice, from the time he became engaged in such 
prohibited occupation, and that the collection and retention of 
dues should not be construed as a waiver by the order of those 
provisions of the by-laws; that the insured, by engaging in such 
prohibited occupation and failing to be reinstated after ceasing 
such occupation, forfeited all rights of himself and his beneficiary 
under the policy. ‘The insured followed the business of up- 
holstering from the time he joined the order, in 1899, until May, 
1906, when he engaged in the saloon business, which he conducted 
until July, 1909, when he retired from the latter business. During 
the time he was engaged in the saloon business he tended bar in 
his various places of business. He died November 26, 1909, 
from tuberculosis, and at the time of his death, as before stated, 
had paid all of his dues and assessments in the order, up to and 
including December of that year. On May 1, 1909, he underwent 
an operation for peritonitis, from which he never sufficiently re- 
covered to enable him to again attend to or engage in the manage- 
ment of his saloon business. ‘There is no evidence in the record 
which shows that he was ever at his place of business again after 
this operation, in May, 1909. Section 2 of law 3, as amended, 
making saloonkeepers and bartenders ineligible to membership 
in the order, was not adopted or in force until May 20, 1909, or 
until more than twenty days after the insured had ceased to 
attend to his saloon business. What the provisions of this section 
were in respect to this occupation before the amendment the 
evidence in the record fails to show. Section 3 of law 9, adopted 
in 1906, only has reference to those members who become engaged 
in the business of saloonkeepers, bartenders, etc., as specified in 
section 2 of law 3, after becoming members of the order. At 
the time this amendment was adopted the insured was both en- 
gaged in the saloon business and a member of the society. It 
therefore did not affect him or work a forfeiture of his certificate. 
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Contracts of this character are entirely of the insurer’s own 
making, and are to be construed strictly against the company and 
liberally in favor of the insured. As said by this court in 
Grand | egion Select Knights vs. Beaty, 224 Ill. 346, 79 N. E. 565, 
$1, 8: A. (N.S.) 1124, 8 Ann. Cas. 160: “It is axiomatic in the 
law of insurance that the contract shall be liberally construed 
in favor of the insured and strictly construed against the insurer, 
and, where two interpretations, equally reasonable, are possible, 
that construction should be adopted which will enable the benefi- 
ciary to recover.” 

[3] The purpose of this amendment, as expressed by its provi- 
sions, was not to forfeit the rights or benefit certificates of 
members who were engaged in the saloon business or tending 
bar at the time that it took effect, but only of those who should 
thereafter, not being engaged in that business at the time of 
becoming members, engage in that business. As Zeman was 
engaged in the saloon business at the time the amended by-law 
was adopted, he did not become engaged in the business after its 
adoption, and was by its express provisions exempted from its 
operation, and the rights of his beneficiary in the premises were 
not affected by it or by the provisions of section 3 of law 3, which 
is limited to those whose death occurs while engaged in such 
prohibited occupations, either as the direct or indirect result of 
engaging in such prohibited occupations. The evidence also 
shows that during the time the insured was engaged in the saloon 
business he was frequently visited at his place of business by 
James Basta, who was president of the local lodge in the years 
1906, 1907, and 1909, by Joseph Chadraba, one of the organizers 
of the local lodge, who also held the office of collector for two 
years during this time, by Charles Holub, its secretary, and by 
various others of its officers and members, all of whom knew that 
the insured was engaged in the saloon business and tended bar 
therein. It was also shown that Zeman was elected president of 
the local order in 1908, and that George Hinckley, assistant 
general manager of the North American Union during the years 
1908 and 1909, attended this meeting and installed Zeman and 
the others in office, and then went with him and others to his 
place of business where the insured served drinks to them and 
others; that some of the officers of the local lodge were in the in- 
sured’s place of business as often as 100 or 200 times during those 
years. 

[4-7] Plaintiff in error insists that the testimony of these 
officers of the local council to these facts was not competent to 
establish notice to the plaintiff in error of the fact that the insured 
was engaged in the saloon business at the time he was installed 
as president, that dues were collected from him, and that he was 
in other ways acknowledged and treated as a member of the local 
council in good standing. No authorities are cited from this 
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state to sustain this contention. ‘The law is well settled in this 
state that the provisions of the by-laws of mutual benefit societies 
of this character may be waived by the society; that the local 
lodge or council of such society is the agent of the supreme lodge, 
and may waive such by-laws by accepting dues and assessments 
with full knowledge of all the facts constituting a violation of 
the rvies of the order, or by other acts and conduct of its officers 
and agents of such a character as to induce a belief on te part 
of the insured that the society does not intend to exercise its 
right of torfeiture, but, on the contrary, recognizes the insured as 
a member of the society in good standing. Jones vs. Knights of 
Honor, 236 Ill. 113, 86 N. E. 191, 127 Am. St. Rep. 277; Grand 
Lodge A. O. U. W. vs. Lachmann, 199 Ill. 140, 64 N. FE. 1022. 
For this purpose knowledge of the facts received or communi- 
cated to its officers having authority to act in the premises, and 
whose duty it is to act in the premises, is imputed to the society. 
Court of Honor vs. Dinger, 221 III. 176, 77 N. FE. 557; Walker 
vs. American Order of Foresters, 162 Ill. App. 30; O’Brien vs. 
Catholic Order of Foresters, 172 Ill App. 638. There is no 
question but that Hinckley, the assistant general manager and 
afterwards general manager of the order in the district comprising 
Illinois and other states, had authority to act in the premises, as 
the plaintiff in error complains of the fact that it was not per- 
mitted to show that on some other occasion, when he obtained 
knowledge of the fact that a member of one of the other local 
branches was engaged in the saloon business, he caused such 
member to be expelled or suspended. Under the authorities 
above cited the evidence offered was clearly competent to prove 
notice and waiver. In this case the jury have found for the 
defendant in error on the question of waiver. Their finding had 
the approval of both the trial and Appellate Courts, and we 
are not at liberty to disturb such finding unless the 
record clearly shows that the trial court committed er- 
ror in its rulings in the admission or exclusion of evi- 
dence to the prejudice of plaintiff in error or misdrected 
the jury as to the law of the case. We see no error in refusing 
to admit evidence as to the custom of Hinckley as to preferring 
charges when he obtained knowledge that a member was engaged 
in a prohibited occupation, or of the records of the local branch 
for the purpose of showing that some fifteen or twenty members 
had been expelled for engaging in prohibited occupations since 
its organization. But, even had such evidence been admissible, 
we do not think that the plaintiff in error was injured by its 
exclusion, as it would only have tended to show that when it was 
intended to insist upon the forfeiture clause in the by-laws ap- 
propriate action was instituted for the purpose of securing expul- 
sion or suspension from the order, and the fact that Zeman was 
allowed to remain in the order and was not expelled would tend 
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» show that the plaintiff in error waived the provisions of the 
insrance contract as to him. Even if the contract of insurance 
and the by-laws are construed as contended for by plaintiff in 
error, the evidence sufficiently shows a waiver of the provisions 
which would otherwise defeat a recovery on the policy, 

[8-10] It is also insisted that the court erred in its charge to 
the jury as to the law of the case. We have examined the same 
carefully, and are of the opinion that, if anything, it stated the 
law too favorably for the plaintiff in error. In cases tried in the 
municipal court of Chicago the judge is authorized to instruct the 
jury either orally or in writing. In this case the charge was de- 
livered to the jury orally. In ‘stich cases it is not expected that it 
will he entirely free from criticism in every particular. Where 
the jury are charged orally it consists of one continuous and con- 
nected charge, so that one part will always limit and qualify the 
other parts, and it is unfair to the court to pick out certain por- 
tions of the charge, omitting the other portions which limit and 
i qualify the same, and then insist that the court committed error in 
d its charge to the jury. Greenburg vs. Childs & Co., 242 Ill. 110, 
89 N. E. 579. In effect, the jury were instructed that if the 
plaintiff had proven, by a preponderance of the evidence, that 
the defendant society had waived as to the insured the provisions 
in the by-laws of the society prohibiting members from engaging 
in the saloon business, then the policy was in force, and the plain- 
tiff could recover. As the charge in this case could not have 
misled the jury as to the law of the case, and was, if anything, 
too favorable to the plaintiff in error under the issue formed by 
the pleadings, we see no reason for reversing the case on that 
ground. A. party cannot complain of error committed in his 
favor. 

l‘inding no reversible error in the record, the judgment of the 
Appellate Court will he affirmed. 

Judgment affirmed. 
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MASSACHUSETTS MUT. LIFE INS. CO. vs. CREN- 
SHAW. (No. 877.)* 


(Supreme Court of Alabama.) 


1. INSURANCE-—-REPRESENTATIONS—KNOWLEDGE AND IN- 
TENT OF APPLICANT. 

Though an actual intent to deceive, within Code 1907, § 4572, providing 
that no misrepresentation or warranty made in the application, etc., 
for a life policy, shall defeat the policy unless made “with actual in- 
tent to deceive,” may be sufficiently averred by the allegation of 
facts and circumstances coupled with words of equivalent import to 


* Decision rendered, Feb. 12, 1914. Rehearing denied, April 16, 1914. 
65 South. Rep. 65. 
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those the statute employs, yet the mere allegation that a false state- 
ment was knowingly made, etc., did not necessarily import “‘an actual 
intent to deceive.” 
(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


2. APPEAI, AND ERROR—HARMLESS ERROR—PLEADING. 
Error, if any, in sustaining demurrers to defendant’s pleas, was harmless, 
where defendant, under other pleas, had substantially the full benefit 
of the defenses set up in the pleas to which demurrers were sustained. 
(For other cases, see Appeal and Error, Cent. Dig. §§ 4089-4105; Dec. 
Dig. § 1940.) 


3. INSURANCE---LIFE POLICY—CONSTRUCTION. 

A clause in a life policy providing that the policy and the application 
constitute the entire contract between the parties, and that no state- 
ment made shall be used in defense unless contained in the appli- 
cation, held not to exclude the right of the insurer to avail itself 
of false statements made at the delivery of the policy and not con- 
tained in the application, in view of a statement in the application 
to the effect that the insurance should not be in force until delivery 
of the policy to the insured during his present condition of health. 

(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 








4. INSURANCE—ACTION ON 
AND BURDEN OF PROOF. 

Where, in an action upon a life insurance policy, the defense was fraud- 
ulent statements made by the insured in the negotiations for the 
policy, plaintiff made out a prima facie case by introducing the policy 
and showing notice of proof of death, and that the policies had not 
been paid, since, fraud never being presumed, the burden was upon 
defendant to establish it. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


LIFE POLICY—PRESUMPTIONS 


5. PRINCIPAL AND AGENT—POWERS OF AGENT-—DISCLOSED 
LIMITATION OF AUTHORITY. 

Where an actual limitation upon a general agent’s authority is made 
known to the other contracting party, the rule which forbids reliance 
by the principal upon secret limitations has no effect. 

(For other cases, see Principal and Agent, Cent. Dig. §§ 377, 37714; Dec. 
Dig. § 116.) 


6. INSURANCE—ACTION ON POLICY—EVIDENCE. 

In an action upon an insurance policy, evidence that the company had 
limited the power of its general agent, so that he could not deliver the 
policy, unless the applicant made an unmodified health certificate, 
which limitation was made known to the applicant, was admissible as 
tending to show that the delivery was induced by the health certificate 
and also that false statements therein were made with actual intent to 
deceive. 


(For other cases, see Insurance, Cent. Dig. §§ 1677-1681, 1682-1685; Dec. 
Dig. § 655.) 


Appeal from Circuit Court, Etowah County; James E. Blackwood, 
Judge. 
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__ Action by Berdie M. Crenshaw against the Massachusetts Mutual 
Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded. 


W. J. Boykin, of Gadsden, for Appellant. 
Goodhue & Brindley, of Gadsden, for Appellee. 


————@0@ —----- 


PIONEER LIFE INS. CO. vs. COX.* 


(Supreme Court of Arkansas.) 


1. INSURANCE—LIFE POLICY—FORFEITURE—DEFENSES. 

Where a life insurance company had a right to declare and enforce a for- 
feiture of the policy, and did declare it, there could be no recovery 
thereon, even though the company obtained possession of the policy 
through fraudulent misrepresentation. 

(For other cases, see Insurance, Cent. Dig. § 508; Dec. Dig. § 236.) 


2. INSURANCE — ACTIONS ON POLICY — SUFFICIENCY OF 
EVIDENCE—FORFEITURE. 

In an action upon a life insurance policy, where it was undisputed that 
the insured had not paid the note given for the first premium, 
which fact gave the company the right to declare a forfeiture under 
the terms of the policy, evidence held to require the submission to 
the jury of the issue whether the company had declared a forfeiture 
of the policy, or had waived its right. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


3. INSURANCE—FORFEITURE OF POLICY—NONPAYMENT OF 
PREMIUM. 

Notwithstanding a custom of a life insurance company to charge its part 
of the first premium to the soliciting agent and to allow him to make 
his own arrangement for its collection, if the insured did not pay the 
premium at all, and it was paid to the company by the agent, the 
company could forfeit the policy under the clause giving such right 
of forfeiture, where the premiums or premium notes were not paid 
when due. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. $ 388.) 


4. INSURANCE — FORFEITURE FOR NONPAYMENT OF PRE- 
MIUM—WAIVER. 

Where the soliciting agent of a life insurance company surrendered the 
notes given for the payment of the first premium by the insured, and 
took in exchange another note, which he forwarded to the general 
agent of the company, their acceptance of such note constituted a 


* Decision rendered, April 27, 1914. 166 S. W. Rep. 951. 
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waiver of the right to forfeit the policy for nonpayment of the 
premium in money. 
(For other cases, see Insurance, Cent. Dig. $§ 75, 253-262; Dec. Dig. § 


141.) 


5. INSURANCE — ABANDONMENT BY CONSENT — VOLUN- 
TARY SURRENDER OF POLICY. 

Where the right to forfeit a life insurance policy for nonpayment of. the 
premium had been waived by acceptance of a note for the amount of 
the premium, the voiuntary surrender of the policy by the insured, 
before maturity of the note, at the insistence of the company, con- 
stituted in the absence of fraud an abandonment of the policy by 
mutual consent. 


(For other cases, see Insurance, Cent. Dig. § 523; Dec. Dig. § 245.) 


6. INSURANCE—ABANDONMENT BY CONSENT—EVIDENCE. 

Where a life insurance policy was surrendered by the insured before 
maturity of a note given for the first premium, the jury might in- 
fer from the fact that no request for a return of the policy was 
ever made, and that there was no offer to pay the note, that the 
surrender of the policy was voluntary, notwithstanding the testimony 
of the wife of the insured that the surrender was induced by fraud- 
ulent misrepresentations. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


7. INSURANCE—LIFE INSURANCE—PROOF OF LOSS—WAIVER. 

The action of an agent of a life insurance company in wrongfully ob- 
taining possession of a policy, by means of fraudulent misrepre- 
sentation, amounts to a denial of liability, which constitutes a waiver 
of the requirement of proof of oss. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


Appeal from Circuit Court, Hempstead County; Jacob M. Carter, 
Judge. 

Action by Amanda Cox against the Pioneer Life Insurance Company. 
Judgment for the plaintiff, and defendant appeals. Reversed and re- 
manded. 


Sain & Sain, of Nashville, and Sam’l Frauenthal, of Little Rock, 
for Appellant. 

R. P. Taylor, of Paragould, and O. A. Graves, of Hope, for 
Appellee. 


GRAY vs. BLACKWOOD. (No. 246.)* 


(Supreme Court of Arkansas.) 


1, APPEAL AND ERROR — PRESENTATION BELOW — OBJEC- 
TIONS TO PLEADINGS. 

Plaintiff cannot first object on appeal that no answer was filed to the 
substituted complaint, where the parties went to trial without such 


* Decision rendered, April 6, 1914. 165 S. W. Rep. 958. 


« 








Life.] Floyd vs. Metropolitan Life Ins. Co. 21 


answer, and tried the issues raised by the evidence, and plaintiff did 
not object in his motion for new trial to failure to file an answer. 
(For other cases, see Appeal and Error, Cent. Dig. §$ 1241-1246; Dec. 

Dig. § 194.) 


2. INSURANCE -— LIFE INSURANCE — CONTRACTS. 

To have a completed contract of insurance, insured must accept the 
policies. 

(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


3. EVIDENCE--PAROL EVIDENCE—CONTRADICTION OF CON- 
TRACTS. 

The rule excluding parol evidence to contradict a writing is not infringed 
by admitting parol evidence that insured did not accept the policies, 
such evidence not varying the contract, but showing that no contract 
was mace. 

(For other cases, see Evidence, Cent. Dig. §§ 1975-1980; Dec. Dig. § 
431.) 


4. INSURANCE—ACTIONS—JURY QUESTION. 

In an action on a note claimed to have been given as a premium note tc 
a life insurance company, evidence held to make it a jury question 
whether there was ever a completed contract of insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 66%.) 


5. INSURANCE—LIFE INSURANCE—ACCEPTANCE OF POLICY. 

Proof that insured retained possession of the policy from its issuance 
until the commencement of an action on an alleged premium note was 
prima facie evidence that insured had accepted the policy, placing the 
burden on her to show the contrary. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 
§ 


Appeal from Circuit Court, Howard County; Jeff. T. Cowling, Judge. 
Suit by J. L. Gray against Mary J. Blackwood. From a judgment 
for defendant, plaintiff appeals. Reversed and remanded for new trial. 


W. C. Rodgers, of Nashville, for Appellant. 
Sain & Sain, of Nashville, for Appellee. 


FLOYD vs. METROPOLITAN LIFE INS CO.* 


(Superior Court of Delaware. Newcastle.) 


1, INSURANCE--LIFE INSURANCE—INSURABLE INTEREST. 

In the absence of statutes or rules of the insurance company restricting 
beneficiaries, a person in good faith can insure his own life for the 
benefit of another in whom he may be interested. 

(For other cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig. § 114.) 


* Decision rendered, March 24, 1914. 90 Atl. Rep. 404. 
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2. INSURANCE—LIFE JINSURANCE—WARRANTIES. 

A false statement by an insured in his application for a life policy, to the 
effect that he was then carrying insurance in no other company, was 
a warranty, and vitiated the policy. 

(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


Action by William Floyd against the Metropolitan Life Insurance 
Company. Verdict and judgment for defendant. 

Summons case (No. 14, September term, 1913), brought by William 
Floyd against Metropolitan Life Insurance Company to recover the sum 
of $315, under an insurance policy issued by the defendant to Albert 
Hamlin, deceased, on the 12th day of August, A. D. 1912, payable to the 
plaintiff, on the death of the insured. Payment was resisted on the 
ground that the beneficiary named in the policy did not have an insurable 
interest, and because the deceased made untrue answers in his application 
for insurance. Linding instructions were given to find for the defendant. 


Argued before Boyce and Conrad, JJ. 


Lilburne Chandler, of Wilmington, for Plaintiff. 
Andrew C. Gray, of Wilmington, for Defendant. 
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BLUME vs. PITTSBURG LIFE & TRUST CO. (No. 9362.)* 


(Supreme Court of Illinois.) 


INSURANCE—PAID-UP VALUE ON SURRENDER—POLICY— 
CONSTRUCTION. 

A life policy provided that if the full premiums be paid for not less than 
three years, the policy could be surrendered within six months from 
the date of a lapse in the payment of premiums for a certain amount 
of paid-up insurance, or if the premiums be paid for not less than 
five years, it could be surrendered within six months for a certain 
amount of cash. J//eid. that the right to paid-up insurance or sur- 
render value was conditioned upon the surrender of the old policy 
within six months from the nonpayment of the premiums, and a 
failure by the insured to make an election within the time caused 
the forfeiture, which was conditional in the first instance, to become 
absolute after the expiration of six months. 

(For other cases, see Insurance, Cent. Dig. §§ 194, 524-530; Dec. Dig. § 
244.) 


Appeal from Appellate Court, First District, on Error to Municipal 
Conrt of Chicago; Edward A. Decker, Judge. 2 

Action by Josie I. Blume against the Pittsburg Life & Trust Company. 
From a judgment for defendant, plaintiff appeals. Affirmed. 


Edward O’Bryan, Jr., of Chicago (Edward O'Bryan, of Chicago, 
of counsel), for Appellant. 

John H. Rollins, of Chicago, and Frank Ewing, of Pittsburgh, Pa., 
for Appellee. 





* Decision rendered, April 23, 1914. 104 N. E. Rep. 1031. 
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SOVEREIGN CAMP WOODMEN OF THE WORLD vs. 
LANDRUM et At.* 
(Court of Appeals of Kentucky.) 


1, TRIAL—CLOSING ARGUMENT—BURDEN OF PROOF. 

In an action on a mutual benefit certificate containing a suicide clause, the 
petition alleged that decedent died by his own hand, but that at the 
time of his death his mind was unbalanced, so that he was not 
mentally responsible, and the answer denied the allegation as to dece- 
dent’s mental condition and affirmatively alleged that he had mind 
enough at the time to know that the action would probably result in 
death, and intended that it should do so, which latter allegation was 
denied. //eld, in an action on the certificate, that plaintiff had the 
burden of proof, under Civ. Code, § 526, on the question of the 
decedent's mental condition, so that she was entitled to the closing 


argument. 

(For other cases, see Trial, Cent. Dig. §§ 44-75; Dec. Dig. § 25.) 

2. WITNESSES — INCOMPETENCY — DECLARATIONS OF 
DECEDENT. 


Where, in an action by the beneficiary on a life certificate in which it was 
claimed that decedent committed suicide, defendant introduced evi- 
dence that one of the beneficiaries had stated that decedent said at the 
time of his death that he was going to kill himself, such beneficiary 
could testify that no such conversation took place, and that de- 
cedent made no articulate statements at the time, but looked wild out 
of his eyes. 

(For other cases, see Witnesses, Cent. Dig. § 718; Dec. Dig. § 177.) 


3. INSURANCE--LIFE INSURANCE—SUICIDE CLAUSE. 

A provision avoiding a mutual benefit certificate if insured died by his 
own hand or act, whether sane or insane, will be enforced only when 
insured, at the time of his self-destruction, had mind enough to 
know that his act would probably result in death. 

(For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.) 


4, INSURANCE--MUTUAL BENEFIT INSURANCE—ACTIONS— 
SUFFICIENCY OF EVIDENCE. 

Evidence, in an action on a mutual benefit certificate in which it was 
claimed that insured committed suicide, held to sustain a finding that 
decedent was mentally incompetent at the time, so as not to realize 
that his act would result in his death. 

(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 
819.) ; 


Appeal. from Circuit Court, Trigg County. 

Action by Lindsey A. Landrum and others against the Sovereign 
Camp Woodmen of the World. From a judgment for plaintiffs, defend- 
ant appeals. Affirmed. 


Coleman & Wells, of Murray, for Appellant. 
C. H. Bush, of Hopskinsville, and Kelly & King, of Cadiz, for Ap- 
pellees. 





* Decision rendered, May 13, 1914. 166 S. W. Rep. 598. 
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2. LIMITATION OF ACTIONS—RELIEF FROM FRAUD. 


3. LIMITATION OF ACTIONS — ACTIONS FOR FRAUD — SUS- 


* Decision rendered, May 5, 1914. 
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AL. vs. PROVIDENT SAVINGS LIFE 
ASSUR. SOCIETY.* 


(Court of Appeals of Kentucky.) 


1 LIMITATION OF ACTIONS—ACTIONS FOR FRAUD. 


Under Ky. St. § 2515, limiting actions for relief on the ground of fraud 


to live years next after the cause of action accrued, and section 2519 
providing that such cause of action shall not be deemed to have 
accrued until the discovery of the fraud, but no such action shall be 
brought ten years after perpetration of the fraud, a cause of action to 
obtain relief from fraud is not barred until five years after the dis- 
covery of the fraud, but in no event can suit be brought more than 
ten years from the time the fraud was perpetrated. 


(lor other cases, see Limitation of Actions, Cent. Dig. §§ 182-186, 477; 


Dec. Dig. § 37.) 


action to rescind an insurance contract and recover the payments 
made, because of the agent’s misrepresentations as to what insurer 
would receive under the policy, was barred within ten years after the 
alleged misrepresentations were made, under Ky. St. § 2515, providing 
that no action for relief from fraud shall be brought more than ten 
years after the perpetration of the fraud. 


(For other cases, see Limitation of Actions, Cent. Dig. $§ 182-186, 477; 


Dec. Dig. § 37.) 


PENSION OF LIMITATIONS. 


The payment of annual premiums would not suspend the running of the 


statute of limitations against an action against an insurance com- 
pany for rescission of contract of insurance on the ground of 
misrepresentations as to what insured would be entitled to receive 
under the policy; the misrepresentations, and not the payment or 
receipt of premiums, being the fraud complained of. 


(lor other cases, see Limitation of Actions, Cent. Dig. §§ 323, 480-493; 


Dec. Dig. § 100.) 





Appeal from Circuit Court, Kenton County, Common Law and 


Equity Division. 


Action by A. W. Schoolfield, Sr., and others, against the Provident 


Savings Life Assurance Society. From a judgment for defendant, 
plaintiffs appeal. Affirmed. 






S. D. Rouse and Jno. L. Rich, both of Covington, for Appellants. 
Ernst, Cassatt & Cottle, of Cincinnati, Ohio, and J. C. W. Beckham, 


of Frankfort, for Appellee. 





166 S. W. Rep. 207. 
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Succession oF DESFORGES. (No. 20,048. )* 


(Supreme Court of Louisiana.) 


l. INSURANCE—ENDOWMENT POLICY—RIGHTS OF BENEFI- 
CIARY—HUSBAND AND WIFE. 

It is settled jurisprudence in this state that where a husband insures his 
life, by an ordinary policy, in favor of his wife, she immediately 
acquires an interest in such insurance which cannot be devested with- 
out her consent, and, upon the death of her husband, is entitled to 
the proceeds, as her separate property; and it is here held that, :in 
the case of an endowment policy in which the wife is named as the 
sole beneticiary, she is entitled to the proceeds, when exigible, though 
her husband be still surviving. 

(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 


2. DESCENT AND DISTRIBUTION—ADVANCES—COLLATION. 

A grandchild who comes to the inheritance of his grandfather jointly with 
other ae gry oe and, by representation, with the brothers and 
sisters of his father, is bound to collate what has been advanced to 
his father, unless it appear that the advances were intended as an 
extra portion. 

(For other cases, see Descent and Distribution, Cent. Dig. §§ 416, 419, 
428; Dee. Dig. § 109.) 


Appeal from Civil District Court, Parish of Orleans; Fred D. King, 
Judge. 

Succession of Leonce Desforges. Suit by Mrs. Angela Sicard and 
another attacking the will. Demands of the Hibernia Bank & Trust 
Company, dative tutor of Alma Desforges, a minor, and of Lester Des- 
forges, were rejected in a judgment compelling them to collate certain 
sums, and the bequest to Mrs. Marie Oleptie Maxent, widow of Leonce 
Desforges, was reduced, and they appeal. Reversed in part, and affirmed 
In part. 


McCloskey & Benedict, of New Orleans, for Mrs. Marie Oleptie 
Desforges, individually and as executrix. 

Dart, Kernan & Dart, of New Orleans, for Alma Desforges, through 
Dative Tutor Hibernia Bank & Trust Co., and Lester J. Desforges. 

Meyer S. Dreifus and Charles Rosen, both of New Orleans, for 
various Appellees. 


* Decision rendered, April 13, 1914. 64 South. Rep. 978. 


——---@0@ 


SHELTON vs. MINNIS. (No. 16,580.)* 


(Supreme Court of Mississippi.) 


1. INSURANCE — MUTUAL BENEFIT INSURANCE — PERSONS 
WHO MAY BE BENEFICIARIES—‘CHILDREN.” 

The constitution and by-laws of a benefit association, providing that 
benefits should be payable only to certain’ relatives, including 


* Decision rendered, May 25, 1914. 65 South. Rep. 114. 








26 Insurance Law Journal, Vol. 44. | July, 1914. 


“children,” did not exclude the illegitimate child of a female member, 
in view of Code 1906, § 1655, providing that illegitimate children shall 
inherit from their mother; and hence, where the member surrendered 
a policy naming her husband as beneficiary, and procured a new 
policy to be issued naming the illegitimate child, it was entitled to 
the benefit. ‘ 

(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 
771.) 

(For other definitions, see Words and Phrases, vol. 2, pp. 1115-1141; 
vol. 8, p. 7601.) 


2. INSURANCE — MUTUAL BENEFIT INSURANCE — PERSONS 
WHO MAY BE BENEFICIARIES — CONSTRUCTION OF BY- 
LAWS. 

In determining who is entitled to the benefits of mutual benefit associa- 
tions, the members of which contribute the money which provides the 
fund from which benefits are paid, a liberal construction should be 
given the by-laws so as to effect the purposes of the parties to the 
contract. 

(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 
y74:) 


Appeal from Circuit Court, Laflore County; Monroe McClurg, 
Judge. 

Action by Arizona Shelton against the Grand United Order of Odd 
Fellows, which interpleaded Ira Minnis. From a judgment in favor of 
Minnis, plaintiff appeals. Reversed, and judgment rendered for ap- 
pellant. 


Lomax & Tyson, of Greenwood, for Appellant. 
Moody & Handy, of Indianola, for Appellee. 


KEETON rr au. vs. NATIONAL UNION. (No. 11,026.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—ACTION ON POLICY—TRIAL—EVIDENCE—AP- 
PLICATION. 

In an action on a life policy, the application, though attached and in legal 
contemplation a part of the policy, not being the foundation of plain- 
tiff’s claim, she need not introduce it in evidence as a part of her 
case or as a condition to her right to introduce the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1673-1675; Dec. Dig. § 
651.) 

2. TRIAL—RECEPTION OF EVIDENCE—SCOPE OF EVIDENCE 
IN CHIEF. 

In an action on a life policy, it was not proper to permit defendant as 

a part of plaintiff’s cross-examination to introduce an application 








* Decision rendered, April 6, 1914. 165 S. W. Rep. 1107. 
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for insured’s reinstatement, after alleged suspension, which was 
relied on as a defense to the policy. 


(For other cases, see Trial, Cent. Dig. §§ 146, 147; Dec. Dig. § 61.) 


3. JUDGMENT—RES JUDICATA—PARTIES. 

Determination that defendant was an insurance company, and not a fra- 
ternal order, was not res judicata in a subsequent suit between de- 
fendant and a different plaintiff. 


(For other cases, see Judgment, Cent. Dig. §§ 1063, 1066, 1099, 1234- 
1237, 1239, 1241, 1247; Dec. Dig. § 713.) 


4. INSURANCE —.LIFE INSURANCE — CHARACTER OF IN- 
SURER. 


In an action on a policy, the burden of proving a contention that defend- 
ant was a fraternal society and not an insurance company was on it, 
and did not depend on the mere form of the contract as distin- 
guished from its character. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 
817.) 


5. {(NSURANCE—LIFE POLICY—FORFEITURE. 


Though an application for a policy stated that suspension should forfeit 
the rights of the insured and the beneficiary, that was not a declara- 
tion that suspension would automatically work a forfeiture, and 
hence in an action on the policy the burden was on defendant to 
show not only that insured was suspended, but also that the policy 
was forfeited. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 


6. INSURANCE--SUSPENSION—FORFEITURE. 

When a member of an insurance organization is suspended, he still 
possesses rights in the organization until a forfeiture has been de- 
clared. 

(For other cases, see Insurance, Cent. Dig. §§ 703, 761, 780, 826, 840, 904; 
Dec. Dig. § 310.) 


7. INSURANCE—FORFEITURE—BURDEN OF PROOF. 

Where a forfeiture is relied on as a defense to a policy, the burden is on 
defendant to clearly prove it; it being construed most strictly 
against the insurer and in favor of insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


8. INSURANCE — SUSPENSION —. APPLICATION FOR REIN- 
STATEMENT. 

An application by insured for reinstatement in an insurance organization 
did not prove his suspension, and was incompetent to prove such 
fact in an action by the beneficiary. 

(For other cases, see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. § 
648.) 


9. INSURANCE—ACTION ON POLICY—RIGHT TO SUE. 


Where plaintiffs were named as beneficiaries in the policy, they were not 
required to show that they were entitled to sue, but the burden of 
proving that they were not rested on defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 
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10. INSURANCE — INSURABLE INTEREST — PLEADING AND 
PROOF, 

Want of insurable interest in the plaintiffs in an action on a policy must 
be specially pleaded, and cannot he shown under a general denial. 


(‘or other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645.) 


11. INSURANCE — ACTION ON POLICY — FAILURE TO PAY 
PREMI'IMS--BURDEN OF PROOF, 

Where an insurer pleads failure to pay premiums or assessments, the 
burden is on it tu prove same. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


12. INSURANCE—LIFE POLICY—PROOFS OF DEATH—WAIVER 
—EVIDENCE. 

In an action on a life policy, a letter written by plaintiff's attorneys to 
defendant in which the death of insured was stated, and also a letter 
written by defendant in answer thereto, stating in effect that it denied 
liability on the ground that insured had severed his connection with 
the company on a specilied prior date by failure to pay assessments, 
were admissible to show waiver of proofs of death. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1687, 1688, 1699; Dec. 
Dig. § 664.) 


13. INSURANCE—ACTIOwn ON POLICY—PROOFS OF DEATH— 
WAIVER—PLEADING. 

In an action on a policy, plaintiffs were not required to plead a waiver of 
proofs of death in order to prove the same. 


(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. § 634.) 


Appeal from Circuit Court, Jackson County; Harris Robinson, Judge. 

Action by Mary E. Keeton and others against the National Union, a 
corporation. Judgment for defendant, and plaintiffs appeal. Reversed 
and remanded. 


Haff, Meservey, German & Michaels, of Kansas City, for Appellants. 
_ Joseph A. Wright, of St. Louis, and Noyes & Heath, of Kansas 
City (George P. Kirby, of Toledo, Ohio, of counsel), for Respondent. 


a OG 


PARR ws. ILLINOIS LIFE INS. CO. (No. 10,949.)* 


(Kansas City Court of Appeals. Missouri.) 


1, EVIDENCE—-DECLARATIONS OF AGENT. 

Declarations of an agent, to be admissible against the principal, must be 
made in doing an act within the scope of his authority; that is, be 
part of the res geste. 

(For other cases, see Evidence, Cent. Dig. §§ 303, 307-338, 1117, 1119; Dec. 
Dig. § 121.) 


* Decision rendered, April 6, 1914. 165 S. W. Rep. 1152. 
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2. EVIDENCE—DECLARATIONS OF AGENT. 

Declarations of an insurance agent that he had collected a premium of P., 
made after he had done so and gone away, are inadmissible, though 
made to neighbors, while he was in the same locality and engaged in 
collecting premiums from others, for which purpose he was sent 
on the trip by the insurer. 

(For other cases, see Evidence, Cent. Dig. §§ 916-936; Dec. Dig. § 244.) 


3. EVIDENCE—DECLARATIONS OF AGENT. 

Declarations of an insurance agent after death of insured, in answer to 
inquiry by relatives, that his policy was in force are inadmissible. 

(For other cases, see Evidence, Cent. Dig. §§ 916-936; Dec. Dig. § 244.) 


4. APPEAL AND ERROR—HARMLESS ERROR—ADMISSION OF 
EVIDENCE—OTHER EVIDENCE. 

Admission of declarations of an insurance agent that insured paid him 
a premium was not cured by the agent subsequently testifying that 
the premium was not paid by him; they not having been offered to 
impeach him, because offered before he testified. 

(For other cases, see Appeal and Errur, Cent. Dig. §§ 4171-4177; Dec. 
Dig. § 1052.) 


5. EVIDENCE—DECLARATIONS OF AGENT. 

Though insured paid the premium in the afternoon, the declaration of 
the insurance agent to insured a few hours later, after supper, when 
they were talking over the policy, “This pays your insurance all up, 
and you won’t have to bother again with it for a long time,” is ad- 
missible, as being part of the same transaction. 

(For other cases, see Evidence, Cent. Dig. §§ 351-368; Dec. Dig. § 123.) 


6. INSURANCE—AGENTS—COLLECTING PREMIUMS BEFORE 
DUE. 

An insurance agent having authority to collect from insured a past due 
premium and take an application from him for reinstatement had 
authority to collect from him another premium due in a few days, 
necessary to preserve the insurance under the reinstatement. 


(For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 


7. EVIDENCE—DECLARATIONS OF AGENT. 


Declarations of an insurance agent, when persons saw insured pay him 
money, and the agent give him a receipt, a few days before a 
premium was due, “That will carry your insurance now for over a 
year,” are admissible, being part of the res geste, and explanatory of 
the act. 

(For other cases, see Evidence, Cent. Dig. §§ 303, 307-338, 1117, 1119; 
Dec. Dig. § 121.) 


Appeal from Circuit Court, Jackson County; E. E. Porterfield, 
Judge. 

Action by Rosa T. Parr against the Illinois Life Insurance Com- 
pany. Judgment for plaintiff and defendant appeals. Reversed and re- 
manded for new trial. 


Henry W. Price, of Chicago, IIl., and Harkless & Histed, of Kansas 
City, for Appellant. 
Wade & Wade, of Kansas City, for Respondent. 
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HOTCHKISS vs. SUPREME LODGE K. P. (No. 11,914.)* 


(Kansas City Court of Appeals. Missouri.) 


1, EVIDENCE—WEIGHT—CREDIBILITY OF WITNESSES—IN- 
SURANCE. 

In an action upon a mutual benefit insurance certificate, where it appeared 
that the member was quite old and had been carrying his insurance 
for more than thirty years, and that the local lodge had been paying 
the assessments for him for some time, and the secretary of the 
local lodge testified, without producing the letters or copies thereof, 
that he had notified the member in writing that the lodge would no 
longer pay the dues, and that the latter had replied that he would 
drop the insurance, the jury had a right to reject the testimony of 
the secretary. 


(For other cases, see Evidence, Cent. Dig. § 2437; Dec. Dig. § 588.) 


2. INSURANCE — MUTUAL BENEFIT INSURANCE — ADMIS- 
SIBILITY OF EVIDENCE—AGREEMENT BY LOCAL LODGE. 
Where the by-laws of a fraternal order provided that the Supreme Lodge 
and the insurance department were to be the same, and it appeared 
that the insurance department had held out the local lodge as au- 
thorized to contract for insurance, and issued through it an insurance 
certificate to a member, and the local lodge had collected his dues 
for more than thirty years, a contract entered into by the local lodge, 


by which it agreed to pay the assessments of the member as author- 
ized by the by-laws of the lodge, is admissible against the Supreme 
Lodge. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 
818.) 


3. INSURANCE — MUTUAL BENEFIT INSURANCE — AGREE- 
MENT TO PAY DUES. 


The omission of the local lodge to send to the Supreme Lodge an agree- 
ment by it to pay the dues of the member, as required by the by- 
laws authorizing such agreement, does not defeat the beneficiary’s 
rights under the certificate, since the duty was upon the lodge, and 
not upon the member, to send the agreement, and the ‘sending 
thereof was not made a condition precedent to the contract. 

(For ome cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. Dig. 
§§ 750.) 


Appeal from Circuit Court, Jackson County; F. G. Johnson, Judge. 
Action by Margaret Hotchkiss against Supreme Lodge Knights of 
Pythias. Judgment for the plaintiff, and defendant appeals. Affirmed. 


E. H. McVey, of Kansas City, for Appellant. 
Park & Brown, of Kansas City, for Respondent. 


* Decision rendered, Feb. 16, 1914. Rehearing denied, April 8, 1914. 
Motion to transfer to Supreme Court denied, April 8, 1914. 165 S. W. 
Rep. 1120. 
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LOWENSTEIN vs. OLD COLONY LIFE INS. CO. 
(No. 10,892.) * : 
(Kansas City Court of Appeals. Missouri.) 


1. APPEAL AND ERROR—PRESUMPTIONS. 

Where, in an action tried to the court, no declarations of law were asked 
or given, a judgment for plaintiff must be regarded on appeal as a 
final adjudication in his favor of every controverted issue of fact. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3777-3781, 3782; 
Dec. Dig. § 934.) 


2. INSURANCE—LIFE POLICIES—CERTIFICATE. 

In an action on a life policy issued in substitution of a certificate issued 
by a fraternal order, the policy will be treated as an ordinary life 
policy, in the absence of proof that the insurance contract was gov- 
erned by the laws relating to fraternal beneficiary societies. 


(For other cases, see Insurance, Cent. Dig. §§ 1517, 1519; Dec. Dig. § 
608.) 


3. INSURANCE—LIFE POLICY—PROOFS OF LOSS. 

A statement as to the age of the insured, made in the proofs of loss re- 
quired by a life policy, is not binding on the beneficiary, where it 
showed that it was not based on family records, but on statements of 
the insured, who, by reason of his immigration to this country in 
early youth, was uncertain as to his own age. 

(For other cases, see Insurance, Cent. Dig. § 1358; Dec. Dig. § 552.) 


4. INSURANCE—LIFE INSURANCE—EVIDENCE—FINDINGS. 

In an action on a life policy, the eidence held to warrant a finding that 
the age of insured was determined by negotiations between himself 
and the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


5. INSURANCE—LIFE INSURANCE—LIFE POLICY. 

Where an insurer, upon discovering that the insured had understated his 
age, offered him the privilege of continuing the policy upon payment 
of the proper assessment and the deficiency, and this was accepted 
by the insured, there was a new contract, and the insurer could not 
thereafter defeat recovery because of the insured’s misstatement, 
even though after payment of the deficiency it failed to collect the 
correct rate. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


6. INSURANCE—LIFE INSURANCE—LIABILITY—PREMIUM. 

An insurance certificate issued by a fraternal order was assumed by a 
corporation which discovered that the age of the insured had been 
understated, and required him to pay the difference between the 
assessments he had paid and those he would have been required to 
pay had he stated his correct age. Thereafter defendant assumed 
the contracts of the corporation; but, instead of basing the premium 
upon the insured’s age as shown from the records of the corporation, 


* Decision rendered, May 4, 1914. 166 S. W. Rep. 889. 
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it was based on the original application. J/eld, that defendant, an 

Ilinois corporation, could not reduce its liability to the amount of 

insurance which the premium would have purchased at the insured’s 
correct age, either under Hurd’s Rev. St. Ill. 1911, c. 73, § 208u, 
declaring that, if the age of the insured has been misstated, the 
amount vayable shall be such as the premium would have purchased 
at the correct age, or under the laws of the forum, for the statute 
applies only to misrepresentations of insured, and not to mistakes of 
insurer, and the original application was abrogated by the new 
contract between insured and the corporation. 

(lor other cases, see Insurance, Cent. Dig. §8§ 1367, 1308; Dec. Dig. § 
523.) 


7. INSURANCE—LIFE INSURANCE—CONTRACTS--CONSTRUC- 
TION. 

Where a corporation which assumed liability on a certificate issued by 
a fraternal order, upon discovering that insured had understated his 
age, required him to pay the deficiency in assessments, defendant, 
which assumed the obligations of the corporation, could not revive 
the original application as basis for assessments so as to take 
advantage of the misrepresentations therein, unless insured was noti- 
fied; it having been abrogated by the new contract. 

(lor other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


Appeal from Circuit Court, Saline County; Samuel Davis, Judge. 

Action by Henry Lowenstein, individually and as administrator of 
Julius Lowenstein, against the Old Colony Life Insurance Company, a 
corporation. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 


Alf. F. Rector and A. B. Hoy, both of Marshall, for Appellant. 
Duggins & Duggins, of Marshall, for Respondent. 


GRIFFITH vs. SUPREME COUNCIL OF ROYAL 
ARCANUM. (No. 13,577.)* 
(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—WAIVER 
OF BY-LAWS. 

Where the by-laws of a fraternal benefit society prohibit the local 
organizations from waiving any provision thereof, no waiver or 
estoppel may be invoked against the society based upon the acts of 
the local organizations or their officers, unless it has, through its 
general officers, authorized or recognized such waiver. 

(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. Dig. 
§ 724.) 

§ 





* Decision rendered, April 7, 1914. Rehearing denied, April 24, 1914. 
166 S. W. Rep. 324. 
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2. INSURANCE — FRATERNAL BENEFIT INSURANCE — PAY- 
MENT OF DUES—WAIVER. 

A fraternal benefit society may waive its by-laws requiring prompt pay- 
ment of assessments, and declaring a forfeiture for failure to make 
prompt payments. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 
755.) 


3. INSURANCE -—— FRATERNAL BENEFIT INSURANCE — PAY- 
MENT OF DUES—WAIVER OF TIME. 

If a fraternal benefit society by continued conduct induces a member to 
fall into the habit of delaying payment of dues until beyond the 
time at which the by-laws provide a member shall be suspended for 
nonpayment, it cannot, without warning to the member, suspend him 
and forfeit his rights for nonpayment at the time provided in the by- 
laws. 

(For other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 
756.) 


4. CORPORATIONS—AUTHORITY OF AGENTS—NOTICE. 

Notice to a corporation of matters affecting its rights will be deemed 
communicated to it if reported to any agent having authority to act 
for it in the particular matter, or whose duty it is to convey the 
information to the board of directors. 

(For other cases, see Corporations, Cent. Dig. §§ 1748-1761; Dec. Dig. § 
428.) 


5. CORPORATIONS—OF FICERS—KNOWLEDGE. 

Corporations will be taken to have been advised as to facts within the 
knowledge of its officers, especially with respect to that part of the 
corporate business over which the officer has some control. 

os rgd cases, see Corporations, Cent. Dig. §§ 1748-1761; Dec. Dig. 

28.) 


6. INSURANCE—FRATERNAL BENEFIT INSURANCE—WAIVER 
OF BY-LAWS—NOTICE. 

In view of a by-law of a fraternal benefit society providing that the 
Supreme Treasurer shall perform all duties relating to the widows’ 
and orphans’ benefit fund, as prescribed in the general laws of the 
order, and of the fact that the benefit fund was derived solely through 
assessments on the members, and that the Supreme Treasurer knew 
of the practice of accepting assessments after they were due, knowl- 
edge by him of such practice is imputed to the society so as to au- 
thorize a finding of waiver by it of a provision of the by-laws sus- 
pending a member for nonpayment of assessments when due. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


7. INSURANCE — FRATERNAL BENEFIT INSURANCE — NON- 
PAYMENT OF DUES—ESTOPPEL. 

A fraternal benefit society which had knowledge, through its Supreme 
Treasurer, of the custom of a local council in not forfeiting the 
rights of members for nonpayment of assessments when due, pursuant 
to the by-laws, is estopped from invoking the by-law to forfeit the 
rights of a member without first giving notice to him and an op- 
portunity to pay an overdue assessment. 

(For other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 756.) 

Vol. XLIV.— 3 
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Appeal from St. Louis Circuit Court; W. B. Homer, Judge. 

Action by Theo Buckner Griffith against the Supreme Council of the 
Royal Arcanum. Irom a judgment for plaintiff, defendant appeals. 
Affirmed. 


F. H. Bacon, of St. Louis, for Appellant. 
John H. Matthews and Joseph A. Wright, both of St. Louis, for 
Respondent. 
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PHILADELPHIA LIFE INS. CO. or PHILADELPHIA, PA., vs. 
ARNOLD Et ux. (No. 8,697.)* 


(Supreme Court of South Carolina.) 


1. INSURANCE — LIFE POLICY — INCONTESTABLE PROVI- ' 
SIONS. 
A life policy, providing that it shall be incontestable, except for non- 
payment of premiums, after one year from its date, was not objec- 
tionable as in conflict with the state statute of limitations, but was 
valid. 
(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


‘ 

2. INSURANCE — LIFE POLICY — FRAUD — CANCELLATION 
—RIGHT TO SUE—POLICY LIMITATION. 

Where a life policy provided that it should be incontestable, except for 
nonpayment of premiums, after one year from date, the insurer, 
after the expiration of the year, could not maintain a suit against the 
insured and the beneliciary to cancel the policy for the defendant’s 
alleged fraud in procuring it. 

} (For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 
; Fraser, J. dissenting. 


Appeal from Common Pleas Circuit Court of Anderson County; J. 
W. De Vore, Judge. 

“To be officially reported.” 

Suit by the Philadelphia Life Insurance Company of Philadelphia, 
Pa., against Quincy L. Arnold and wife. Judgment for plaintiff, and 
defendants appeal. Reversed. 


Quattlebaum & Cochran, of Anderson, for Appellants. 
Bonham, Watkins & Allen, of Anderson, for Respondent. 


* Decision rendered, Dec. 10, 1913. Rehearing denied, May 20, 1914. 
81 S. E. Rep. 964. 
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AMARILLO NAT. LIFE INS. CO. vs. BROWN. (No. 551.)* 
(Court of Civil Appeals of Texas. Amarillo.) 


1, INSURANCE—LIFE INSURANCE — ACTION — SUFFICIENCY 
OF EVIDENCE—PAYMENT OF PREMIUMS. 

In an action on a life policy, defended on the ground that the first pre- 
mitim was not paid, so as to put the policy into effect, evidence held 
to sustain a finding that the company intended to extend credit for 
the premium to its general agent and to permit him to extend credit 
therefor to insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


2. INSURANCE—LIFE INSURANCE—HEALTH OF INSURED— 
FORFEITURE OF POLICY. 

if insured was given credit for the first premium before he became in 
bad health, so as to operate as a constructive delivery of the policy, 
his subsequent illness would not defeat a recovery on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. Dig. 
§ 291.) 


3. INSURANCE—LIFE INSURANCE—DELIVERY. 

The retention of the policy by the local agent receiving it for delivery, 
at insured’s request, was some evidence on the question of delivery 
to insured. 

(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


4. INSURANCE—LIFE INSURANCE—CUSTODY OF POLICY. 

The local agent of a life insurance company could become the custodian 
of the policy for insured, notwithstanding his agency for the com- 
pany. 

(For other cases, see Insurance, Cent. Dig. § 133; Dec. Dig. § 109.) 


5. INSURANCE—LIFE INSURANCE—UNAUTHORIZED ACT OF 
AGENT. 

Though insurance agents violate the instructions of the company in taking 
policies, the company is liable if the act is performed within the 
apparent scope of the agent’s authority. 

(lor other cases, see Insurance, Cent. Dig. § 123; Dec. Dig. § 93.) 


6. INSURANCE -—— LIFE INSURANCE — APPLICATION BY IN- 
SURED—ESTOPPEL TO DENY. 

An application for a fifteen-year endowment policy was _ rejected, 
but the general office prepared and forwarded to the general 
agent an application, with a corresponding policy, identical 
with that rejected, except that the term of the policy was ten 
years and the premiums were greater. After holding the 
policy for some time, the general agent directed the local agent, 
who had an office with him, to ask insured if he wanted the policy, 
and the local agent called insured on the telephone and stated that 
the reason they had not sent the policy to him by mail was because 
it was for ten years, instead of fifteen years, and would cost some- 





* Decision rendered, March 7, 1914. On motion for rehearing, April 
25, 1914. On second motion for rehearing, May 9, 1914. 166 S. W. Rep. 
658. 
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what more, when insured said, “That is all right; keep it for me 
until I come down,” and stated that he would make the additional 
premium all right, after which the agent placed the policy with his 
private papers at a bank. Nothing was said in the conversation about 
insured signing any other application. Insured never signed the ap- 
plication for the second policy, and never had the second policy in 
his possession, and died shortly thereafter. //eld, that the company, 
as well as the local agent, was estopped from claiming in a suit on 
the policy that the ten-year policy was ineffectual, because no ap- 
plication was made therefor. 

(For other cases, see Insurance, Cent. Dig. §§ 75, 253-262; Dec. Dig. § 
141.) 


7. INSURANCE — LIFE INSURANCE — ACTS OF AGENT — RE- 
SPONSIBILITY OF COMPANY. 

An insurance company is responsible for the acts and declarations of 
their local agents within the scope of their employment. 

(For other cases, see Insurance, Cent. Dig. §§ 116, 121; Dec. Dig. § 87.) 


8. INSURANCE—LIFE INSURANCE—PAYMENT OF POLICY— 
PENALTIES FOR NONPAYMENT. 

The statute providing for damages and attorney’s fees for refusal to pay 
an insurance policy within the time specilied in the statute if liability 
thereon be established, is constitutional. 

(For other cases, see Insurance, Dec. Dig. § 610.) 


9. APPEAL AND ERROR—HARMLESS ERROR—INSTRUCTIONS. 

An instruction in an action on a life policy that the jury should find as 
“attorney’s fees $}————” was harmless to defendant, though irregular, 
in absence of a showing that the jury found improperly on the item 
of attorney’s fees. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4225-4228, 4230; 
Dec. Dig. § 1068.) 


10. APPEAL AND ERROR—HARMLESS ERROR—ADMISSION 
OF EVIDENCE. 

Error in admitting evidence of a telephone conversation between a witness 
and decedent was harmless, where another witness testified for 
appellant that the former witness told him the same thing after 
decedent’s death. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4161-4170; Dec. 
Dig. § 1051.) 


11. INSURANCE — LIFE INSURANCE — ACTIONS — ADMIS- 
SION OF EVIDENCE. 

In an action on a life policy, claimed by the company not to have become 
effectual because of failure to pay the premium while insured was in 
good health, evidence that insured was a man of considerable wealth 
was material on the question whether the agent extended credit to 
him for the premium as claimed by plaintiff. 

(For other cases, see Insurance, Cent. Dig. §§ 1674, 1686; Dec. Dig. § 
65414.) 


12. INSURANCE — LIFE INSURANCE — PAYMENT OF PRE- 
MIUMS—CREDIT—NOTE. 
Rev. St. 1911, art. 4741, prohibits the issuance of life policies, unless the 


contract provides that all premiums shall be payable in advance to 
the home office, or an agent, on delivery of the receipt signed by 
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one or more of the officers designated in the policy, and provides that 
the policy and application shall constitute the entire contract. Article 
4954 prohibits discrimination between persons insured of equal life 
expectation in the amount of premiums charged, and prohibits com- 
panies or their agents from making any agreement other than ex- 
pressed in the policy, under the penalty of criminal prosecution and a 
forfeiture of authority to do business. Held, that the statutes did 
not make a policy void, where the company extended credit and re- 
ceived another’s obligation as payment of the first premium due, 
instead of cash payment. 


(For other cases, see Insurance, Cent. Dig. §§ 399-401; Dec. Dig. § 187.) 


Appeal from District Court, Lubbock County; W. R. Spencer, 
Judge. 

Action by Martha A. Brown against the Amarillo National Life In- 
surance Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Madden, Trulove & Kimbrough, of Amarillo, for Appellant. 
Ed. J. Hamner and Geo. T. Wilson, both of Sweetwater, for Appellee. 


THE HOMESTEADERS vs. BRIGGS.* 


(Court of Civil Appeals of Texas. Dallas.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—WARRANTIES 
—STATEMENTS AS 10 HEALTH. 

Where the application for mutual benefit insurance warranted that the 
answers concerning the health of the applicant were proper, that 
the truth thereof should be a condition precedent to the contract, and 
that the certificate issued thereon should be void if the answers were 
untrue or evasive, and the certificate contained a warranty of good 
health and made the application a part thereof, the answers relating 
to the applicant's health were warranties, and if they were untrue 
the beneficiary cannot recover on the certificate. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723.) 


Appeal from District Court, Limestone County; H. B. Daviss, Judge. 

Action by S. S. Briggs against The Homesteaders. Judgment for 
the plaintiff, and defendant appeals. Reversed, and judgment rendered 
for defendant. 


Locke & Locke, of Dallas, for Appellant. 
* Decision rendered, April 11, 1914. 166 S. W. Rep. 95. 
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UNITED BENEVOLENT ASS’N or Texas vs. LAWSON 
ET AL. (No. 338.)* 


(Court of Civil Appeals of Texas. El Paso.) 


1, APPEAL AND ERROR —BRIEFS—ASSIGNMENTS OF ERROR 
—PROPOSITIONS. 

Under Court of Civil Appeals Rule 30 (142 S. W. xiii), requiring 
that each point under each assignment of error shall be stated as a 
proposition unless the assignment itself sufficiently discloses the same, 
assignments that the verdict is contrary to law and that the verdict 
and judgment are not supported by the evidence fail to show wherein 
the verdict and judgment are so defective, and, not being presented 
with appropriate subjoined propositions, are insufficient to present any 
question for review. 

(For other cases, see Appeal and Error, Cent. Dig. § 3000; Dec. Dig. § 
742.) 


2. INSURANCE—BENEFIT CERTIFICATE—ACTIONS—PARTIES. 

Where defendant issued a benetit certificate insuring the life of deceased 
in favor of her husband, from whom deceased was divorced, the 
husband was a proper, but not a necessary or indispensable, party in 
a suit by deceased’s children to recover the amount of the certificate; 
and hence plaintiffs were entitled to dismiss as to the husband if they 
so desired. 


(For other cases, see Insurance, Cent. Dig. § 1994; Dec. Dig. § 813.) 


APPEAL AND ERROR — REVIEW — RECORD — BILL OF EX- 
CEPTIONS—NECESSITY. 

An order overruling a plea of privilege, though noting an exception, is 
not reviewable in the absence of a bill of exceptions disclosing the 
facts on which the court acted. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 2412-2415, 2417- 
2420, 2422-2426, 2428, 2478, 2479; Dec. Dig. § 544.) 


4, APPEAL AND ERROR—SCOPE OF REVIEW—RULINGS. 


An assignment to the overruling of a plea setting up the pendency of a 
suit in another county on the same cause cannot be sustained, where 
it does not appear that any action was taken by the trial court on the 
plea, and the transcript does not show any exception with relation 
thereto. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 2295-2298; Dec. 
Dig. § 500.) 


Appeal from District Court, Harris County; Chas E. Ashe, Judge. 

Action by Willis W. Lawson and others against the United Benev- 
olent Association of Texas. Judgment for plaintiffs, and defendant ap- 
peals. Affirmed. 


Morris Rector, of Ft. Worth, for Appellant. 
Ward & Ward, of Houston, for Appellees. 





” Decision rendered, April 23, 1914. Rehearing denied, May 14, 1914. 
166 S. W. Rep. 714. 








| American Nat, Ins. Co. vs. Gallimore. 39 


AMERICAN NAT. INS. CO. vs. GALLIMORE.. (No. 1,300.)* 
(Court of Civil Appeals of Texas. Texarkana.) 
1. INSURANCE--LIFE INSURANCE—LAPSE. 


Where a life policy provided for reinstatement upon payment of back 
premiums, but that the insurer should not be liable for death occur- 


ring within five weeks from reinstatement, the beneficiary cannot 
recover, where the insured died within five weeks aiter the payment 


of the back premiums; there being no showing of any waiver of con- 
ditions by the insurer. 
(lor other cases, see Insurance, Cent. Dig. §§ 932, 933; Dec. Dig. § 365.) 


2. INSURANCE—LIFE INSURANCE—PROOFS OF DEATH. 

Where a life policy required proofs of death as a condition precedent to 
recovery, there can be no recovery, where no proofs were made, and 
there was no waiver of the condition. 

(For other cases, see Insurance, Cent. Dig. § 1323; Dec. Dig. § 536.) 


Appeal from Dallas County Court; W. F. Whitehurst, Judge. 

Action by William H. Gallimore against the American National In- 
surance Company. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


W. H. Clark and M. L. Robertson, both of Dallas, for Appellant. 
Joseph Utay, of Dallas, for Appellee. 


* Decision rendered, April 9, 1914. 166 S. W. Rep. 17. 


——_ —-e@—____- 


SUPREME, LODGE OF FRATERNAL UNION OF 
AMERICA vs. RAY rr at. (No. 1,257.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1, EQUITY — JURISDICTION — GROUNDS — INADEQUACY OF 
LEGAL REMEDY. 

Equity will take jurisdiction, when necessary, to administer a preventive 
remedy, or when the ordinary courts are made instruments of in- 
justice, or the legal remedy is inadequate to meet the demands of 
justice. 

(For other cases, see Equity, Cent. Dig. §§ 7-12; Dec. Dig. § 3.) 

2. EQUITY—JURISDICTION—ADEQUACY OF LEGAL REMEDY. 

A legal remedy is not adequate, so as to prevent equity from taking juris- 
diction, unless it is as practical and efficient to secure the administra- 
tion of justice as is the equitable remedy. 

(For other cases, see Equity, Cent. Dig. §§ 151, 152, 157, 159-163; Dec. 
Dig. § 46.) 


* Decision rendered, March 17, 1914. Rehearing denied, April 9, 1914. 
166 S. W. Rep. 46. 
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3. INJUNCTION — GROUNDS OF JURISDICTION — MULTIPLIC- 
ITY OF SUITES. 

Equity will enjoin the prosecution of numerous suits at law where all of 
them arise from a common source, involve similar facts, and are 
governed by the same legal rules, so that the whole litigation may be 
settled in a single suit, and it appears that the maintenance of 
separate suits will materially injure the parties. 

(For other cases, see Injunction, Cent. Dig. §§ 24-49, £4-61; Dec. Dig. 
§ 26.) 


4, INJUNCTION — GROUNDS OF JURISDICTION — MULTI- 
PLICITY OF SUITS. 

Where separate actions in justice’s court by thirty-nine members of a fra- 
ternal benefit association were all brought solely to determine the right 
of the association to put in force an increased rate of assessment, 
equity will take jurisdiction to restrain the maintenance of the 
separate actions and to determine the whole matter in one suit. 

(For other cases, see Injunction, Cent. Dig. §§ 24-49, 54-61; Dec. Dig. § 
26.) ' 


5. INJUNCTION—JURISDICTION—MULTIPLICITY OF SUITS— 
CONDITIONS PRECEDENT—PAYMENT OF COSTS. 

One entitled to maintain a suit in equity to restrain the maintenance of 
thirty-nine separate actions, brought against it in justice’s court, in- 
volving the same question, will be required, as a condition to the as- 
sumption of jurisdiction by equity, to pay all costs accrued in the 
justice’s court, but defendants may assert such right against com- 
plainant in their answer. 

(For other cases, see Injunction, Cent. Dig. §§ 24-49, 54-61; Dec. Dig. § 
26.) 


6. INSURANCE—MUTUAL BENEFIT INSURANCE—INCREASE 
OF ASSESSMENT—AUTHORITY. 

Under the constitution of a fraternal benefit association, providing that 
if the assessment provided for is inadequate, then “further assess- 
ment” should be made as might be necessary to meet the benefits due 
and payable, the association may require payment of such increased 
rate of assessment without restriction to any particular mode, as is 
necessary to fully meet the benefits due and payable, as by requiring 
an increased rate payable per month by each member. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


Appeal from District Court, Fannin County; Ben H. Denton, Judge. 

Suit by the Supreme Lodge of the Fraternal Union of America 
against David R. Ray and others. From a decree dismissing the petition 
on demurrer, complainant appeals. Reversed and remanded. 


Allen & Webster, of Denver, Colo., Mike E. Smith, L. M. Levy, and 
Theodore Mack, all of It. Worth, for Appellant. 


Cunningham & McMahon, of Bonham, for Appellees. 
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KLEIN vs. KNIGHTS AND LADIES OF SECURITY.* 


(Supreme Court of Washington.) 


1. INSURANCE—FFRATERNAL BENEFIT INSURANCE—CHANGE 
OF CONTRACT. 

Where the application for a fraternal benefit policy, the certificate, and 
the by-laws of the association provided that the member’s rights 
should be subject to the by-laws then in force or thereafter enacted, 
the association could afterwards provide that the provision avoiding 
the policy, if insured commit suicide within two years after its issu- 
ance, should be extended to five years; such a change being contem- 
plated by the policy and not violating any vested right. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


2. CONSTITUTIONAL LAW — VESTED RIGHTS —- INSURANCE 
POLICY. 

Where a fraternal benefit policy provided that the member’s rights should 
be subject to changes in the by-laws, an amendment of the by-laws, 
after insured became « member, so as to make the certificate void if 
insured committed suicide within five years after issuance, instead of 
within two years, as provided therein when the certificate was issued, 
did not destroy any vested right under the policy; the right to com- 
mit suicide not being a vested right recognized by law. 

(I’or other cases, see Constitutional Law, Cent. Dig. §§ 174, 175, 178- 
180, 207, 225-227, 237; Dec. Dig. § 92.) 


Department 2. Appeal from Superior Court, Spokane County; Bruce 
Blake, Judge. 

Action by Floretta Klein against the Knights and Ladies of Security. 
From a judgment for plaintiff, defendant appeals. Reversed and re- 
manded for new trial. 


Roche & Onstine, of Spokane, for Appellant. 
A. C. Shaw, of Spokane, for Respondent. 


* Decision rendered, April 22, 1914. 140 Pac. Rep. 72. 
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FIRE, TORNADO, ETC. 


UNITED STATES DISTRICT COURT. 


S. D. New York. 


LEWIS 
vs. 


JULIUS st an* 


1. COURTS—LAW OF CASE. 
Where a discharge is denied to bankrupts on the ground that they 
have made a conveyance of their property with intent to defraud 
creditors, such determination will be regarded as the law of the case in 
an equity suit by their trustee to set aside such conveyance. 
(For other cases, see Courts, Cent. Dig. § 340; Dec. Dig. § 99.) ‘ 


2. BANKRUPTCY—FRAUDULENT CONVEYANCES—VACATION 
—DISCHARGE. 
Since Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat. 564 (U. S. Comp. St. 
1901, p. 3449), only pronounces conveyances by bankrupts in fraud of 
creditors null and void when not made to purchasers in good faith 
‘ and for a present consideration, it is possible that bankrupts may be 
denied a discharge under section 14, because of their having conveyed 
property in fraud of creditors, and yet that the property so conveyed 
cannot be recovered by the trustee. 
(For other cases, see Bankruptcy, Cent. Dig. §§ 419-424; Dec. Dig. § 279.) 


3. BANKRUPTCY — FRAUDULENT CONVEYANCES — ACTION 
BY TRUSTEE — GOOD FAITH. 

In a suit by a bankrupt’s trustee to recover property alleged to have been 
conveyed by the bankrupt in fraud of creditors, the good faith of the 
transaction is to be measured by the same standard of care that is ap- 

i‘ plied to a creditor in accepting payments or transfers as payments 
from an insolvent debtor. 

(For other cases, see Bankruptcy, Cent. Dig. §§ 252, 253; Dec. Dig. § 


180.) 
4, BANKRUPTCY—FRAUDULENT CONVEYANCE—GOOD FAITH 
—EVIDENCE. 


Transactions known by a purchaser from a bankrupt to be out of the 
usual and ordinary course of business tend to negative good faith in 
determining whether they are void in fraud of creditors. 


(For other cases, see Bankruptcy, Cent. Dig. §§ 255-258; Dec. Dig. § 182.) 


5. BANKRUPTCY — CONVEYANCES — FRAUD — RECOVERY BY 
TRUSTEE. 

Where the members of a partnership, with knowledge of their insolvent 
condition, transferred all their assets to a corporation organized for 
the purpose, to which certain of their personal friends and relatives 
contributed money to make a settlement with the bankrupts’ creditors, 





* Decision rendered, December, 1913. 212 Fed. Rep. 225. 
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the transfer, not being made for a present fair consideration, was in 
fraud of creditors and voidable by the trustee in bankruptcy of the 
firm who was entitled to recover the property as against the trustee 
in bankruptcy of the corporation. 

(For other cases, see Bankruptcy, Cent. Dig. §§ 255-258; Dec. Dig. § 182.) 


6. BANKRUPTCY—TRUSTEE—ASSETS—PROCEEDS OF INSUR- 
ANCE. 

Where members of a bankrupt firm transferred their assets to a cor- 
poration organized to take over the same, in fraud of creditors, and 
the corporation immediately insured the property, it had title and an 
insurable interest therein, and hence neither the insurance nor the 
proceeds thereof after loss were recoverable by the trustee. 


(For other cases, see Bankruptcy, Cent. Dig. §§ 419-424; Dec. Dig. § 279.) 





Harry L. Herzog, of New York City, for Complainant. 
Malcolm Sundheimer, of New York City, for Levy and Julius. 


Action by Augustus Lewis, as trustee in bankruptcy of the 
firm of Julius Bros., against George Julius and others, to set 
aside a fraudulent transfer, and to recover the proceeds of a 
fire policy on goods alleged to belong to the bankrupts. Judg- 
ment for plaintiff, for a part of the relief demanded. 

In May, 1910, George and Simon Julius, trading as Julius 
sros., were insolvent and knew it. ‘They communicated their 
misfortune to some of their creditors and were advised to lay 
their trouble before a member of the bar, who was the attorney 
for the recommending creditor. This was done, and a creditors’ 
meeting called. At the meeting a committee was appointed, and 
subsequently the Julius partners made an offer of 25 per cent, 
with a possible additional sum if certain insurance turned out 
of any value. All the creditors accepted this proposition except 
the firm of Frank & Sons and one Pressman. 

The manager of the Frank firm was and is one Herzog, the 
brother of the attorney for the plaintiff in this case. Mr. Herzog 
always refused to compromise the claim of his firm against the 
Juliuses. He was advised so to do by his brother; no reasons for 
such action appear; but he was entirely within his rights in this 
decision. 

Pressman had credit insurance, and was afraid of vitiating his 
insurance if he took any positive steps regarding Julius. He 
seems to have done nothing but leave the matter to his insurers, 
who took a judgment in his name and apparently refused to 
compromise. 

The Juliuses did not have enough money to pay the 25 per 
cent settlement. They or their attorney were necessarily aware 
that with debts of about $6,000 and two creditors with claims 
(aggregating about $1,000) refusing to settle, bankruptcy was im- 
minent. I find that, in consequence of this recognized condition, 
the following plan was devised and carried through: Certain 
friends of the Juliuses contributed about $1,500, depositing that 
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sum with the bankrupt’s attorney, Mr. Sundheimer. This was 
done on or about May 24, 1910. On June 7th the corporation of 
Julius Bros. Company had been formed and all the property of 
Julius Bros. was conveyed to the new corporation. The expenses 
of formation were paid out of the fund in Mr. Sundheimer’s 
hands and he also paid directly 25 per cent to the assenting cred- 
itors. The aggregate of these payments, plus a fee of $200 to Mr. 
Sundheimer, substantially exhausted the fund. Julius Bros. Com- 
pany thereupon continued the business of Julius Bros., collecting 
the accounts, using the goods, and utilizing as the foundation of 
its business certain machinery, furniture, and fixtures particularly 
set forth in the bill of sale from firm to corporation. After the 
corporation was formed and in business, one or both of the 
Juliuses had interviews with Herzog and Pressman (the non- 
assenting creditors). ‘There was also talk between Mr. Herzog, 
the attorney, and Mr. Sundheimer. The one contested point in 
this case is what was said at these interviews. 

[ find that the Juliuses were willing to pay 25 per cent after 
the formation of the corporation, but that they always coupled 
any expression of such willingness with a threat that, if the cred- 
itor did not take 25 per cent, he would never get anything. 

Frank & Son and Pressman obtained judgment and issued ex- 
ecution in vain, and then, in or about September, 1910, filed a 
petition in bankruptcy against Julius Bros. The third petitioning 
creditor was Mr. Herzog, the attorney, for the costs included in 
the judgment of his brother’s firm. In this bankruptcy proceed- 
ing George and Simon Julius individually and as a copartner- 
ship were duly adjudicated, and the plaintiff herein duly elected 
trustee. 

The schedules reveal no other creditors but the petitioners. 
This was the result of Mr. Sundheimer’s advice; he holding that 
the acceptance of 25 per cent by all the creditors had extinguished 
their debts before bankruptcy. This view of the law has not 
been acceptable to all creditors, and some other claims have been 
filed, but it is not clear whether any steps have been taken to 
expunge them. ‘The pendency of this bankruptcy proceeding 
against Julius Bros. did not prevent Julius Bros. Company from 
going on in business. They bought, manufactured, and sold, but 
with no capital except the proceeds of the accounts and goods 
obtained from Julius Bros, 

All of the money contributed by friends and relatives had been 
used to pay 25 per cent of old debts; none of it had in form gone 
into the coffers of the corporation; it had been received and dis- 
bursed by the attorney; but those who contributed the money re- 
ceived stock in Julius Bros. for it. 

There is no evidence to show that George and Simon Julius, or 

g } , 
either of them, ever agreed to repay the money so contributed or 
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to secure otherwise than by the issuance of the stock of Julius 
sros. Company. 

In July, 1911, there was a fire on the premises of Julius Bros. 
Company. A considerable amount of goods was destroyed, and 
the machinery, furniture, and fixtures above referred to were 
somewhat injured. ‘This machinery had been kept in repair by 
Julius Bros. Company, a small portion of it had been sold and 
replaced, but upon the whole it continued to be the same equip- 
ment which had been the undoubted property of the firm of 
Julius Bros. While the insurance questions arising out of this 
fire were still unsettled, this action was begun. 

The original theory of suit was (and still is) that everything 
that Julius Bros. Company had was either directly or by a species 
of descent the property of Julius Bros.; that is, that Julius Bros. 
Company had nothing except the identical articles by it received 
from Julius Bros., or goods, accounts, and money which repre- 
sented similar articles or property so obtained. From this it 
followed that all the insurance on goods destroyed or injured 
was likewise in equity the property of Julius Bros., and therefore 
of their trustee. 

The prime object of suit being to obtain the insurance moneys, 
a temporary injunction was sought and first obtained in the 
bankruptcy proceedings. This brought to the front the defendants 
Alexander Levy and Harry Julius, copartners trading as Levy & 
Julius. The Julius is a brother of the original bankrupts. He has 
claimed (at this trial and always) that his firm had loaned 
$2,000 to Julius Bros. Company to relieve the pressing necessities 
of that corporation occasioned by delay in collecting the insur- 
ance moneys aforesaid. That in order to secure his $2,000 he 
had received an assignment of all the insurance moneys. Said 
insurance moneys amounted to $3,350; i. e., $3,000 for loss on 
goods, and $350 for injuries to fixtures, machinery, and furniture. 


Undoubtedly the relations between Levy & Julius and Julius 
Bros. Company were intimate and friendly, for, although Levy 
& Julius had an assignment of all the insurance moneys, so much 
thereof as was not necessary to secure the aforesaid loan of $2,000 
was paid direct to Julius Bros. Company. ‘The balance was 
withheld by the insuring companies owing to the pendency of 
this action. ‘Thereupon on general consent, or without serious 
opposition, the insurance fund was brought into this court; Levy 
& Julius were made parties to the suit; the insurance companies 
were discharged, and Levy & Julius ultimately permitted to 
withdraw the moneys on bond. In the meantime, and during the 
pendency of this action, Julius Bros. Company was petitioned 
into bankruptcy and duly adjudicated in February, 1913. Press- 
man became the trustee of that company, and it appears that he 
has received and sold the very machinery traced (as above set 
forth) from Julius Bros. He has been made a party defendant. 
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The foregoing are believed to be all the material facts, and it 
seems necessary to add by way of comment, or further finding 
only the following: ‘The machinery, furniture, and fixtures de- 
scribed in the bill of sale from firm to corporation have been suc- 
cessfully traced into the hands of the defendant Pressman, trustee. 
Three hundred and fifty dollars paid by insurance companies for 
injury to said machinery, etc., has been traced into the hands of 
the defendants Levy & Julius, as copartners. 

The defendant Harry Julius, as an original contributor to what 
may be called Mr. Sundheimer’s fund, as an original shareholder 
in Julius Bros. Company and as a relative intimately acquainted 
with the necessities of George and Simon Julius, had every reason 
to believe that all the machinery, furniture, etc., of Julius Bros. 
Company had been the machinery, etc., of Julius Bros., and that 
all the goods, accounts receivable, and money of Julius Bros. 
Company represented the proceeds, collections, sales, and rein- 
vestments of similar properties of Julius Bros. There is, how- 
ever, no evidence to show that Harry Julius did actually form an 
opinion on these subjects, but, if he is a reasonable man and 
had thought about it, he knew the facts from which the result 
just indicated would inevitably follow. 

No portion of the goods of Julius Bros. has been found in 
specie, nor do any of the accounts originally assigned from firm 
to corporation any longer exist. 


Houcn, D. J. (after stating the facts as above). 

[1] That what was done by Julius Bros. amounted to a con- 
veyance with intent to hinder, delay, or defraud their creditors or 
some of them has been decided in this court on the discharge 
proceedings. ‘This equity case grows out of the bankruptcy, and 
it would be entirely improper for me not to recognize the decision 
on discharge as the law of this case, nor am I inclined so to do. 

[2] Under section 14 of the Bankruptcy Act (relating to dis- 
charge), it is, however, possible that a discharge may be denied, 
yet that which was conveyed in fraud cannot be recovered. This 
because section 67e only pronounces such conveyances “null and 
void” when not made to “purchasers in good faith and for a 
present fair consideration.” In my judgment the conveyance of 
Julius Bros.’ “property to the corporation of Julius Bros. Com- 
pany was plainly not made for a present fair consideration.” 

[3, 4] The good faith of the transaction is to be measured by 
the same standard of care that must be applied to a creditor in 
accepting payments or transfers as payments from an insolvent 
debtor. ‘Transactions known by the purchaser to be out of the 
usual and ordinary course of business tend to negative good 
— Remington on Bankruptcy, vol. 1, § 1496, and cases cited. 

[5] The conveyance, therefore, is not within the saving clause 
of ie m 97e, Complainant is entitled to a decree as prayed for 
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to the effect that the bill of sale made on June 7, 1910, be de- 
clared null and void. He is also entitled to a decree that the 
property transferred or the proceeds thereof be paid over to him 
if in the possession or under the control of any of the defendants 
in this cause. The limits of this doctrine are, | think, properly set 
forth in Standard National Bank vs. Garfield National Bank, 70 
App. Div. 46, 75 N. Y. Supp. 28, and cases cited. Therefore 
complainant may further take decree awarding to him everything 
in the possession of Pressman, as trustee in bankruptcy, for it is 
plain that Pressman has nothing that did not come out of the 
fraudulent conveyance. 

[6] At the trial I was disposed to think that the rights of 
creditors of Julius Bros. Company should be considered, but this 
suit was begun before the corporation became bankrupt; the 
trustee of Julius Bros. has all the rights of a creditor, armed with 
execution unsatisfied, and the institution of a suit in equity is 
notice to all the world. ‘Therefore the present complainant is 
entirely within the rule laid down by the case last cited. I am 
not, however, able to see that complainant is entitled to recover 
any of the insurance moneys on policies issued to Julius Bros & 
Co. Let it be conceded that that corporation was a fraudulent 
grantee. Nevertheless it had title, and, having title, it had an 
insurable interest in the goods of or in the possession of the 
corporation. When it insured those goods, a personal contract 
was made between the corporation and the insurers; neither the 
insurance nor the proceeds thereof can be called proceeds of con- 
veyed or transferred goods. At the hearing I was inclined to 
look upon insurance as proceeds of the goods insured, but the de- 
cisions since brought to my attention are wholly the other way. 
They are all cited in Forrester vs. Gill, 11 Colo. App. 410, 53 Pac. 
230, and the best discussion of the matter is under the great name 
of Chief Justice Sharswood of Pennsylvania, in Nippes’ Appeal, 
75 Pa. 472. Nor is there (after all) anything novel in this doc- 
trine ; it is entirely in line with the rule that a shipowner, when 
claiming limitation of liabilty under the act of 1851, is not bound 
to bring into the limitation proceedings the insurance on his ves- 
sel. ‘The reasoning by which this result has long been reached is 
the same as that of Sharswood, C. J., in the case last cited. 

It results that ec mplainant may take a decree against Pressman 
as trustee, and also against the bankrupts for any difference 
between what Pressman has and the asserted value of that which 
was conveyed, to wit, $1,550; but he cannot recover against any 
one, nor more particularly from Lev y and Julius, the proceeds 
of the insurance moneys. ‘here will be no costs. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FourTH CIRCUIT. 


O’BRIEN 
US. 


NORTH RIVER INS. CO. or City or New York. (No. 1,187)* 


1. INSURANCE — POLICY — CONSTRUCTION — EXTENT OF 
LIABILITY—“PROFIT DUE.” 

Plaintiff, the proprietor of a hotel in a city, contracted to reserve for T. 
during five consecutive days of a political convention, sleeping ac- 
commodations for 400 persons at $3 per day each, and gave an option 
to increase the reservation to 650 on notice before a specified date. 
After two payments had been made on the contract, plaintiff obtained 
from defendant a policy of “$10,000. On profit due the assured by 
reason of advanced paid-up contract for use of rooms during con- 
vention week, beginning June 24, 1912.” The policy also provided 
that if the building should be destroyed so as to prevent fulfillment ‘ 
of the contract for the total number of rooms, the insurer should be 
liable at the rate of $1,428.57 per day, and, in case of partial damage, 
the insurer should be liable for that proportion of $1,428.57 which the 
reduction bears to the per diem amount. At the time the policy was 
executed the insurer had not seen the contract, and before the 
conventicn the hotel was so damaged that it could not be used 

, for the entertainment of guests, and plaintiff was obliged to 
cancel the contract and return $3,000 advance payments made 
thereon. //eld, that the words “profit due” in the policy did 
not mean the amount plaintiff would have collected from the person 
making the reservation but for the fire, but was rather the gain or 
benefit which plaintiff expected to derive by reason of the contract, 
not only from room rent, but from restaurant patronage and other 
transactions to be expected from hotel guests, the amount of the 
policy being regarded as a fixed valuation thereof in case of total 
loss, and hence under such circumstances plaintiff was entitled to 


recover the face of the policy. 
(For other cases, see Insurance, Cent. Dig. § 1283; Dec. Dig. § 507.) 
‘ 2. INSURANCE—POLICY—CONSTRUCTION. 


When a policy of insurance is susceptible of more than one construction, 
that construction is to be adopted which is most favorable to as- 


sured. 
(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
§ 146.) 
3. INSURANCE—VALUED POLICY—ESTOPPEL. 
The principle that insurance is to be regarded as a contract of indemnity \ 


is limited by the rule the parties to the contract may agree on a 
valuation in advance, not only as to the value of tangible property, but 
also with reference to expected profits or gains, and, in the absence of 
fraud, the insurer is estopped to claim that the valuation is excessive, 
nor will it be made the subject of judicial inquiry. 

(For other cases, see Insurance, Cent. Dig. §§ 1270-1272; Dec. Dig. § 495.) 


* Decision rendered, Feb. 3, 1914. 212 Fed. Rep. 102. 
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4. INSURANCE—PROOF OF LOSS—FORM. 

No particular form of proof of loss under a policy is required, so long 
as the proof is ample to enable the insurer to consider its rights and 
liabilities. 

(For other cases, see Insurance, Cent. Dig. §§ 1340-1346; Dec. Dig. § 542.) 


In Error to the District Court of the United States for the District 
of Maryland, at Baltimore; John C. Rose, Judge. 

Action by Frank C. O’Brien against the North River Insurance Com- 
pany of the City of New York. From a judgment for plaintiff for less 
than the relief demanded, he brings error. Reversed. 


Before Pritchard, Knapp, and Woods, C. JJ. 


R. Lee Slingluff and German H. H. Emory, both of Baltimore, Md. 
(Gibson & Smith and Soper & Emory, all of Baltimore, Md., on the 
brief), for Plaintiff in Error. 

W. Calvin Chesnut, of Baltimore, Md. (Charles Markell, of Balti- 
more, Md., on the brief), for Defendant in Error. 


Woops, C. J. 

[1] The plaintiff, Frank C. O’Brien, having recovered a judg- 
ment in the district court on a directed verdict for $6,000 and 
interest on a policy of insurance issued by the defendant, North 
River Insurance Company, brings the cause to this court by writ 
of error, claiming that the district judge should have directed a 
verdict in his favor for $10,000 and interest. The decision de- 
pends on the meaning of the contract of insurance, which is to 
be sought in the words of the policy, considered in the light of 
the circumstances under which it was issued. 

Great importance was attached by the business men of Balti- 
more to the meeting of the National Democratic Convention in 
that city on June 25, 1912, and hotel proprietors, in anticipation 
of the convention, made contracts for entertainment, from which 
they expected considerable profit. On February 9, 1912, Frank 
C. O’Brien, proprietor of the Eutaw House, made a contract with 
Oscar C. Turner for the Underwood Marching Club to reserve 
sleeping accommodations for 400 persons for five consecutive 
days, beginning June 24th and ending June 28th, at $3 a day for 
each person—$1,000 to be paid on signing the agreement, $1,000 
on March 1st, $1,000 on March 15th, and the remaining $3,000 on 
the day before occupancy of the rooms. An option was given 
in these words :-— 


“And it is further agreed—the option to increase the number 
of persons from four hundred (400) to as many more as desired 
up to six hundred and fifty (650) persons, is hereby accorded 
the said Oscar C. Turner, provided application is made for same 
not later than April 15th, 1912, at the same rate, per person, and 
length of term, as herein stated, and payment for the increased 
number to be made—one-half at time of application and the 
balance before occupancy of rooms.” 

Vol. XLIV.— 4 
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The option was extended to May Ist, when O’Brien was noti- 
ned that the additional accommodations would not be taken. 
After two of the payments had been made, the defendant on 
March 5th issued to O’Brien its policy of insurance containing 
the following, which is the provision involved in this controversy : 

$10,000. On profit due the assured by reason of advanced 
paid-up contract for use of rooms during convention week, 
beginning June 24, 1912. It is a condition of this contract of in- 
surance that if the building shall be destroyed by fire or lightning 
80 as to prevent the assured from fulfilling his contract for the 
total number of rooms, this company shall be liable at the rate of 
$1,428 57 per day and in case the building is so damaged that the 
assured can partially fulfill his contract. this company shall be 
liable for that portion of $1,428.57 which the reduction bears to 
the per diem amount. 

“This insurance shall reduce in amount at the rate of $1,428.57 
per day, after the first day of convention week. 

“On property known as the ‘Eutaw House,’ situate at the 
northwest corner of Baltimore and Jtutaw streets, Baltimore, 
Maryland, and extending through to Garret street and to an 
alley in the rear, and leased for hotel and store purposes. 

“It is understood and agreed that the building stands on leased 
grounds. Subject to revision of rate.” 

The Futaw House was so damaged by fire on May 25th that 
it could not be used for the entertainment of guests, and O’Brien 
was obliged to cancel his contract with Turner above recited and 
return $3,000, the amount of advance payments made thereon. 

On the trial of the action on the policy the district judge in 
charging the jury sustained and stated forcibly the position of the 
insurance company that the “profit due” the insured was the 
gross sum to be paid on the contract between O’Brien and Tur- 
ner; that the gross sum which O’Brien would have collected but 
for the fire was $6,000, and that therefore the recovery must be 
limited to that sum; that the defendant could not be held liable 
under the second clause of the contract for $1,428.57 a day for 
seven days because that liability was conditioned on the taking of 
the “total number of rooms,” which was held to be 650, of which 
250 were not taken. 

Analysis of the contract, we think, will clear away the apparent 
obscurity, and show that this interpretation ts not admissible. 
When the insurance company issued its policy, and up to the time 
of the fire, it had never seen O’Brien’s contract for rooms, and 
the evidence gives no intimation that it knew anything more de- 
finite of its terms than that he had made a contract for a large 
number of rooms in anticipation of the Democratic Convention. 
That the insurer in framing the policy did not have in view a 
certain number of rooms engaged and a certain number under 
option is shown by the fact that the policy refers to the con- 
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tract as “advanced paid-up contract for use of rooms,” when the 
only contract in existence was not then, nor at any time, paid up 
in advance; that it did not have in view making the insurance 
policy coterminous or coincident with the contract as to time is 
shown by the fact that the contract for rooms calls for five days’ 
occupancy, while the policy insures for a specific sum for the 
week, to be paid for each day of seven days; that it did not mean . 
to measure and limit the amount of insurance by the gross amount 
that the insured was to receive for the rent of rooms is shown by 
the fact that the insurance is for $10,000, and it was impossible 
for the insured to receive that amount for room rent under 
his contract; that it did not have in view any options or contin- 
gencies or other particulars of the contract is shown by the fact 
that the policy makes no reference to such particulars, and can- 
not be made to fit into them; that the policy was not meant to 
cover gross receipts is shown by the fact that the insurance is 
limited to profit, and it was impossible that the entire gross re- 
ceipts from rent of hotel rooms should be profit. 

It is true that the word “profit” is sometimes used as synony- 
mous with gross receipts, as in insurance policies on a ship’s 
freight charges. But the words ‘on profit due the assured by 
reason of advanced paid-up contract for use of rooms” would be 
very inapt to express insurance on gross receipts; and such a 
strained meaning must be rejected when, as here, it is incompat- 
ible with the general terms of the instrument. The only meaning 
of these words which will make the contract consistent in its parts 
is the plainest meaning, namely, the gain or benefit which it was 
expected the assured would derive “by reason of” the contract, 
not only from room rent but restaurant patronage and other 
transactions to be expected from hotel guests; this gain or benefit 
being valued at $1,428.57 a day for seven days. ‘The condition 
expressed in the second clause of the insurance contract relied 
on by the defendant strengthens this conclusion; for evidently 
it is a stipulation as to the contingency of the degree of damage 
from fire, and not a contingency as to the number of rooms con- 
tracted for; and it means that, if the hotel should be so damaged 
by fire that all or “the total number of rooms covered by the 
contract should, for that reason, become unavailable for use, 
then the loss is valued at $1,428.57 for each day of the week, 
amounting in the whole to $10,000, and that the valuation of the 
loss should be reduced in proportion if the contract for rooms 
should not be entirely defeated by fire, but a part of the rooms 
covered by the contract should become unavailable on account 
of fire. 

Comparison of the policy and the contract in the light of the 
correspondence and other circumstances indicates that the in- 
surer did not take the pains to ascertain precisely what contract 
the insured had. But, however vague the insurance company’s 
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knowledge of the contract may have been, there is no vagueness 
or uncertainty in the valuation fixed, for it plainly agreed to 
value the profit on the contract, whatever it might be, at $1,428.57 
a day for seven days, aggregating $10,000. 

2] This conclusion is forfeited by the rule that when a policy 
of insurance is susceptible of more than one construction, that is 
to be taken which is most favorable to the assured. Laverpool, 
etc., Ins. Co. vs. Kearney, 180 U. §. 132, 21 Sup. Ct. 326, 45 L. 
Ed. 460. The adoption of the defendant’s construction would not 
only violate this rule, but require that the court reconstruct the 
policy issued into that which the defendant might have preferred 
to issue if it had informed itself as to precise terms of the con- 
tract to which the insurance related. 

[3] The general principle that insurance is to be regarded a 
contract of indemnity is limited by the rule that the parties to the 
contract may agree on a valuation in advance, not only in the in- 
surance of tangible property, but of expected profits or gains, 
and that in the absence of fraud this valuation is controlling, and 
is not subject to judicial inquiry. When the parties fix the value 
the insurer cannot be heard to say it was excessive. Barclay vs. 
Cousins, 2 Fast, 552; Marine Ins. Co. vs. Hodgson, 10 U. S. (6 
Cranch) 206, 3 L. Ed. 200; Ins. Co. of Virginia vs. Mordecai, 
63 U. S. (22 How.) 111, 16 L. Ed. 329; Alsop vs. Commercial 
Ins. Co., 1 Sumn,. 451, Fed. Cas. No. 262; The Main, 70 L,. J. 
247, 13 Tung. Ruling Cases, 681; Canada, etc., Co. vs. Insurance 
Co. of North America, 175 U. S. 609, 20 Sup. Ct. 239, 44 L. Ed. 
292. The cases of Cushman vs. Northwestern Ins. Co., 34 Me. 
487, and Michael vs. Prussian Natl. Ins. Co., 171 N. Y. 25, 63 
N. FE. 810, in their facts and in the principles involved are 
similar. to this case, and in them the insurer was held liable for the 
full valuation. 

The defendant strongly relies on cases like Forbes vs. Aspinall, 
13 Eng. Ruling Cases, 673, 13 East, 323, to bring this case within 
the rule which the court thus states in “The Main,” supra, as 
laid down in Forbes vs. Aspinall :— 


“But that case is only an authority for a very well-known pro- 
position, viz-, that where both parties contemplate the freight 
insured to be on a full and complete cargo, and when, in fact, 
part cargo only is shipped, the freight on the part cargo is all that 
is at risk, so that there must be what is called an opening of the 
valuation. In strictness it is not an opening of the valuation, 
but is merely a reduction in proportion to the amount of cargo 
shipped ; the valuation being held binding as a valuation on that 
portion which is shipped.” 

The present case does not fall under this rule, for here the in- 
surance was on the profit derivable from a contract for use of 
hotel rooms which the insurer agreed to be of the value of $10,- 
000. As we have seen, the insurer in agreeing to this valuation 
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of the profits could not have had in mind nor issued its policy 
with respect to any options or contingencies expressed in the con- 
tract for use of rooms which might increase or reduce the profit, 
for it had no knowledge of such particulars of the contract. 

No attention has been paid to the usual printed clauses pre- 
tending to limit liability to the actual value of the property lost, 
for the case is controlled by the special contract which was written 
and pasted on a standard policy. 

[4] The position that there was a forfeiture for a lack of 
adequate proof of loss is untenable. Without going into detail it 
is enough to say that no particular form of proof of loss is re- 
quired, that the proof was ample to enable the insurer to consider 
its rights and liabilities, and that the demand of the insurer as to 
the form of the proof embraced the demand that the insured 
should accept the insurer’s construction of the policy. 

The jury should have been instructed to find a verdict for the 
plaintiff for $10,000 and interest. 

Reversed. 


SUPREME COURT OF KANSAS. 


BEE-HIVE MERCANTILE CO. 
VS. 


INSURANCE CO. OF NORTH AMERICA et At. (Nos. 18,804-18,809.) * 


TRIAL — VERDICT — CONSOLIDATION OF ACTIONS — GROSS 
JUDGMENT—WAIVER OF OBJECTIONS. 

Where several actions against different insurance companies are by stipu- 
lation consolidated and tried as one action, without any demand for 
separate findings as to the value of the different classes of property 
insured, and a gross verdict is returned, upon which the court ap- 
portions the judgment among the different defendants according to 
the amounts of their separate policies, it is too late to object to 
the judgment on the ground that a gross verdict was returned, and 
that some of the policies insured property not covered by other policies. 


(For other cases, see Trial, Cent. Dig. §§ 771-773; Dec. Dig. § 328.) 


Appeal from District Court, Riley County. 

Actions by the Bee-Hive Mercantile Company against the Insurance 
Company of North America and others, against the Firemen’s Insurance 
Company of Newark, against the Spring Garden Insurance Company, 
against the Delaware Insurance Company of Philadelphia, against the 
Germania [ire Insurance Company of New York, and against the Prus- 
sian National Insurance Company. The cases were consolidated. Judg- 
ment for plaintiff in each case, and defendants appeal. Affirmed. 








* Decision rendered, May 9, 1914. 140 Pac. Rep. 854. Syllabus by the 
Court. 
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Alvin R. Springer, of Manhattan, and Bruce Barnett, of Kansas 
City, Mo., for Appellants. 

Jno. E. Hessin and Jno. C. Hessin, both of Manhattan, and F. L. 
Williams, of Clay Center, for Appellee. 


Porrsr, J. 

The facts in these cases are practically identical with those in 
the preceding cases. The same fire destroyed property of the 
Bee-Hive Mercantile Company, and similar defenses were made 
to six separate actions against different insurance companies 
brought by the plaintiff herein. The defense of an award by ap- 
piaisers was pleaded, but abandoned, at the trial. The only 
question raised by these appellants which is not decided and con- 
trolled by the decision in the former case relates to the failure to 
have separate findings of the loss on the different classes of 
property insured. A gross verdict was returned by the jury. and 
the court apportioned the amounts among the different defend- 
ants according to the amounts of their policies. It seems, how- 
ever, that one of the policies does not insure millinery, another 
covers showcases, but not fixtures generally. The policy which 
does not insure millinery is the only one which covers music 
boxes, phonographs, and records. Apparently no serious hard- 
ship results, for it appears that the company which was required 
to bear part of the loss on millinery is relieved of a part of its 
burden of the entire loss on music boxes. The four companies 
against whom loss on the fixtures were assessed in the judgments 
may have been injured to some extent by the fact that the one 
company which had insurance on showcases alone escaped some 
of its liability. If a request had been made, the court would 
doubtless have required the jury to determine the loss on each 
— of property separately ; but no such request or demand was 

nade by the defendants or by either of them. 

The cases were not consolidated under any statutory provision, 
nor simply by order of the court, but because the parties them- 
selves stipulated that the six cases should be consolidated and 
tried as one case. At all events, it is too late for the defendant 
now to raise the objection after having submitted the cases upon 
the stipulation that they should be consolidated and tried as one 
case, and after failure to request the court to require the jury to 
ascertain separately the value of the different classes of property. 
Doubtless, the defendants will have little difficulty in adjusting 
the slight differences between themselves. 

In view of all the circumstances, we think the matter is not of 
sufficient consequence to justify a reversal and a new trial. 

The iudgments are affirmed. All the Justices concurring. 
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MANHATTAN WHOLESALE GROCERY CO. vs. WEST- 
CHESTER FIRE INS. CO. (Nos. 18,810-18,813.)* 


(Supreme Court of Kansas.) 


1. TRIAL—GENERAL VERDICT IN CONSOLIDATED ACTIONS— 
SEVERANCE AS TO PARTIES. 

By stipulation between the parties, four separate actions on policies 
of insurance issued by different companies covering the same prop- 
erty were consolidated and tried as one case. The jury returned a 
verdict for the full amount of the loss, which the court apportioned 
among the several defendants. Held, that the stipulation, together 
with the acquiescense of the parties in the procedure, and their failure 
to request the court to require separate verdicts, constituted a waiver 
of any error that might be urged against the rendition of a general 
verdict. 

(For other cases, see Trial, Cent. Dig. §§ 771-773; Dec. Dig. § 328.) 


§ 

2. INSURANCE—ACTION ON POLICY—ATTORNEY’S FEES— 
ALLOWANCE. 

Attorney’s fees in actions against insurance companies are, by statute 
(Gen. St. 1909, § 4263), allowed as part of the costs, and the court 
may hear evidence and allow the same after the return of the 
verdict. 

(For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 675.) 





Appeal from District Court, Riley County. 

Four actions consolidated by the Manhattan Wholesale Grocery Com- 
pany, one against the Westchester Fire Insurance Company, a corpo- 
ration, one against the Northwestern National Insurance Company, a 
corporation, one against the American Insurance Company, a corporation, 
and one against the Franklin Fire Insurance Company, a corporation. 
rom judgments for plaintiff, defendants appeal. Affirmed. 


Alvin R. Springer, of Manhattan, and Bruce Barnett, of Kansas City, 
Mo., for Appellants. 
Jno. I*. Hessin and Jno. C. Hessin, both of Manhattan, and F. L. 
Williams, of Clay Center, for Appellee. 
* Decision rendered, May 9, 1914, 140 Pac. Rep. 853. Syllabus by the 
Court. 
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SUN INS. OFFICE or Lonpon vs. MITCHELL. (No. 594.)* 


(Supreme Court of Alabama.) 


1. INSURANCE—AGENCY FOR INSURER—EVIDENCE. 

A certificate of the Secretary of State that a certain person was the duly 
appointed agent of the insurer, and which recited that it was issued 
in compliance with Code 1907, § 4561, and authorized “the said 
agent to transact the business of fire insurance for said company,” 





* Decision rendered, April 23, 1914. 65 South. Rep. 143. 
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was admissible in an action on a parol contract for insurance made by 
such agent, and prima facie established a general agency. 
(For other cases, see Insurance, Cent. Dig. § 101; Dec. Dig. § 76.) 


2. INSURANCE — AGENCY FOR INSURER — EXTENT OF 
POWERS. 

An agent authorized to solicit and receive applications for fire insurance, 
and, at his discretion, to countersign and issue policies intrusted to 
him for that purpose, must be regarded quoad hoc as the general 
agent of the company. 

(For other cases, see Insurance, Cent. Dig. §§ 180-182, 1849, 1850; Dec. 
Dig. § 129.) 


3. INSURANCE — AGENCY FOR INSURER — EXTENT OF 
POWERS. 

While a general insurance agent’s powers could be limited, and such 
limitations would be binding as between the company and himself, 
and as to all persons having notice thereof, they could not affect third 
persons relying upon his implied authority without notice of its limita- 
tions; his authority as to them being determined by the nature of the 
business, and being prima facie coextensive with its requirements. 

(For other cases, see Insurance, Cent. Dig. § 120; Dec. Dig. § 91.) 


4, INSURANCE — AGENCY FOR INSURER -- EXTENT OF 
POWERS. 

An agent duly authorized to bind his company by contracts for insurance 
may make valid contract by parol, or by a binding slip or memo- 
randum; and a general authority to solicit insurance, receive premiums, 
and deliver policies is sufficient to cover an executory contract to 
insure. . 

(For other cases, see Insurance, Cent. Dig. §§ 188-193; Dec. Dig. § 128.) 


5. INSURANCE — AGENCY FOR INSURER — EXTENT OF 
POWERS. 

A commission to one to act as agent for an insurance company within the 
limits of a certain city was to be liberally construed in favor of his 
authority to insure property in immediately outlying districts, in 
view of his being a general agent, and such jurisdiction being custom- 
ary. 

(For other cases, see Insurance, Cent. Dig. §§ 180-182, 1849, 1850; Dec. 
Dig. § 129.) 


6. INSURANCE — AGENCY FOR INSURER — EXTENT OF 
POWERS. 

A restriction upon the authority of a general insurance agent requiring 
him to personally examine property in outlying districts close to the 
city, and report thereon before issuing policies, was not available 
against an insured who had no notice thereof. 

(For other cases, see Insurance, Cent. Dig. §§ 180-182, 1849, 1850; Dec. 
Dig. § 129.) 


7. WITNESSES — CREDIBILITY — ADMISSIONS INCONSISTENT 
WITH TESTIMONY. 

There was no error in permitting cross-examination designed to show 

admissions made by the witness inconsistent with his general testi- 

mony, and other testimony on the same point; the jury being instructed 
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to consider such matters only upon the question of the witnesses’ 
credibility, though they might have prejudiced the main issue. 

(For other cases, see Witnesses, Cent. Dig. §§ 1228-1232; Dec. Dig. § 
387.) 


8. INSURANCE--ACTIONS—QUESTIONS F@R JURY. 

Whether the minds of the insurer’s agent and the insured met upon the 
terms of an oral contract for insurance held, under the evidence, for 
the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


9. INSURANCE—REQUISITES AND VALIDITY OF CONTRACT— 
ORAL CONTRACTS. 

It was not essential to the validity of an oral contract for insurance that 
the premium be paid in advance, in the absence of any stipulation 
therefor, and where the inference was that a policy would be issued, 
and that payment was not intended until then; as the insurer’s gen- 
eral agent had implied authority to thus waive present payment. 

(For other cases, see Insurance, Cent. Dig. §§ 75, 253-262; Dec. Dig. § 
141.) 


Appeal from City Court of Gadsden; John H. Disque, Judge. 
Assumpsit by W. J. F. Mitchell against the Sun Insurance Office of 
London. Judgment for plaintiff, and defendant appeals. Affirmed. 


Culli & Martin, of Gadsden, for Appellant. 
Goodhue & Brindley, of Gadsden, for Appellee. 


ooo — 


UNION MARINE, INS. CO. vs. CHARLIE’S TRANSFER 
CO. (No. 645.)* 


(Supreme Court of Alabama.) 





1. INSURANCE—AWARD—EFFECT. 
An award, made in arbitration of a loss covered by a fire policy, merges 


the right of action on the policy, and the insured is entitled to recover 
only on the award. 


(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. Dig. 
§ 574.) 

2. PLEADING—MISJOINDER—OBJECTIONS. 

Each count must stand and fall on the merits of its own averments; and, 
while there may be a misjoinder of actions, that objection goes to 


the complaint as a whole, and separate counts cannot be stricken on 
motion or demurrer. 


(For other cases, see Pleading, Cent. Dig. §§ 1147-1155; Dec. Dig. § 362.) 
3. ACTION—JOINDER OF ACTIONS. 


Under Code 1907, S$ 5328, 5329, providing that all actions on contracts 
may be joined, and that actions ex delicto may be joined with ac- 


* Decision rendered, April 16, 1914. 65 South. Rep. 78. 
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tions ex contractu arising out of the same transaction, the beneficiary 
of a fire policy, who has suffered a loss, may, in the same complaint, 
join actions on the policy with those on an award made in arbitra- 
tion, 

(lor other cases, see Agtion, Cent. Dig. §§ 450, 471, 490-510; Dec. Dig. § 
48.) 


4. INSURANCE—FIRE INSURANCE—AWARD—EFFECT. 

Upon an award in arbitration of a loss suffered under a fire policy, breach 
of stipulations relating to notice and proof of loss are waived, and a 
plea, to a count on the award, which set up failure to give notice and 
proof of loss, and that there was no waiver, is open to demurrer. 

(‘or other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. Dig. § 
574.) 


5. INSURANCE—FIRE INSURANCE—FIRE POLICY—ACTIONS. 

A policy which insured an automobile against destruction or damage by 
fire, against theft, and against perils of transportation is nevertheless 
a fire policy, and, in an action for damage by fire, should be declared 
on under the code form, being admissible under such complaint. 

(I‘or other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. § 629.) 


6. iINSURANCE—FIRE iINSURANCE—ACTIONS—EVIDENCE. 

In an action on a fire policy, where failure to give notice to submit 
proofs of loss was alleged, evidence that the insured had notified the 
insurer’s agent. and had made proof of loss upon a blank furnished 
by the agent, and that the insurer had sent an adjuster without ob- 
jection, is admissible. 

(lor other cases, see Insurance, Cent. Dig. §§ 1697, 1698, 1700-1706; Dec. 
Dig. § 662.) 





7. INSURANCE—FIRE INSURANCE—WAIVER. 

By entering into arbitration within the time allowed for proofs of loss 
according to the policy, an insurer waives all questions as to the fact 
and sufficiency of the proofs of loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1406, 1407, 1409; Dec. Dig. 
§ 561.) 

8 





8 APPEAL AND ERROK—REVIEW—HARMLESS ERROR. 

Where the insurer waived all questions as to the fact and sufficiency of 
the proofs of loss, secondary evidence by the insured as to the con- 
tents of the proofs of loss, if erroneously admitted, is harmless. 

(lor other cases, see Appeal and Error, Cent. Dig. §§ 1068, 1069, 4153- 
4157, 4166; Dec. Dig. § 1050.) 


9. INSURANCE—FIRE POLICIES—ACTION—AWAEFD. 

Where a fire policy provided that the award of the arbitrators and um- 
pire, or any two of them, should determine the amount of the loss, a 
written award, signed by only one arbitrator and the umpire, is ad- 
missible in evidence, where the other dissented, and, to express his 
dissent, refrised to sign. 

(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. Dig. 
§ 574.) 
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10. INSURANCE—FIRE POLICIES—ACTIONS—EVIDENCE. 

In an action for a loss covered by fire policy, where the pleas did not 
present the defense that title to the property was not in the insured, 
evidence to that effect is properly rejected. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
$ 645.) 


11. APPEAL AND ERROR—REVIEW—DISCRETION OF TRIAL 
COURT. 

The denial of leave to file 2 plea presenting a new defense, after the close 
of the evidence, will not be reviewed in the absence of a clear abuse 
of the discretion of the trial court. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3825-3831; Dec. 
Dig. § 959.) 


12. PLEADING—SUPPLEMENTAL PLEA—DISCRETION. 

Where the evidence showed that there was no merit in the proposed 
detense, it was no abuse of discretion for the trial court to deny 
defendant leave, after the close of the evidence, to. file a plea 
presenting the new defense. 

(For other cases, see Pleading, Cent. Dig. §§ 833, 835; Dec. Dig. § 276.) 


13. TRIAL—INSTRUCTIONS—ISSUES. 

Where plaintiff counted, not only on the fire policy, but on an award in 
arbitration of the loss covered by the policy, a charge on damages 
which ignored the award is properly refused. 

(For other cases, see Trial, Cent. Dig. §§ 613-623; Dec. Dig. § 253.) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action by the Charlie's Transfer Company against the Union Marine 
Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


‘ 


Counts 5 and 6 allege respectively the insurance of the automobile 
truck which was destroyed by fire, and that the policy contained an 
agreement that, in the event of disagreement as to the amount of loss or 
damage, the same should be ascertained by two competent and dis- 
interested appraisers, to be selected one each by the insurer and insured, 
and, on their failure to agree, that the two chosen should select a com- 
petent and disinterested umpire. The counts then set up the disagreement 
as to loss, the selection of the appraisers, the choice of an umpire, the 
award, and the notice of the award to defendant, and its failure to per- 
form the same. The other counts were on the insurance policy in code 
form. Following is charge 5, refused to defendant: “I charge you, 
gentlemen of the jury, if you believe the evidence in this case, the 
measure of plaintiff's recovery, if it is entitled to recover at all, is the 
reasonable cost of repairing the automobile truck mentioned in the com- 
plaint, or, if necessary, replacing the parts damaged or destroyed, in- 
cluding the charges incidental thereto.” 


John T. Glover, of Birmingham, for Appellant. 
Sterling A. Wood and Fred S. Ferguson, both of Birmingham, for 
Appellee. 
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BRICKEY vs. CONTINENTAL GIN CO. Er au. (No. 291.)* 


(Supreme Court of Arkansas.) 


1. EVIDENCE—SUBSEQUENT ORAL AGREEMENT. 

In an action upon notes given for the purchase price of a gin outfit, 
brought before the maturity of the notes under the terms of the con- 
tract of sale, which provided that the notes should become im- 
mediately due if the buyer failed to keep the outfit insured as he 
agreed, an answer, alleging that the written contract was varied by a 
subsequent oral contract, whereby the seller agreed to carry the in- 
surance on the outfit and therefore the action was prematurely 
brought, constitutes a defense, since a subsequent parol contract may 
be shown to modify a prior written one. 


(For other cases, see Evidence, Cent. Dig. §§ 2052-2065; Dec. Dig. § 445.) 


2. FRAUDS, STATUTE OF—PERFORMANCE WITHIN ONE 
YEAR—AGREEMENT TO INSURE. 

An oral contract by the seller of goods to carry insurance on the goods 
until the notes given by the buyer for the purchase price should ‘ 
mature, which was more than one year after the contract was made, 
was not void under the statute of frauds, since the agreement to 
take out the insurance was to be performed immediately, although 
the insurance itself was to continue for more than one year. 


(For other cases, see Frauds, Statute of, Cent. Dig. § 79; Dec. Dig. § 52.) 


Appeal from Circuit Court, Conway County; Hugh Basham, Judge. ‘ 
Action by the Continental Gin Company against Clarence Brickey & 
and others. Judgment dismissing defendant’s answer and _ counter- i 
claim, and defendants appeal. Reversed and remanded, with directions. i 


W. P. Strait, of Morrilton, and Mehaffy, Reid & Mehaffy, of Little 
Rock, for Appellants. 
J. F. Sellers, of Morrilton, for Appellee. 


* Decision rendered, April 27, 1914. 166 S. W. Rep. 744. 
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BLACK vs, FIDELITY-PHENIX FIRE INS. CO. 
(No. 5,369.)* ' 


(Court of Appeals of Georgia.) 


1. INSURANCE—ACTION ON POLICY—PLEADING. 

Where a policy insuring against loss of certain personal property by fire 
stipulates that the preperty is insured “while located and contained 
as described herein, and notselsewhere,” and states that it is contained 
in a described building, and the property is removed to a different 
place and is there burned, and it does not appear that any authorized 


* Decision rendered, April 30, 1914. 81 S. E. Rep. 584. Syllabus by 
the Court. 
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agent of the insurer consented to the removal, the insured is not 
entitled to recover on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 792, 793; Dec. Dig. § 327.) 
2. GENERAL DEMURRER. 
The court did not err in sustaining a general demurrer to the petition. 


Error from City Court of Blakely; R. H. Sheffield, Judge. 

Action by L. E. Black against the Fidelity-Phenix Fire Insurance 
Company. From a judgment sustaining a demurrer to the complaint, 
plaintiff brings error. Affirmed. 


Rambo & Wright, of Blakely, for Plaintiff in Error. 
A. H. Gray, of Blakely, for Defendant in Error. 


PALIN vs. INSURANCE CO. OF NORTH AMERICA. 
(No. 18,854.) * 


(Supreme Court of Kansas.) 


1. INSURANCE — REFORMATION OF POLICY — ADDITIONAL 
INSURANCE. 

The doctrine of the case of Pfiester vs. Ins. Co., 85 Kan. 97, 116 Pac. 245, 
applied in an action to reform a fire insurance policy to include per- 
mission to take out additional insurance according to oral negotiations 
between the plaintiff and the defendant’s agent, and to recover on the 
reformed policy. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


2. APPEAL AND ERROR—DEPARTURE—PREJUDICE. 


In taking the application the agent appended the false answer, “No,” to the 
question, “Is the land described mortgaged?” without the knowledge 
or authority of the plaintiff, and without propounding the question to 
him. The policy, as written, contained a condition against incum- 
brances. The petition pleaded broadly compliance with the terms of 
the policy. The answer pleaded the condition against incumbrances. 
The reply set up the facts stated. A motion to strike out the reply 
for departure was overruled. A trial on the merits followed, and 
the plaintiff recovered. Held, the defendant was not prejudiced in its 
substantial rights because of the departure. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4075-4088; Dec. 
Dig. § 1039.) 


3. INSURANCE—ADJUSTMENT OF LOSS—WAIVER. 

After the insured property burned, a special agent of the defendant pro- 
cured the plaintiff to sign an agreement to surrender the policy and 
to accept $100 in full settlement of his claim. The plaintiff did not 
surrender the policy, the defendant did not pay or offer to pay the 


* Decision rendered, May 9, 1914. 140 Pac. Rep. 886. Syllabus by the 
Court. 
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$100, and further negotiations for settlement followed which induced 
the plaintiff to believe that the defendant had abandoned the compro- 
mise agreement and to act accordingly. Held, sufficient to constitute 
a waiver of the agreement. 


(For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 576.) 


4. APPEAL AND ERROR—VARIANCE—PREJUDICE. 

A variance between the pleadings and the proof respecting waiver of the 
compromise agreement held not to be prejudicial. 

(For other cases, see Appeal and Error, Cent. Dig. $§ 4075-4088; Dec. 
Dig. § 1039.) 


Appeal from District Court, Jewell County. 
Suit by W. P. Palin against the Insurance Company of North America. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


R. W. Turner and Donald Stanley, both of Mankato, for Appellant. 
W. R. Mitchell, of Mankato, for Appellee. 


THE FAIR, Limirep, vs. AMERICAN UNION FIRE INS. 
CO. ger au. (No. 20,156.)* 


(Supreme Court of Louisiana.) 


Ee 


INSURANCE—SERVICE ON FOREIGN INSURANCE COMPANY— 
AGENCY OF SECRETARY OF STATE—DURATION. 

The mandate of the Secretary of State to represent foreign insurance 
companies in the state of Louisiana for the purpose of the service 
of citation or other lawful process continues in force so long as any 
policy, or other liability, remains outstanding against the corporation 
in this state. Act No. 105 of 1898. 


(For other cases, see Insurance, Cent. Dig. § 26; Dec. Dig. § 22.) 


Appeal from Civil District Court, Parish of Orleans; George H. 
Théard, Judge. 

Action by The Fair, Limited, against the American Union Fire In- 
surance Company and the Texas Fidelity & Bonding Company and 
another. [rom a judgment for plaintiff, the surety companies appeal. 
Affirmed. 


at, 


ears 


J. C. Hollingsworth, of New Orleans, for Appellants. 
Charles Rosen, of New Orleans, for Appellee. 


* Decision rendered, April £3, 1914. 64 South. Rep. 977. Syllabus by 
the Court. 
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FARREN vs. MAINE CENT. R. CO.* 


(Supreme Judicial Court of Maine.) 


1. INSURANCE -— RIGHT OF SUBROGATION — RAILROAD 
FIRES. 

Under Rev. St. c. 52, § 73, providing that, where property is injured by fire 
from a locomotive engine, the railroad company is responsible and 
has an insurable interest in the property and is entitled to the benefit 
of any insurance effected by the owner less the premium and expense 
of recovery, such insurance to be deducted from the damages, or, if 
not recovered, the policy to be assigned to the railroad company, it is 
absolutely responsible irrespective of negligence, and its right to the 
benefit of the insurance applies without regard to its negligence, and 
hence an insurer who has paid a loss occasioned by fire from a loco- 
motive is not subrogated to the owner’s rights against the railroad 
company, though the fire was due to the railroad company’s negli- 
gence. 

(lor other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. $ 606.) 


2. CONSTITUTIONAL LAW—JUDICIAL POWERS—WISDOM OR 
POLICY OF LEGISLATION. 

The soundness of the legislative view of public policy cannot be questioned 
in the courts. 

(For other cases, see Constitutional Law, Cent. Dig. §§ 129-132, 137; 
Dec. Dig. § 70.) 


Exceptions from Supreme Judicial Court, Washington County, at 
Law. 

Action by Elisha C. Farren against the Maine Central Railroad Com- 
pany. A demurrer to the declaration was overruled and defendant brings 
exceptions. Exceptions and demurrer sustained. 


Argued before Savage, C. J., and King and Hanson, JJ. 


Robert E Hall, of Dover, for Plaintiff. 
White & Carter, of Lewiston, for Defendant. 


* Decision rendered, May 13, 1914. 90 Atl. Rep. 497. 
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, GLOBE, RUTGERS FIRE INS. CO. ws. SAYLE. 
(No. 16,505.)* 
(Supreme Court of Mississippi.) 

1. INSURANCE — SERVICE OF PROCESS ON FOREIGN COR- 
PORATION—PROOF OF APPOINTMENT OF ATTORNEY IN 
FACT. 

The appointment of the Commissioner of Insurance as attorney in fact 
for a foreign insurance company for the service of process can be 





BEIT PEE 


* Decision rendered, May 25, 1914. 65 South. Rep. 125. 
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proved only by a certified copy of such appointment, as provided by 
Code 1906, § 2606. 


(For other cases, see Insurance, Cent. Dig. §§ 1573, 1574; Dec. Dig. § 627.) 


2. EVIDENCE-—JUDICIAL NOTICE—APPOINTMENT OF AGENT. 

The court cannot take judicial notice of the appointment of the Insur- 
ance Commissioner as an agent of a foreign insurance company for 
the service of process from the acceptance of such service by the 
Commissioner. 

(For other cases, see Evidence, Cent. Dig. §§ 26-28; Dec. Dig. § 22.) 


3. INSURANCE—DEFAULT—SUFFICIENCY OF RECORD. 

sefore a judgment by default can be rendered against a foreign insurance 
company, the record must show service upon the company or its at- 
torney in fact, and such service is not shown where there is nothing 
in the record to show that the company had ever appointed the In- 
surance Commissioner, upon whom the summons was served, as its 
attorney in fact for that purpose, as required by statute. 

(For other cases, see Insurance, Cent. Dig. §§ 1789, 1790, 1792-1794; Dec. 
Dig. § 672.) 


4. JUDGMENT—JUDGMENT BY DEFAULT—RECITALS. 

The recitals in a judgment by default that the court found that the de- 
fendant had been duly served will not support the judgment, where 
the record shows how the service was made, and that it was insuf- 
ficient. 


(For other cases, see Judgment, Cent. Dig. §§ 25-33, 157, 422; Dec. Dig. § 
17.) 


Appeal from Circuit Court, Tallahatchie County; N. A. Taylor, Judge. 

Action by John Sayle against the Globe Rutgers Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded. 


Hirsh, Dent & Laudau, of Vicksburg, for Appellant. 
Woods & Kuykendall, of Charleston, for Appellee. 


——— —@0@ --—— 


AMERICAN CENT. INS. CO. er ar. vs. DISTRICT COURT, 
RAMSEY COUNTY, SECOND JUDICIAL DIST* 


(Supreme Court of Minnesota.) 


1. INSURANCE—PROCEEDINGS TO APPRAISE LOSS—INCOM- 

PETENCY OF APPRAISERS—BURDEN OF PROOF. 
Where an insurance policy contains the provision as to appraising losses 
thereunder required by chapter 421, Laws of 1913 (Gen. St. 1913, 
§ 3318), and as appraisal is initiated pursuant thereto, if one party 
refuses to recognize the appraiser appointed by the other upon the 
ground that he is incompetent, the burden is upon such party to show 
that such appraiser is in fact incompetent. 


(For other cases, see Insurance, Cent. Dig. § 1426; Dec. Dig. § 570.) 


* Decision rendered, May 8, 1914. 147 N. W. Rep. 242. Syllabus by 
the Court. 
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2. INSURANCE—PROCEEDINGS TO APPRAISE LOSS—PRAC- 
TICE—COMPETENCY OF APPRAISERS. 

In proceedings to appraise losses, taken under the act of 1913 (Laws 1913, 
c. 421 [Gen. St. 1913. § 3318]), the parties are entitled to be heard 
and to present evidence as in common-law arbitrations, and the 
competency of the appraisers is to be determined by the rules applied 
in determining the competency of common-law arbitrators. 


(lor other cases, see Insurance, Cent. Dig. § 1426; Dec. Dig. § 570.) 


3. INSURANCE—PROCEEDINGS TO APPRAISE LOSSES—COM- 
PETENCY OF APPRAISERS. 

While it is desirable that appraisers be familiar with the matters and 
things which they are called upon to appraise, the mere fact that they 
are not experts in the line of business to which such matters pertain 
is not alone and in itself sufficient to sustain a charge of incom- 
petency. 

(For other cases, see Insurance, Cent. Dig. § 1426; Dec. Dig. § 570.) 


Certiorari by the American Central Insurance Company and others to 
review the action of the District Court, Ramsey County, Second Judicial 
District, in denying an application of insurers to appoint an umpire to act 
in making an appraisement of goods damaged by fire. Action of district 
court affirmed. 


Todd & Kerr, of St. Paul, for Petitioners. 
O’Brien, Young & Stone, of St. Paul, for Respondent. 


Oe 


STATE x rev. INTER-INSURANCE AUXILIARY CO. zs. 
REVELLE, Supr. or Ins. (No. 17,793.)* 


(Supreme Court of Missouri.) 


1, STATUTES—CLASS LEGISLATION—DISCRIMINATION. 

While the Legislature has power to regulate insurance contracts, whether 
entered into by individuals, associations, or corporations, it may not 
discriminate in making such regulations between individuals com- 
posing a class of natural persons engaged in the insurance business, or 
between the members of a class of corporate insurers. 

(For other cases, see Statutes, Cent. Dig. §§ 86-89; Dec. Dig. § 80.) 


2. INSURANCE—NATURE AND ELEMENTS OF CONTRACT. 

The essential elements of a contract of insurance are an agreement, oral 
or written, whereby for a legal consideration the promisor under- 
takes to indemnify the promisee if he shall suffer a specified loss. 


(For other cases, see Insurance, Cent. Dig. §§ 172, 178; Dec. Dig. § 124.) 


3. STATUTES—TITLES AND SUBJECTS OF ACTS. 
Const. art. 4, § 28, providing that no bill, except certain appropriation bills, 
shall contain more than one subject, which shall be clearly expressed 


* Decision rendered, April 2, 1914. Rehearing denied, April 13, 1914. 
165 S. W. Rep. 1084. 
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in its title, though mandatory, is liberally construed, and will not annul 
an act, all of whose provisions radiate from a single subject and are 
within its just scope and reasonable application, where the subject 
is pointed out by a title not designed to mislead the members of the 
Legislature or the people, but containing a fair forecast of the con- 
tents of the bill. 


(For other cases, see Statutes, Cent. Dig. §§ 136-139; Dec. Dig. § 109.) 


4. STATUTES—TITLES AND SUBJECTS OF ACTS—‘DEFINI- 
TION.” 

Laws 1911, p. 301, entitled “an act defining certain classes of indemnity 
contracts, prescribing regulations therefor, and fixing a license fee,” 
and providing that the making of contracts between individuals, firms, 
or corporations providing indemnity among each other from casualty 
or other contingency, or from fire loss or other damage, shall not 
constitute the business of insurance, and shall not be subject to the 
laws relating to insurance, and further providing for the filing of a 
declaration, stating certain facts, with the Superintendent of Insurance 
and for the procuring from the Superintendent of a certificate of 
authority to do business, violates Const. art. 4, § 28, requiring the 
subject of a bill to be expressed in its title, since it does not define 
indemnity contracts, a “definition” being a statement, in other words, 
of the meaning of certain terms or language, but merely exempts 
from the application of the insurance laws contracts which but for 
such statute would be within their provisions. 


(For other cases, see Statutes, Cent. Dig. §§ 152-154; Dec. Dig. § 116.) 
(For other definitions, see Words and Phrases, vol. 2, p. 1946.) 


5. STATUTES—SPECIAL LAWS—CONSTITUTIONAL REQUIRE- 
MENTS. 

Laws 1911, p. 301, providing that the making of contracts between indi- 
viduals, firms, or corporations providing indemnity among each other 
from casualty or other contingency, or fire loss or other damage, 
shall not constitute the business of insurance and shall not be sub- 
ject to the laws relating to insurance, violates Const. art. 4, § 53, pro- 
hibiting special laws on various subjects, paragraph 33 of which pro- 
vides that the General Assembly shall not indirectly enact such a 
special law by the partial repeal of a general law, since the act is a 
special law, the benefits of which are restricted to associations made 
up of individuals, firms, or corporations, making the forms of insur- 
ance contracts therein described. 

(For other cases, see Statutes, Cent. Dig. § 77; Dec. Dig. § 75.) 


Lamm, C. J., and Brown and Woodson, JJ., dissenting in part. 


William J. Jones, of St. Louis, for Relator. 
John T. Barker, Atty-Gen., and Ernest A. Green, Asst. Atty-Gen., for 
Respondent. 
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GUY IL. WALLACE & CO. vs. FERGUSON, Stare Insur- 


ANCE COMMISSIONER.* 


(Supreme Court of Oregon.) 


INSURANCE — REGULATION OF AGENTS — ISSUANCE OF 
LICENSE. 

Under Laws 1911, pp. 376, 377, §§ 1-4, providing that the making of con- 
tracts between individuals, firms, or corporations, providing indem- 
nity among each other from fire loss or other damage to their own 
property, shall constitute the business of insurance, but shall not be 
subject to the laws relating to insurance corporations or associations 
except as provided in the act, and authorizing the issuance to agents 
for such parties of a license on the payment of a fee, and compliance 
with other requirements of the act, the Insurance Commissioner has 
no power to prescribe additional requirements, and agents who have 
complied with the statutory requirements are entitled to the license. 


(For other cases, see Insurance, Cent. Dig. § 11; Dec. Dig. § 12.) 


In bane. Original petition by Guy L. Wallace & Co. for writ of 
mandamus to J. W. Ferguson, Insurance Commissioner of the state of 
Oregon. Writ allowed. 


This proceeding is based upon an original writ of mandamus ema- 
nating from this court, directing the defendant, as the Insurance Com- 
missioner of the state, to issue to the plaintiff the certificate of authority 
described in section 4 of chapter 222 of the General Laws of 1911, or to 
show cause why he has not done so. The writ alleges in terms a com- 
pliance by the petitioner with the provisions of that statute and the re- 
fusal of the officer to furnish the certificate. In substance, the return to 
the writ admits the declarations thereof, and states that the Commissioner 
is invested with large discretion in all matters pertaining to insurance, in 
pursuance of which he has prescribed certain conditions and regulations 
respecting applications for the certificate in question with which the 
plaintiff has not complied, and assigns this as a reason for not issuing 
the evidence of authority desired. A reply was filed, and the cause has 
been argued on the question of whether or not the commissioner has au- 
thority to promulgate the stated conditions precedent to the issuance of 
the certificate. 


Maurice W. Seitz, of Portland, and John A. Carson, of Salem (Seitz 
& Clark, of Portland, and Carson & Brown, of Salem, on the brief), for 
Plaintiff. 

A..M. Crawford, Atty.-Gen. (James W. Crawford, Asst. Atty.-Gen., 
on the brief), for Defendant. 


* Decision rendered, April 14, 1914. 140 Pac. Rep. 742. 
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POWELL vs. CONTINENTAL INS. CO. oF Crtry oF NEw 
York. (No. 8,836.) * 


(Supreme Court of South Carolina.) 


1, APPEAL AND ERROR—PLEADING—DISCRETION OF TRIAL 
COURT. 

Under Code Civ. Proc. 1912, § 203, providing that, where an answer con- 
tains new matter constituting a defense by way of avoidance, the 
court may, in its discretion, on defendant’s motion, require a reply 
thereto, the matter of requiring a reply is within the trial court’s dis- 
cretion, which will not be interfered with, in the absence of prejudicial 
abuse. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3825, 3832-3834; 
Dec. Dig. § 960; Pleading, Cent. Dig. §§ 321, 323; Dec. Dig. § 165.) 


2. INSURANCE—WAIVER OF CONDITIONS—AUTHORITY OF 
AGENT—KNOWLEDGE. 

An agent with general authority, who is authorized to make contracts of 
insurance without consulting the company, may waive any con- 
ditions of the policy, and his knowledge of material facts is the 
knowledge of the company. 

(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965, 968-997 ; 
Dec. Dig. §§ 375, 378.) 


3. INSURANCE--FIRE INSURANCE—WAIVER OF CONDITIONS 
—EVIDENCE. 

The insurance company upon learning that insured had violated the terms 
of his policy by removing the property from the place in which it 
was insured, should have offered to return the premium and cancel the 
policy, and its failure to do so is evidence tending to show a waiver 
of that condition. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


4, INSURANCE—FIRE INSURANCE—AUTHORITY OF AGENT. 

Knowledge of the fire insurance agent within the scope of his agency that 
an insured had removed the insured property, contrary to the terms 
of the policy, was imputable to the principal. 

(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


Appeal from Common Pleas Circuit Court of Saluda County; H. F. 
Rice, Judge. 

Action by J. R. Powell against the Continental Insurance Company of 
the city of New York. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


Clarkson & Clarkson, of Columbia, and B. W. Crouch, of Saluda, for 
Appellant. 


Thurmond & Ramage, of Saluda, for Respondent. 
* Decision rendered, April 29, 1914. 81 S. E. Rep. 654. 
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GLENS FALLS INS. CO. vs. WALKER. (No. 7,824.)* 
(Court of Civil Appeals of Texas. Ft. Worth.) 


1. INSURANCE—FIRE INSURANCE—WAIVER—MISTAKE. 


Although a fire policy on mortgaged property provided for an extension 
of time for the benefit of the mortgagee in case of cancellation, the 
insurer’s agent in good faith represented that the institution of 
foreclosure proceedings had avoided the policy according to a stipu- 
lation which he stated was in the policy, and in reliance upon that 
representation the mortgagee consented to a cancellation. Held that, 
the mistake being one of fact, the cancellation was ineffective. 


(For other cases, see Insurance, Cent. Dig. § 505; Dec. Dig. § 233.) 


2. INSURANCE —FIRE POLICY—WAIVER. 

Where a fire policy provided for an extension of time for the benefit of 
the mortgagee in case of cancellation, the mortgagee may waive that 
provision for his benefit. 

(For other cases, see Insurance, Cent. Dig. §§ 498, 499; Dec. Dig. § 228.) 


Appeal from District Court, Tarrant County; R. H. Buck, Judge. 

Action by Herbert G. Walker against the Glens Falls Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed 
and remanded. 


Crane & Crane, of Dallas, for Appellant. 
Charles Kasseil, of Ft. Worth, for Appellee. 


* Decision rendered, Jan. 31, 1914. On rehearing, March 14, 1914. 
166 S. W. Rep. 122. 





FIRE ASS’N OF PHILADELPHIA vs. STRAYHORN.* 


(Court of Civil Appeals of Texas. Amarillo.) 


1, APPEAL AND ERROR — PRESUMPTIONS — EXTENSION OF 
TIME FOR FILING BILL OF EXCEPTIONS—EXISTENCE OF 
GOOD CAUSE. 

Where the, trial court, authorized on good cause shown to extend the time 
for the filing of bills of exception, extended the time, the court on 
appeal, in the absence of a contrary showing, will presume that good 
cause was shown, and bills of exception, filed within the time as ex- 
tended, must be considered. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3795-3803; Dec. 
Dig. § 938.) 


* Decision rendered, March 21, 1914. Rehearing denied, April 18, 1914. 
165 S. W. Rep. 901. 
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2. PLEADING— SUPPLEMENTAL PETITION—NEW CAUSE 
OF ACTION. 


Where insured, in a fire policy, sought a recovery only for the destruction 
of a concrete building covered by the policy, and made no claim for 
injury by fire to an iron building, and insured sought to avoid liability 
by reason of additional insurance on the iron building, a supplemental 
petition, alleging that the policy was intended not to cover the iron 
building, and that, if it did cover it, it was a fraud, did not set up a 
new cause of action, but was an answer which, if supported by evi- 
dence, prevented insurer from defeating a recovery by setting up a 
contract which was never made, or, if made, was fraudulent. 

(For other cases, see Pleading, Cent. Dig. §§ 836-841; Dec. Dig. § 279.) 


3. INSURANCE — FIRE INSURANCE — EVIDENCE — IN- 
STRUCTIONS. 

Where, in an action on a fire policy covering a concrete building, insured’s 
evidence showed that the standing walls could not be utilized for re- 
construction, and insurer showed that certain portions could be used, 
but did not show what it would cost to put them in a condition on 
which to place a building, or the value of the walls, or the extent 
of the depreciation in the building, a charge that a building is not a 
total loss so long as its identity is left, and so long as the remnant 
may be reasonably adapted for use on which to restore the building, 
but a building is a total loss unless the remnant is of that substantial 
character that, if the same was restored or repaired, it would be 
considered the old structure and not a new building, was sufficiently 
favorable to insurer in defining total loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. § 
669.) 


4. INSURANCE—FIRE INSURANCE—LIABILITY—INTEREST. 

Where an insured building is destroyed, the amount of the policy is due 
when the loss occurred, and it will bear interest from that date, though 
the policy provides that any sum for which insurer may be liable will 
not be due until sixty days after proof of loss. 

(For other cases, see Insurance, Cent. Dig. § 1494; Dec. Dig. § 598.) 


Appeal from District Court, Scurry County; Jno. B. Thomas, Judge. 
Action by Joe Strayhorn against the Fire Association of Philadelphia. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Crane & Crane, of Dallas, for Appellant. 
Beall & Beall, of Sweetwater, and Perkins & Perkins, of Snyder, for 
Appellee. 
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RALSTON er au. vs. ROYAL INS. CO., Lro., of LiverPoo.. 
(No. 11,705.)* 


(Supreme Court of Washington.) 


1, INSURANCE—CANCELLATION—NOTICE—SIGNATURE. 


The notice of cancellation of an insurance policy, though signed only in 
the name of the insurance company’s agents, in the same manner that 


* Decision rendered, May 8, 1914. 140 Pac. Rep. 552. 
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the policy was signed, is sufficient; the letter accompanying it advising 
insured the company was demanding the cancellation. 


(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


2. INSURANCE—CANCELLATION—NOTICE—EFFECT. 

The notice of the insurer to insured, stating that if the premium is not paid 
by a certain hour, the policy “will stand canceled for nonpayment of 
premiums without further notice,” is a notice of cancellation, and not 
a mere expression of intention to cancel at a future time. 


(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


3. INSURANCE —CANCELLATION—NOTICE—TIME OF NOTICE. 


Though an insurance policy provides that it may be canceled on five 
days’ notice, a notice naming an hour, within five days after receipt 
of it, when, if premium is not paid, the policy will stand canceled, is 
not void, but becomes effective five days after its receipt. 

(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


4. INSURANCE—CANCELLATION. 

Insured being notified that if the premium is not paid by a certain time 
the policy will stand canceled without further notice, and payment 
not being made, and the manager of the insurer’s agent directing the 
policy to be canceled on the books of the company, there is a can- 
cellation in fact. 


(For other cases, see Insurance, Cent. Dig. § 504; Dec. Dig. § 232.) 


Department 1. Appeal from Superior Court, King County; Boyd J. 
Tallman, Judge. 

Action by Bowman Ralston and another against the Royal Insurance 
Company, Ltd., of Liverpool. Judgment for defendant, and plaintiffs 
appeal. Affirmed. 


Arctander & Jacobsen, of Seattle, for Appellants. 
Granger & Clarke, of Seattle, for Respondent. 


STATE Ex rEL. LEACH vs. FISHBACK, Stare Ins. Com’r. 
(No. 11,746.)* 
(Supreme Court of Washington.) 


1, INSURANCE — CONTROL AND REGULATION — FOREIGN 
COMPANIES—DEPOSIT OF SECURITIES. 

The Insurance Code (3 Rem. & Bal. Code, § 6059—22) provides that an 
alien insurance company shall not be permitted to do business in the 
state unless it shall have securities to the amount of $200,000 on deposit 
with insurance departments in the United States. Section 6059—24, 
pars. 1, 2, provide that a foreign insurance company shall deposit 
securities to the amount that the state, where it was incorporated, re- 
quires; paragraph 3 provides that a domestic company shall deposit 


* Decision rendered, April 27, 1914. 140 Pac. Rep. 387. 
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$50,000 in securities before receiving its certificate, and the balance, to 
the amount of the requisite minimum capital, within one year; and 
paragraph 4 provides that every insurance company required to have a 
cash capital shall keep on deposit securities equal to the required 
minimum cash capital. Held that the plain intent of the act was to 
require a foreign insurance company to keep not less than $200,000 in 
securities on deposit with the insurance department of this state or 
the state where it was incorporated, and the fact that such a company 


was not required to make any deposits by the laws of the state where : 
incorporated, did not relieve it from making the deposit required by 5 
subdivision 22. es 


(For other cases, see Insurance, Cent. Dig. § 23; Dec. Dig. § 21.) 


2. INSURANCE — CONTROL AND REGULATION — FOREIGN 
COMPANIES — DEPOSIT OF SECURITIES. 

There is no such conflict between the Insurance Code (3 Rem. & Bal. 
Code. § 6059—24) paragraph 4 and paragraphs 1 and 2, as to require an 
investigation of the history of the act to determine whether paragraph 
4 ought not be disregarded as in conflict with paragraphs 1 and 2. 

(For other cases, see Insurance, Cent. Dig. § 23; Dec. Dig. § 21.) 


3. INSURANCE — CONTROL AND REGULATION — FOREIGN 
COMPANIES—DEPOSIT OF SECURITIES. 

It cannot be considered that the Legislature, in enacting the Insurance 
Code (3 Rem. & Bal. Code, § 6059—24) intended to allow a foreign , 
insurance company to do business in the state without depositing ‘ 
securities, as required of domestic companies, though such deposits 
be not required by the laws of the state where it was incorporated, 
as that would directly violate Const. art. 12, § 7, providing that foreign 
corporations shall not be allowed to do business within the state on 
more favorable terms than domestic corporations. 


(For other cases, see Insurance, Cent. Dig. § 23; Dec. Dig. § 21.) 


oF RR 


4. INSURANCE — CONTROL AND REGULATION — FOREIGN 
COM PANIES—DEPOSIT OF SECURITIES. 

The Insurance Commissioner’s construction of the Insurance Code (3 
Rem. & Bal. Code, § 6059—24), as permitting foreign insurance com- 
panies to do business in the state without depositing securities, will not 
be adopted by the court, in face of the manifest intention of the 
Legislature to require such deposits. 


{For other cases, see Insurance, Cent. Dig. § 23; Dec. Dig. § 21.) 


5. STATUTES—CONSTRUCTION—CUSTOM AND USAGE. 

Where a construction has been placed upon a statute by a department of 
the government, and property interests have been acquired by long 
usage, such construction should be adopted by the court, but the rule 
is not applicable, where the statute is clear and free from doubt as 
to its meaning. 


(For other cases, see Statutes, Cent. Dig. §§ 296, 297; Dec. Dig. § 219.) 


6. CONSTITUTIONAL LAW — INSURANCE — DUE PROCESS — 
CONTROL AND REGULATION — FOREIGN COMPANIES — 
DEPOSIT OF SECURITIES. 

The construction of the Insurance Code (3 Rem, & Bal. Code, §§ 6059—22, 
6059—24), as requiring foreign insurance companies to keep at least 
$200,000 in securities on deposit as therein provided, though the laws 

of the state of their incorporation do not require deposits, is not in 
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conflict with the fourteenth amendment of the Federal Constitution, 
nor with the state constitution. 

(For other cases, see Constitutional Law, Cent. Dig. §§ 825-838, 840-846; 
Dec. Dig. § 296; Insurance, Cent. Dig. § 23; Dec. Dig. § 21.) 


Department 2. Mandamus by the state, on the relation of Walter C. 
Leach, against H. O. Fishback, to compel respondent, as Insurance Com- 
missioner of the state, to issue a license to the Northwestern Fire & 
Marine Insurance Company. Peremptory writ denied. 


Geo. D. Emery, of Seattle, for Relator. 
W. V. Tanner and L. L. Thompson, both of Olympia, for Respondent. 
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ACCIDENT AND HEALTH. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA 
vs. 


YOUNG (No. 3,986.)* 


1. INSURANCE — FRATERNAL INSURANCE — AUTHORITY OF 
LOCAL OFFICERS. 

The secretary-treasurer of a local council of a fraternal insurance order 
has no authority to waive the constitution and by-laws of the order 
stipulating for payment to a beneficiary a specified sum on the 
death of a member in good standing, but that members shall be 
deemed in good standing so long only as they pay dues and assess- 
ments as they become due, and that any member failing to pay them at 
maturity shall, by virtue thereof, forfeit his good standing, and a 
practice hetween the local officer and a member thereof for the pay- 
ment of dues and assessments after maturity is not binding on the 
order unless authorized or ratified. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


2. APPEAL AND ERROR—QUESTIONS REVIEWABLE—EXCEP- 
TIONS. 

Where, in an action against a fraternal insurance order, defended on 
the ground that the member was not in good standing at his death, the 
court over the objection of the order admitted evidence of a custom 
between an officer of a local council of the order and the member, for 
payment of dues and assessments after maturity, and defendant ex- 
cepted before the jury retired to a charge that there had been testi- 
mony as to the custom, and that such testimony was withdrawn except 
as to the question of payment, on the ground that it failed to specify 
with sufficient particularity the evidence intended to be withdrawn, 
and the portion of the charge was assigned as error, the ruling on the 
evidence was reviewable, though not assigned as error. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3074-3083; Dec. 
Dig. § 750.) 


3. APPEAL AND ERROR—REVIEW—ADMISSION OF EVIDENCE 
—CURING OF ERROR BY INSTRUCTIONS. 

In an action against a fraternal insurance order, defended on the ground 
that the member was not at his death in good standing, because of 
his failure to pay dues and assessments at maturity, the error in ad- 
mitting evidence of the custom, between the secretary of the local 
council and the member, permitting the payment of dues and assess- 
ments after maturity, was not cured by an instruction withdrawing 
the testimony as to custom, except as to the question of payment, 
since all the evidence as to custom related to the issue of payment. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4178-4184; Dec. 
Dig. § 1053.) 


* Decision rendered, March 2, 1914. 212 Fed. Rep. 132. 
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In Error to the District Court of the United States for the Southern 
District of lowa; Smith McPherson, Judge. 

Action by May Baker Young against the order of United Commercial 
Travelers of America. There was a judgment for plaintiff, and defendant 
brings error. Reversed, and new trial granted. 


Before Sanborn and Carland, C. JJ., and Riner, D. J. 


Lowry F. Sater, of Columbus, Ohio (James J. Smith, of Ottumwa, 
Iowa, and Vorys, Sater, Seymour & Pease, of Columbus, Ohio, on the 
brief), for Plaintiff in Error. 

R. L. Parrish, of Des Moines, lowa (Gilmore & Moon, of Ottumwa, 
lowa, and A. L. Hager, of Des Moines, Iowa, on the brief), for Defendant 


in Error. 
CaRLAND, C. J. 

This action was brought by May Baker Young, as plaintiff, 
against the Order of United Commercial ‘Travelers of America, 
as defendant, to recover as beneficiary the sum claimed to be due 
her upon the death of her husband, Lew H. Young, a member of 
the order. Section 5 of article 6 of the constitution and by-laws 
of the defendant provides :— 


“If any member of the order (other than a social member) 
who has paid, when due, all fees, fines, costs, dues and assessments 
charged or levied against him, shall sustain, during the continu- 
ance of his membership, and while in good standing, bodily in- 
jury effected through external, violent and accidental means, 
which alone and independent of all other causes shall occasion 
death immediately or within six months from the happening there- 
of, the Order of United Commercial Travelers of America, within 
ninety days of receipt of satisfactory proof of said accidental 
death, shall pay to the person or persons entitled thereto the sum 
of five thousand ($5,000.00) dollars, and shall also pay to the 
person or persons entitled thereto, as aforesaid, thirteen hundred 
($1,300.00) dollars in weekly installments of twenty-five ($25.00) 
dollars each, the first of such weekly installments to be paid within 
ninety days from the receipt of such proof of death.” 


Section 4 of article 4 of the constitution of defendant provides: 


“All members of the order shall be considered in good standing 
so long only as they pay, when and as the same become due and 
payable, all fees, fines, costs, dues and assessments charged or lev- 
ied against them, and support the principles of the order, and 
faithfully observe its constitution, by-laws, rules and edicts ap- 
proved by the Supreme Executive Committee or the Supreme 
Council, as such constitution, by-laws, rules and edicts now exist, 
or as they may hereafter be added to, revised, altered or amended.” 

Section 7 of article 4 provides :— 

“Any member who fails to pay the fees, fines, costs, dues or any 
assessment charged or levied against him, when and as same 
become due and payable, shall immediately on the happening of 
such default and by virtue thereof forfeit his good standing in 
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the order, and he and every person or persons claiming under him 
and by virtue of his membership shall likewise, at the time such 
default occurs and by virtue thereof, forfeit all right to indemnity 
and benefits of whatsoever character; while he thus continues in 
bad standing, the sending to him of notice of any assessment or 
the making of demand on him for any fees, fines, costs, dues or 
assessments shall not constitute or be a waiver of such forfeiture.” 


As a defense the defendant pleaded as follows :— 


“The defendant further alleges that the said Lew H. Young, 
at the time of his death, had failed to pay assessment No. 105, 
which became due and payable on the 24th day of April, 1911, 
and that by reason of said default, and by virtue thereof, he for- 
feited his good standing in the defendant order, and continued to 
be in default up to and including the 10th day of May, A. D. 1911, 
the date of his death, and that by reason of his negligence, re- 
fusal, and failure to pay said assessment on or before the 24th 
day of April, 1911, and within the time as provided for by the 
provisions of the constitution and by-laws of the defendant order, 
the said Lew H. Young forfeited any and all rights to indemnity, 
or death benefits, to which he, the plaintiff, or any other person 
or persons, might claim under and by reason of his membership 
in said defendant order.” 

Qn the trial of the action the defendant called as a witness, C. 
C. Porter, secretary-treasurer of Ottumwa Council No. 169, who 
testified on direct examination that Lew H. Young, at the time of 
his death on May 10, 1911, had not paid assessment No. 105, due 
April 24, 1911, nor his quarterly dues which were due and 
payable April 1, 1911. On cross-examination counsel for the 
plaintiff, for the purpose of showing that there was a practice or 
custom prevailing with reference to the payment of dues and as- 
sessments by some members of Ottumwa Council No. 169, among 
whom was Lew H. Young, which permitted those members to 
pay their dues or assessments at any time prior to the date that 
the secretary-treasurer was obliged to report the same to the 
Supreme Council, propounded the following questions to the 
witness :—- 

“(). Didn’t you frequently, when he failed to pay his dues, didn’t 
you pay them yourself ? 

“Mr. Sater: I object to that as incompetent, irrelevant, and 
immaterial. 

“The Court: He may answer. 

“A. Occasionally. Q. Occasionally paid them yourself? A. Yes, 
sir. Q. Didn’t you have an understanding with Mr. Young that he 
would not be obliged to pay his dues until the time you had to pay 
them to the company? A. No, sir. Q. Do you remember conversa- 
tion I had with you, Mr. Moon and I had with you? Along last 
summer in this city? A. Perhaps. Q. Didn’t you at that time 
say to me and Mr. Moon that there were fifteen or twenty of 
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these members that you were carrying along in this way? A. 
Perhaps. Q. Didn’t you say you were interested in carrying them 
along? A. ‘| ’erhaps. Q. Didn’t you say to us that time that if Lew 
Young had been living when you sent in your money you would 
have sent in the money and reported him in good standing? 

“Mr. Sater: We object to that as not binding upon the com- 
pany. (No ruling). 

‘A. Perhaps. Q. Isn't it true. A. It may be true. If you and 
Judge Moon would say that I said so, then I would confirm that I 
said so. Q. Isn’t it true that you paid these dues whether you 
paid them in or not? 

“Mr. Sater: I would like to make one general objection here, 
your Honor, as incompetent and immaterial, and anything done by 
this witness was not binding upon defendant. 

“The Court: Objection overruled and defendant excepts. 

“Q. You are acquainted with Mrs. Young? A. Yes, sir. Q. 
She frequently called you upon the phone regarding Mr. Young’s 
dues? A. Never, to my knowledge. Q. When Mr. Young’s dues 
would become due and they were not paid, would she not call 
you up on the phone, and you said, ‘That is all right until I have 
to send off the money?’ A. Never, to my best knowledge and 
belief.” 


[1] It was clearly error to permit the witness to be interrogated 
as to the custom and practice existing in regard to the collection of 
dues from Lew H. Young, as Porter had no authority whatever 
to waive the provisions of the constitution and by-laws of the 
order, and it was not claimed or shown that the order had ever au- 
thorized or ratified any such ae ——— Assurance Co. 
vs. Grandview Bldg. Assoc., 183 U. S. 308, 22 Sup. Ct. 133, 46 
L.. Ed. 213; Modern Woodmen of tua vs. Tevis, 117 Fed. 
369, 54 C. C. A. 293; Supreme Council of Royal Arcanum vs. 
Taylor, 121 Fed. 66, 57 C. C. A. 406; Scottish Union & Nat. Ins. 
Co. vs. Encampment Smelting Co., 166 Fed. 231, 92 C. C. A. 139; 
New York Life Ins. Co. vs. Slocum, 177 Fed. 842, 101 C. C. A. 
56; Locomotive Engineers’ Mut. Life & Acc. Ins. Assoc. vs. 
Thomas, 206 Fed. a 124 C. C. A. 291; Slocum vs. New York 
Life Ins. Co., 228 U. S. 374, 33 Sup. Ct. 523, 57 L. Ed. 879. 

The ruling of the Babi in overruling the “objection of counsel, 
however, is not assigned as error. ‘This omission undoubtedly 
was caused by the fact that when the court came to charge the 
jury, it used the following language :— 

“There has been a good deal of testimony in this case with 
reference to the habit or custom at Ottumwa between Mr. Young 
and the witness Porter who was secretary of the local organization. 
That testimony is withdrawn from your consideration except as 
to one phase; as to the question of payment.” 


[2, 3] Laying aside the question as to whether the court could 
have cured the error committed in the admission of evidence as 
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to a custom and practice between the witness and Lew H. Young, 
by merely saying to the jury that it was withdrawn, we think that 
the language of the court wholly failed to accomplish the pur- 
pose that the court had in view. The court withdrew from the 
consideration of the jury the testimony with reference to the habit 
or custom at Ottumwa between Mr. Young and the witness Por- 
ter, except on the question of payment. All of the evidence as to 
the habit or custom between Lew H. Young and the witness Por- 
ter was on the question of payment. So far as the jury were con- 
cerned nothing was withdrawn, and the jury may have found that 
by the custom and practice existing between the witness and Lew 
H. Young, the payment of assessment and dues at the time they 
were required to be paid by the constitution and by-laws of the 
order, was not necessary. Counsel for the defendant, before the 
retirement of the jury, excepted to the language above set forth, 
on the ground that it failed to specify with sufficient particularity 
the evidence intended to be withdrawn, and this portion of the 
charge of the court is assigned as error. So we think that the 
court’s attention, both at the time the evidence was admitted and 
at the time the charge was given to the jury, was sharply called 
to the contention of counsel for the defendant in regard to this 
character of evidence. We, therefore, are of the opinion that the 
error committed by the court in the admission of evidence as to 
the custom existing between Lew H. Young and Secretary Porter 
was not cured by what the court said to the jury, and that in 
the case at bar the error was very prejudicial for the reason that 
the record presents a very serious question as to whether the as- 
sessment due April 24, 1911, or the quarterly dues which became 
due and payable April 1, 1911, were ever paid; and the evidence 
in regard to the custom might have been all that saved the case 
for the plaintiff. We do not, however, express any opinion as to 
whether the evidence as to payment did or did not require the case 
to be submitted to the jury. There was nothing stated by the 
court to the jury upon the question of waiver, for the reason, un- 
doubtedly, that the trial court thought the evidence on that ques- 
tion was withdrawn. So the jury was not instructed upon the 
subject of waiver, and under the charge of the court the jury 
might well consider all the evidence that was admitted upon the 
question of payment. 

For the error in admitting the evidence as to the custom and 
practice in regard to the payment of dues and assessments ex- 
isting between Secretary Porter and Lew H. Young, the judgment 
below must be reversed and the case remanded with instructions 
to grant a new trial; and it is so ordered. 
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TRAVELERS’ PROTECTIVE ASS’N OF AMERICA vs. 
FAWCETT. (No. 8,256.)* 


(Appellate Court of Indiana. Division No. 2.) 


1. PLEADING—EXHIBITS—REFERENCE IN ONE PARAGRAPH 
TO EXHIBITS FILED WITH ANOTHER PARAGRAPH. 

Where exhibits filed with one paragraph of the complaint were made a 
part of another paragraph by reference, the dismissal of the former 
paragraph did not take the exhibits out of the case, but they must be 
considered as a part of the latter paragraph in determining its suffi- 
ciency on demurrer. 

(For other cases, see Pleading, Cent. Dig. § 1145; Dec. Dig. § 366.) 


2. INSURANCE—ACCIDENT INSURANCE—BENEFIT CERTIFI- 
CATE—CONSTRUCTION. 

A provision in a benefit certificate, stipulating for the payment of an in- 
demnity in case of accidental injury and a payment of a specified sum 
on the death of insured by accidental means, that an injury received by 
a member in an attempt to rob him is an accident, and insurer shall 
be liable for weekly indemnity only, not exceeding ten consecutive 
weeks, as in the case of an accidental injury received in any other 
manner, applies to injuries not proving immediately fatal, but does 
not apply where the injury inflicted in an attempt to rob proves in- 
stantly fatal. 

(For other cases, see Insurance, Cent. Dig. § 1145; Dec. Dig. § 438.) 


3. INSURANCE—ACCIDENT INSURANCE—“‘ACCIDENT’”—CON- 
TRACTS—CONSTRUCTION. 

The word “accident” in a benefit certificate, stipulating for payment of 
indemnity in case of accidental injury, and for the payment of a 
specified sum on the death of insured by accidental means, means an 
event which takes place without expectation or foresight, and, when 
one is murdered without fault, his death is an accident. 

(lor other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 

(I’or other definitions, see Words and Phrases, vol. 1, pp. 62-70; vol 8, p. 


7560.) 


4. INSURANCE — ACCIDENT INSURANCE — ACTIONS — COM- 
PLAINT—SUFFICIENCY. 

A complaint, in an action on a benefit certificate stipulating for weekly 
indemnity for accidental injury and for the payment of a specified 
sum on the death of insured by accidental means, which alleges that 
insured was shot and instantly and accidentally killed by a third person, 
and that insured was assassinated by the third person, who was at- 
tempting to rob a bank of which insured was cashier, shows, as 
against a demurrer, that the death of insured resulted from accidental 
means within the certificate. 

(For other cases, see Insurance, Cent. Dig. §§ 1599-1602; Dec. Dig. § 
635.) 

5. APPEAL AND ERROR — HARMLESS ERROR — ERRONEOUS 
RULINGS ON PLEADING. 

Any error in sustaining a demurrer to a paragraph of an answer is not 
prejudicial, where all the evidence admissible under the paragraph, 


* Decision rendered, April 22, 1914. 104 N. E. Rep. 991. 








80 Insurance Law Journal, Vol. 44. [ July, 1914. 


if remaining in the answer, was admitted without objection and con- 
sidered by the court in disposing of the case. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4089-4105; Dec. Dig. 
§ 1040.) 


6. TRIAL—FINDINGS. 

A finding in an action on a benefit certificate stipulating for the payment 
of a specified:sum on the death of insured by accidental means, that 
while insured, a cashier of a bank, stood in the bank with other officers, 
a third person, attempting to rob the bank, began shooting his pistols 
indiscriminately, and, without aiming at, or intending to do so, ac- 
cidentally and unintentionally shot and instantly killed insured is a 
finding of fact that the third person accidentally and unintentionally 
shot and killed insured, and is not a conclusion of law, for intention, 
when material, is a question of fact. 

(For other cases, see Trial, Cent. Dig. §§ 871-874; Dec. Dig. § 365.) 


7. INSURANCE--ACCIDENT INSURANCE—INFLICTION OF IN- 
JURY BY THIRD PERSON—INTENT. 

Where the issue is whether an injury to insured in an accident policy was 
intentionally inflicted by a third person, the intention of the third 
person is alone controlling and the fact that the injury may have been 
wholly unexpected and unforeseen by insured is immaterial. 


(For other cases, see Insurance, Cent. Dig. § 1184; Dec. Dig. § 464.) 


8 INSURANCE — ACCIDENT INSURANCE — ACCIDENTAL 
DEATH OF INSURED—EVIDENCE—SUFFICIENCY. 

In an action on a benefit certificate, stipulating for the payment of a spe- 
cified sum on the death of insured by accidental means, evidence held 
to sustain a finding that the death of insured, who was shot by a 
third person while attempting to rob a bank of which insured was 
cashier, was accidental, notwithstanding the general presumption that 
one intends the usual and ordinary consequences of his act, which 
presumption is available only against the wrongdoer. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


9. INSURANCE—ACCIDENT INSURANCE—BURDEN OF PROOF. 

Insurer, issuing a benefit certificate stipulating for the payment of a 
specified sum on the death of insured caused by accidental means, has 
the burden of establishing that the injury which caused the death of 
insured shot by a third person was intentionally inflicted by the third 
person and not accidentally. 

a cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. § 

.) 


Appeal from Circuit Court, Clark County; Harry C. Montgomery, 
Judge. 

Action by Charles H. Faweett, guardian, against the Travelers’ 
Protective Association of America. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


Thomas G. Rutledge, of St. Louis, Mo., Charles L. Jewett and Henry 
E. Jewett, both of New Albany, for Appellant. , 


Stotsenberg & Weathers, of New Albany, George H. Voight, of 
Jeffersonville, and Charles D. Kelso, of New Albany, for Appellee. 














A.&H.| Moon vs. Order of U. Com’l Trav. of Am. 


MOON vs. ORDER OF UNITED COMMERCIAL TRAV- 
ELERS OF AMERICA, (No. 17, 693.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE — ACCIDENT INSURANCE — SUFFICIENCY OF 
EVIDENCE, 

The plaintiff, Libbie Moon, as the beneficiary of John W. Moon, in an 
action against the defendant, a fraternal accident association, alleged 
the death of her husband, John W. Moon, on February 16, 1911, 
through a bodily injury effected through external, violent, and ac- 
cidental means, and which alone occasioned his death. On said day, 
while going up the steps leading into his yard in the city of Omaha 
the assured accidentally slipped and fell with force and violence, 
striking his external body near the region of the heart upon a large 
stone with such force as to cause a rupture of the auricle of his 
heart from which he immediately died. Held, that the petition states 
a cause of action which the evidence sustains, and that the death was 
cause by external, bodily injury, as contemplated by the indemnity 
clause in the certificate and the constitution of the association. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


2. INSURANCE--ACCIDENT INSURANCE—PROXIMATE CAUSE 
OF DEATH. 

Though the condition of the heart and other organs of the body of the 
assured may have the more readily permitted the rupture it not having 
been shown that death would have ensued at the time it did but for 
the accident, the jury were warranted in finding that the accident 
was the proximate cause of the death. 

(For other cases, see Insurance, Cent. Dig. §§ 1178, 1186; Dec. Dig. § 
466.) 


3. INSURANCE—ACCIDENT INSURANCE—PROXIMATE CAUSE 
OF DEATH. 

The fact that a person of fifty or fifty-five years of age would be 
likely to have a normal hardening of the arteries in parts of the 
body, which might tend to bring about a rupture of the heart in case 
of a violent accident of the kind which occurred in the instant case, 
is not sufficient to show that the accident was not the proximate cause 
of the death of the assured. 


(For other cases, see Insurance, Cent. Dig. §§ 1178, 1186; Dec. Dig. § 466.) 


4. APPEAL AND ERROR—VERDICT—CONFLICTING EVIDENCE 
—ACTION ON INSURANCE CERTIFICATE. 

Where, in an action by the beneficiary against a fraternal accident asso- 
ciation, there was evidence tending to show that the proximate cause 
of the death of the assured was a rupture of the left auricle of the 
heart, occasioned by his accidentally falling and striking his body on 
a large stone, although there was other and conflicting evidence as 
to the condition of the assured’s health and the probable cause of his 
death, a verdict against the association will be sustained. 

(lor other cases, see Appeal and Error, Cent. Dig. §§ 3935-3937; Dec. Dig. 
§ 1002.) 


* Decision rendered, April 17, 1914. 146 N. W. Rep. 1037. Syllabus by 
the Court. 
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Appeal from District Court, Douglas County; Estelle, Judge. 

Action by Libbie Moon against the Order of United Commercial 
Travelers of America. Irom a judgment for plaintiff, defendant appeals. 
Affirmed. 





Greene, Breckenridge, Gurley & Woodrough, of Omaha, and Vorys, 
Sater, Seymour & Pease, of Columbus, Ohio, for Appellant. 
Albert W. Jefferis, of Omaha, for Appellee. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION. SECOND DEPARTMENT. 


LINZEE 
US. 
FRANKFORT GENERAL INS. CO. or I'RANKFOoRT-ON-THE-MAIN, 
GERMANY.* 


1, APPEAL AND ERROR — QUESTIONS REVIEWABLE — RE- 
FUSAL TO COMPEL REPLY TO SEPARATE DEFENSES— 
DISCRETION OF COURT. 

Where defenses alleged in the answer are apparently good by way of 
avoidance, the court on appeal may review the exercise by the trial 
court of the discretion conferred by Code Civ. Proc. § 516, authorizing 
the court in its discretion, where an answer contains new matter, to 
direct a reply. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3825, 3832-3834; 
Dec. Dig. § 960.) 


2. INSURANCE—WARRANTY—CONTRACT. 

An insurance warranty is a part of the contract, and must be in the policy, 
and it states the agreed limits of the obligation as a finality, and 
excludes questions of reasonableness or probable intent of the parties. 


(For other cases, see Insurance, Cent. Dig. § 561; Dec. Dig. § 266.) 


3. INSURANCE — BURGLARY INSURANCE — WARRANTY — 
NONRESPONSIVE ANSWERS. 

The answer, “Widow,” in response to the question as to the occupation of 
applicant for a burglary policy, is not responsive; and proof that she 
was a married woman is not proof of warranty of the policy, stipu- 
lating that it is made in consideration of statements in the schedule, 
which insured makes and warrants to be true. 

(For other cases, see Insurance, Cent. Dig. § 672; Dec. Dig. § 294.) 


4. INSURANCE—ACTION—ANSWER—“NEW MATTER”—REPLY. 

An answer, in an action on a burglary policy, that insured has overesti- 
mated her loss by fraudulent claim, made up to defraud insurer, does 
not allege “new matter,” within Code Civ. Proc. § 516, authorizing the 
court to direct a reply to new matter constituting a defense by way of 
avoidance. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1626, 1628, 1629; Dec. 
Dig. § 641.) 

(For other definitions, see Words and Phrases, vol. 5, pp. 4786, 4787.) 


Appeal from Special Term, Queens County. 
Action by Nancy B. Linzee against the Frankfort General Insurance 
Company of Frankfort-on-the-Main, Germany. From an order denying a 


* Decision rendered, May 8, 1914. 147 N. Y. Supp. 606. 
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motion to compel plaintiff to reply to the first and second separate de- 
fenses of the answer, defendant appeals. Affirmed. 


Argued before Jenks, P. J., and Burr, Carr, Stapleton, and Putnam, JJ. 


Joseph L. Prager, of New York City (Sidney S. Levine, of New York 
City, on the brief), for Appellant. 
Samuel H. Wandell, of New York City, for Respondent. 


Putnam, J. 

Defendant’s policy, issued to plaintiff, insured her against loss 
by burglary, larceny, or theft of money or effects in her residence 
at 8 Thirty-first Street, Whitestone, Long Island. Her complaint 
annexed a copy of the policy, which had a recital that it is made 
in consideration of the statements in the schedule, “which state- 
ments the assured makes and warrants to be true by the ac- 
ceptance of this policy.” Defendant’s answer, admitting the issue 
of the policy, with denials as to the loss, sets up as separate 
defenses: First, that plaintiff warranted her occupation was that 
of a widow, whereas in fact her husband was still living; second, 
that plaintiff has overstated her loss by a fraudulent claim, made 
up so as to cheat and defraud defendant. 

[1] Defendant’s application to require plaintiff to reply under 
Section 516 of the Code of Civil Procedure was denied by the 
court at special term, and from this order defendant appeals. If 
these defenses are apparently good by way of avoidance, we have 
power to review this exercise of discretion by the court below. 
Schweitzer vs. H. A. P. A. Gesellschaft, 149 App. Div. 900, 134 
N. Y. Supp. 812; Weglein vs. Trow Directory P. & B. Co., 152 
App. Div. 705, 709, 137 N. Y. Supp. 556. 

[2,3] An insurance warranty, being a part of the contract, 
must be in the policy itself. Pawson vs. Watson, Cowper 785. 
By way of particular description, condition, or otherwise, it 
states the agreed limits of the obligation as a finality which ex- 
cludes all argument as to reasonableness or probable intent of 
the parties. Here defenses are based on such warranties, by 
printed specifications with the written answers (in a schedule 
which in form resembles application for insurance), but are all 
expressly incorporated by reference in the policy. Some of these 
specifications are answered by “yes” and “no”; others draw forth 
longer explanations. 

After defendant’s interrogatories had related to the character 
of the premises, and how occupied, inquiries follow as to the busi- 
ness address, and then the occupation, of the assured. The 
specification as to her business address was left blank; but in the 
space after assured occupation was written the word “Widow,” 
plainly not responsive. As applied te a person, occupation is the 
means followed to gain a livelihood, as a business or employment. 
Whether a person be married or single—one whose former mar- 
riage had been dissolved by death or by decree—is impertinent 
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to such inquiry as to occupation of the assured. Hence 
“Widow” may have been written, not as an answer, but as a 
reason for not answering. If the insurer’s specification had not 
been properly met, so that the answers were incomplete, it might 
decline to issue its policy unless it had these particulars (Dohn 
vs. Farmers’ Joint Stock Ins. Co., 5 Lans. 275, 278; Mulville vs. 
Adams [C. C.] 19 Fed. 887, 891); but it cannot stand on such 
defects after the policy had been issued. In Higgins vs. Phoenix 
Mutual Life Ins. Co., 74 N. Y. 6, 9, it was said :— 

“The answer is not responsive in terms to the interrogatory, and 
does not profess to give the information asked. If it was not 
satisfactory to the defendant, a fuller and more explicit answer 
should have been required.” 

See, also, Carson vs. Jersey City Ins. Co., 43 N. J. Law (14 
Vroom) 300, 39 Am. Rep. 584; 2 Cooley, Briefs on the Law of 
Insurance, 1149, 1150. 

Writing into this schedule matters which did not touch the 
question that defendant asked is not a meeting of the minds; and 
if the minds did not meet, there can be no warranty. As the basis 
for a warranty fails, the personal disclosure thus volunteered at 
most had but the effect of a representation. Hence the matter set 
up as first defense is not well pleaded, since the terms of the 
schedule annexed to the policy show no warranty as to whether 
or not plaintiff was in fact a widow. The present answer does 
not plead such misstatement as a representation, because it is not 
alleged to have been material to the risk, and relied upon by de- 
fendant in issuing its policy. 

[4] The second defense (fraudulent overstatement of loss) 
calls for no reply. It is not new matter. A reply denying such 
overstatement would simply reiterate the allegation of the com- 
plaint as to the true amount of the loss. Burr vs. Union Surety 
& Guaranty Co., 86 App. Div. 545, 83 N. Y. Supp. 756; Sullivan 
vs. Traders’ Insurance Co., 169 N. Y. 213, 62 N. E. 146. 

I advise that the order be affirmed, with $10 costs and disburse- 
ments. All concur. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FourtTH CIRCUIT, 


UNITED STATES FIDELITY & GUARANTY CO-* 
US. 


FRENCH MUT. GEN. SOCIETY OF MUT. INS. AGAINST 
THEFT (No. 1,186.)* 


1. INSURANCE—REINSURANCE—LIABILITY OF REINSURER. 

An insurer against loss from theft to the extent of three-fourths of the loss 
was reinsured by plaintiff for five years for the excess over 250,000 
francs, for which it might become liable on account of any one em- 
bezzlement. It was agreed that plaintiff should procure reinsurance 
for 90 per cent of the risk, and the reinsurers were to countersign the 
policy and accept its articles, though plaintiff remained liable to the 
original insurer. The gross premium paid by the original insurer was 
divided in proportion to the percentage of their several risks among the 
various insurers, one of whom was defendant, which reinsured two- 
tenths of plaintiff's risk. Defendant received its proportionate share 
of the gross premiums for three years, its policy being canceled at 
the end of three years by consent, subject to losses incurred prior to 
that time, and the share of the risk reinsured by it was reinsured for 
the rest of the five years by another company for the same annual pre- 
mium. An employee of insured embezzled sums, three-fourths of 
which at the date of such cancellation aggregated less than 250,000 
francs, but during the period of plaintiff’s liability aggregated more 
than that amount. //eld, that defendant was not liable for its pro- 
portionate share of the amount embezzled before the cancellation, as 
there being no excess over 250,000 francs, neither it nor plaintiff was 
liable at the date of the cancellation, and no subsequent embezzlement 
could charge defendant with liability, and its liability did not depend 
upon the extent of the liability of the other reinsurers, or whether 
they were liable. 

(For other cases, see Insurance, Cent. Dig. § 1816; Dec. Dig. § 683.) 


2. CONTRACTS — CONSTRUCTION — UNANTICIPATED CON- 
TINGENCIES. 

Where the parties to a contract fail to provide for a contingency which 
afterwards happens because of their failure to contemplate its pos- 
sibility, the agreement must be interpreted as written, and the lan- 
guage employed given its natural and commonly understood meaning. 

(For other cases, see Contracts, Cent. Dig. §§ 732, 733, 738; Dec. Dig. § 
152;) 


3. PRINCIPAL AND SURETY—LIABILITY OF SURETY. 

The liability of a surety cannot be enlarged by implication. 

(For other cases, see Principal and Surety, Cent. Dig. §§ 103, 10314; Dec. 
Dig. § 59.) 

Woods, C. J., dissenting. 


* Decision rendered, Feb. 3, 1914. 212 Fed. Rep. 620. 








Misc.) U.S. F.& G. Co. vs. French M. G. S., &c. 87 


In Error to the District Court of the United States for the District of 
Maryland, at Baltimore; John C. Rose, Judge. 

Action by the French Mutual General Society of Mutual Insurance 
Against Theft against the United States Fidelity & Guaranty Company. 
Judgment for plaintiff (203 Fed. 558), and defendant brings error. Re- 
versed and remanded. 


Before Pritchard, Knapp, and Woods, C. JJ. 


J. Kemp Partlett, of Baltimore, Md. (Edgar Allan Poe, L. B. Keene 
Claggett and R. Howard Bland, all of Baltimore, Md., on the brief), for 
Plaintiff in Error. 

Hyland P. Stewart, of Baltimore, Md. (Warren A. Stewart, of Balti- 
more, Md., on the brief), for Defendant in Error. 


Knapp, C. J. 

[1] The defendant in error, hereinafter called the plaintiff, is 
a French corporation engaged in the business denoted by its 
name. ‘The Societe d’Assurance Mutuelle des Agents de Change 
de Paris, called for brevity the Brokers’ Society, is likewise a body 
corporate of France whose members, some 70 in number, are ex- 
change brokers in Paris. This Brokers’ Society insured each of 
its members against three-fourths of the loss, not exceeding in 
any one case 1,333,333 francs, or a maximum insurance of 1,000,- 
000 francs, occasioned by the theft or embezzlement of his em- 
ployees. It sought to protect itself from excessive losses by 
reinsurance against any liability exceeding in a single case 250,000 
frances; and accordingly, on March 13, 1903, the plaintiff, by a 
policy of that date, reinsured the Brokers’ Society for five years 
against the excess over a quarter of a million francs, and not 
exceeding three-quarters of a million, for which the latter might 
become liable on account of any one embezzlement. It was 
agreed, however, that 90 per cent or more of the risk to be as- 
sumed by plaintiff should be reinsured in at least three other 
companies approved by the Brokers’ Society, and this appears to 
have been of the essence of the contract between these parties. 

At the end of the five years covered by the policy it was to be 
deemed renewed unless either party had given six months’ pre- 
vious notice, by registered mail, of a contrary desire. The pre- 
mium to be paid was at the rate of 38,000 francs a year. The 
reinsurers were to countersign the policy and accept its articles, 
though the plaintiff remained liable to the Brokers’ Society for 
the full performance of the contract. 

The plaintiff in error, hereinafter called the defendant, became, 
on the date named, one of the reinsuring companies, taking two- 
tenths of the plaintiff’s risk. The annual consideration received 
by defendant was 7,600 francs, less 10 per cent retained by the 
plaintiff. Four other companies, in varying proportions, reinsured 
in the aggregate seven-tenths of the risk. The headquarters of 
plaintiff were at Paris, of the defendant at Baltimore, Md., of the 
other reinsurers at Munich, Zurich, Vienna, and Brussels, respec- 
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tively. About January 1, 1906, the Vienna company was allowed 
to cancel its policy as of that date, and a Berlin corporation be- 
came its successor. 

In the early part of 1906, as appears, the defendant decided to 

wind up its business in France and to cancel so far as it could its 
outstanding risks in that country. At its request the plaintiff con- 
sented to a cancellation of the reinsurance in question, and ac- 
cordingly on January 19, 1906, it was agreed that the defendant’s 
contract should terminate as of March 13, 1906, which would be 
precisely three years after its execution. The cancellation was 
made and accepted— 
“subject to losses incurred prior to said date (March 13, 1906) 
in case they be known and declared afterwards in conformity to 
the conditions of the contract between the piaintiff and the Bro- 
kers’ Society.” 

‘Che defendant received and retained three full premiums for 
the three years that its reinsurance contract was in force. It ap- 
pears that the same Berlin company, which had already taken 
over the share of risk originally reinsured by the Vienna com- 
pany, became the reinsurer in defendant’s place, and for the same 
annual premium became bound from the date of defendant's re- 
tirement for two-tenths of the plaintiff’s risk. It also appears 
that on March 13, 1907, the Brussels company was allowed to 
withdraw and the plaintiff itself assumed the 2% per cent of risk 
previously carried by that company. 

On March 18 or 19, 1907, it was discovered that an employee 
of one of the members of the Brokers’ Society had embezzled 
large sums from his employer, and had committed suicide. ‘The 
aggregate amount of his defalcation was ascertained later to be 
669,274.90 francs. Of this sum the employer himself lost one- 
fourth, which was not insured at all, amounting to 167,318.72 
frances, the Brokers’ Society lost 250,000 francs, which was not 
reinsured, and the plaintiff became liable for the balance of 
251,956.18 francs. 

It was found possible to determine with accuracy the date at 
which each particular sum had been taken by the dishonest em- 
ployee, and was therefore ascertained that 301,185.90 francs 
were embezzled during the three years that defendant was one 
of the reinsurers, while 368,089 francs were taken between that 
date and March of the following year. For a time after the de- 
falcation was discovered plaintiff expected te recover a salvage 
of 35,000 franes, and therefore admitted immediate liability for 
only 216,956.18 francs, or 32.4166 per cent of the broker’s total 
loss; and this amount was paid to the Brokers’ Society on No- 
vember 26, 1907. 

The method of adjustment with the reinsuring companies 
which plaintiff adopted was to hold each group of insurers liable 
as a whole for 32.4166 per cent of the amount embezzled during 
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the time such group remained unchanged, and then to apportion 
the sum so ascertained among the insurers in proportion to the 
share of the risk which each of them had assumed for that 
period. ‘Thus, the amount embezzled during the time that de- 
fendant was one of the insurers was 301,185.90 francs, and one- 
fifth of 32.4166 per cent of that sum is 19,526.84 francs, which 
was the amount that plaintiff in the first instance demanded of 
defendant. The latter denied its liability and refused to make 
any contribution. ‘The claim for salvage was finally settled by 
a credit of 15,000 francs, and the Brokers’ Society was accord- 
ingly paid an additional 20,000 francs on February 19, 1912, 
which was after the commencement of this suit; and thereupon 
plaintiff demanded of defendant the further sum of 1,776 francs 
as its share of this 20,000 francs. 

At the close of the trial, upon the facts above summarized, 
the defendant prayed the court, in substance, to rule that under 
the true construction of the reinsurance contract between the 
plaintiff and defendant, and the cancellation agreement after- 
wards executed by them, the plaintiff was not entitled to recover 
unless the court sitting as a jury should find that sums taken by 
the embezzling employee between March 13, 1903, and March 13, 
1906, amounted in the aggregate to more than 333,333 francs. 
The refusal of the court to grant this prayer is assigned as error, 
and presents the principal question to be determined. 

The plaintiff contends that the uninsured portion of the loss, 
namely, one-fourth of the total, plus 250,000 francs, should be 
deducted once for all from the total loss when ascertained, and 
as of the date of its ascertainment, and that each successive 
reinsurer should benefit by such deduction in proportion to the 
amount embezzled during the time it was on the policy. It is 
argued that the obligation originally assumed by plaintiff to the 
Brokers’ Society was undivided in point of time, that when a 
loss was discovered the broker’s one-fourth was to be determined 
as of that date, and it was then that the 250,000 francs were to 
be met by the Brokers’ Society, and that such deductions were 
not and could not be made until the entire loss became known. 
As the cancellation agreement did not discharge the defendant 
from liability in any and all events, it still remained bound for 
losses incurred prior to March 13, 1906, in case they became 
known and were declared before the expiration of the five-year 
period covered by plaintiff’s policy. From plaintiff’s standpoint, 
therefore, the defendant as to such losses remained liable to the 
same extent that the company taking its place became liable for 
losses subsequently occurring, with the same right to share in 
the benefit of deductions of the amounts for which the broker 
and the Brokers’ Society were liable; and in this connection the 
fact is emphasized that when its contract was canceled defendant 
retained the full premiums for the time during which it was on 
the policy. 
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As we understand it, the theory advanced is that defendant and 
the other reinsurers became in effect parties to the original agree- 
ment between plaintiff and the Brokers’ Society; that the moneys 
taken by the employee from time to time during a period of 
years, until the theft was finally discovered, constitute only one 
embezzlement; that the dishonest acts cannot be divided in time 
or legal effect, and are all covered by plaintiff’s policy; that the 
purpose of plaintiff in reinsuring with defendant was to be pro- 
tected to the extent of one-fifth of any loss that might happen 
while defendant was on the reinsurance; and that as defendant 
was a reinsurer for three years of the period during which the 
successive thefts occurred, and received its proportionate share 
of the gross premiums for such three years, it should be held 
liable for its proportionate share of the entire loss afterwards 
ascertained. Special stress is placed upon the asserted intention 
of all the parties that plaintiff should be fully reinsured, except 
as to about 10 per cent of its undertaking, during the entire 
period of five years, that when cancellation was permitted in any 
case another reinsurer was at once to take the place of the one 
retiring, and that every one concerned acted upon the assumption 
that the risk assumed by a reinsurer for the last two years was 
no greater than the risk of the reinsurer for the first three years. 
And from this reasoning, without amplifying the argument, it 
is deduced that the entire loss, as it was finally determined, 
should be distributed in equite ible proportions among those who, 
at one time or another, in varying percentages, had underte ken 
to protect the plaintiff, to the extent stated, against its admitted 
liability for the whole sum covered by its policy. This was sub- 
stantially the view taken by the trial court, and judgment was 
accordingly ordered for the full amount of the plaintiff's claim. 
The learned judge in his opinion says :— 

“The first of the three possible theories of adjusting the loss 
among successive reinsurers, therefore, seems to have been that 
which was in contemplation of the parties. It is perfectly simple 
and logical theory. It requires nothing further that the assump- 
tion that the parties intended that the sum to be borne by the 
broker himself and by the Brokers’ Society should not be de- 
ducted until the total loss was ascertained, and then from the 
total loss. Obviously that is the only time at which the broker’s 
one-fourth could, as against him, be calculated. 

“To my mind as applied to the facts of this case, it is far the 
most equitable of ‘the three possible theories. It contravenes no 
positive rule of law. So far as I am aware, there is not a single 
authority opposed to it, although it is equally true that there is 
none in its favor.” 

We are constrained to reject this theory for reasons which 
appear to us convincing. This is an action at law, and the de- 
fendant’s liability is measured and confined by its written agree- 
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ment. For aught we can see, many of the facts above recited 
furnish no aid to the proper construction of that agreement. In 
other words, the question would remain the same if these facts 
were eliminated. For example, the defendant had nothing to 
do with the requirement of the Brokers’ Society that plaintiff 
reinsure nine-tenths of its risk, and nothing to do with the num- 
ber or choice of reinsurers. Nor are the nature and extent of 
defendant’s undertaking affected by the fact—assuming it to be 
a fact—-that it countersigned the original policy, and thereby 
or otherwise accepted its provisions. Independent of any 
promise to do so, the plaintiff would have been free to reinsure 
the whole or any part of its risk, and could place such re- 
insurance with companies of its own selection, and upon such 
terms as might be agreed upon with them. Furthermore, the 
fact that another reinsurer was secured when defendant’s with- 
drawal became effective, whether in fulfillment of plaintiff’s 
obligations to the Brokers’ Society in that regard or for any 
other reason, and that such reinsurer took the same percentage 
of risk and received the same relative share of the gross premium, 
has no perceptible bearing upon the defendant’s liability. To 
this it may be added that the circumstance that the gross pre- 
mium paid by the Brokers’ Society, or so much of it as was not 
retained by plaintiff, was divided among the various reinsurers 
in proportion to the percentage of their several risks is quite 
immaterial. In short, there was no privity between defendant 
and the other reinsuring companies, whether those originally 
bound or those that came in afterwards. ‘True, they all had like 
contract relations with the plaintiff, but each of them was wholly 
independent of the others. It results that the liability of defend- 
ant does not depend in the least upon the extent to which the 
Berlin company became liable, or whether it became liable at all. 
To state the proposition in another way, we do not perceive that 
the question presented differs in any respect or degree from the 
question that would be presented if plaintiff had made exactly 
the same contract with the defendant, and canceled it on the same 
conditions, without placing other reinsurance at any time, and 
without being under obligation to do so. 

The controlling facts then are simply these: Plaintiff insured 
the Brokers’ Society for five years from March 13, 1903, against 
any loss exceeding 250,000 francs, and not more than 1,000,000 
francs, for which the latter might be liable to any of its members. 
The risk thus assumed by the plaintiff, to the extent of one-fifth, 
was reinsured with defendant for the same period. By written 
agreement between them this reinsurance was canceled on the 
13th of March, 1906, subject to losses incurred prior to that date. 
No one then knew or suspected that anything had occurred to 
make the plaintiff liable under the terms of its policy. It turned 
out afterwards that between March 13, 1903, and March 18 or 
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19, 1907, and at various times between those dates, a dishonest 
employee had stolen an aggregate of some 669,000 francs. It 
was ascertained that about 301,000 francs were taken prior to 
March 13, 1906, and some 368,000 francs after that date. The 
entire loss was “known and declared” before the five-year period 
of insurance expired, and the plaintiff was therefore concededly 
liable to the Brokers’ Society for three-fourths of the entire sum 
embezzled, less 250,000 francs. 

The controversy thus reduces itself to the question of what 
liability the defendant remained under, when the cancellation of 
its reinsurance took effect on March 13, 1906, by reason of the 
fact that such cancellation was “subject to losses incurred prior 
to said date.” ‘To our minds this appears a plain provision, the 
meaning of which is not obscure or ambiguous. The obvious 
purpose of the cancellation was to discharge the defendant from 
all liability or responsibility for future embezzlements covered 
by plaintiff's policy. If anything had previously happened for 
which the plaintiff was then liable to the Brokers’ Society, the 
defendant continued bound to the extent of its indemnity; but 
if nothing had occurred up to that time for which the plaintiff 
was obligated, it is certainly difficult to see how anything that 
afterwards took place could operate to charge the defendant with 
liability. 

To hold that subsequent losses had the effect of imposing an 
obligation which did not exist when defendant’s contract was 
annulled is to give to the agreement then made a construction 
which measurably defeats the object of defendant in seeking re- 
lease from its engagement. The condition or reservation of the 
cancellation agreement related wholly and by express terms to 
what had already occurred, and cannot, in our judgment, be 
fairly construed to cover losses resulting from subsequent thefts. 
It is conceded that the amount embezzled prior to March 13, 
1906, was only about 301,000 francs, and for the loss of that 
amount the plaintiff was not liable to the Brokers’ Society, be- 
cause such a loss was not covered by its policy. The plaintiff of 
course was liable for defalcations before as well as after de- 
fendant’s release, if those losses constituted a single embezzle- 
ment and amounted altogether to more than 333,333 frances, but 
the defendant was bound only for losses prior to March 13, 1906, 
and that liability could not be increased or affected by thefts there- 
after committed. ‘This seems to us the construction required by 
the language and purpose of the cancellation agreement, and we 
cannot do otherwise than construe it accordingly. 

[2,3] It was urged in argument, and the point was somewhat 
dwelt upon by the learned district judge, that the parties could not 
have intended by the words they used to decide the present dis- 
pute in advance and in favor of defendant. We suggest that it 
would perhaps be more correct to say that they had no intention 
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at all respecting the matter now in controversy. In other words, 
this is one of those cases where the parties to a contract failed to 
provide for a contingency which afterwards happened because 
at the time the contract was made it did not occur to either of 
them that such a contingency would or could happen. We must 
therefore interpret the agreement as it was written, and give to 
the language employed its natural and commonly understood 
meaning. Clearly the defendant was a mere surety, and it is well 
settled that liability in such cases cannot be enlarged by implica- 
tion. The plaintiff was at liberty to hold the defendant for the 
full five years of its contract. It could refuse a release alto- 
gether or allow it upon conditions which would have bound the 
defendant to contribute for such a loss as was actually suffered. 
It saw fit to cancel the defendant’s contract of reinsurance on a 
certain date, subject only to prior losses, and except as to those 
losses it has no legal claim against the defendant. 

Much the same may be said of the contention that the defend- 
ant is equitably bound to contribute, in proportion to the time it 
was on the policy and its percentage of the risk, to the amount 
which plaintiff has been compelled to pay, and this view is re- 
flected in the opinion of the learned judge presiding at the trial. 
It is true that the defendant received its agreed share of the gross 
premium for three years, but it carried its share of the risk during 
that period, and then simply had the good fortune to get released 
before any loss occurred for which the plaintiff was liable. The 
result may be that the plaintiff must bear a loss against which it 
supposed itself protected, but if it inadvertently made a bad bar- 
gain, the courts cannot be called upon to save it from the con- 
sequences. In a word, we perceive no grounds for deciding the 
question here presented in accordance with the assumed or 
asserted equities to which we have referred. In our judgment 
the plaintiff has no cause of action because it was under no lia- 
bility to the Brokers’ Society at the time of defendant’s release, 
and the latter cannot be held responsible for what afterwards 
transpired. 

It seems fitting to add that the question here involved is mainly 
one of first impressions. Counsel on both sides concede that no 
precedent has been found in the reported cases, and our own 
researches have been equally fruitless. We can only say, after 
careful consideration, that we are unable to accept the conclusion 
of the court below, for the reasons above outlined. It follows 
that the judgment must be reversed, and the case remanded for 
further proceedings not inconsistent with this opinion. 


Woops, C. J. (dissenting). 

I am unable to concur in the reasoning and conclusion of the 
majority opinion, because, in the settlement of insurance, it gives 
to the defendant, as a reinsurer as of the date of the cancellation 
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of its policy, the entire benefit of the required deduction of one- 
fourth of the risk carried by the insured employer and of the 
250,000 francs carried by the original insurer, the Brokers’ So- 
ciety, whereas, construing all the contracts together, it seems to 
me clear that these deductions should be made for the propor- 
tionate benefit of all the reinsurers at the date of the ascertain- 
ment of the entire loss. Even if the latter construction of the 
contract be regarded doubtful, it should be preferred, since it 
produces a fair equality of burden, while giving the defendant 
the benefit of the entire deductions results in an inequality of 
burden, which could not have been in contemplation either when 
the defendant’s contract was made or when it was canceled. 

Elaboration is not attempted because it would be mere repetition 
of the full and strong reasoning of the district judge. 


SUPREME COURT OF NEW YORK. 
APPELLATE Division. THIRD DEPARTMENT. 


CARY BRICK CO. 
US. 


FIDELITY & CASUALTY CO. or New York.* 


1, INSURANCE — RISKS COVERED —EMPLOYERS’ LIABILITY 
INSURANCE. 

A policy which insured a corporation engaged in the manufacture of 
bricks against loss for injuries of its employees while engaged in the 
manufacture of brick, digging and transferring of clay in its plant at 
a designated place, covered liability for injuries received by an em- 
ployee while he was assisting in dredging a canal, which was located 
entirely within the brickyard and was used in bringing in supplies and 
in shipping out bricks. 

(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


2. INSURANCE CONSTRUCTION OF POLICY — EMPLOYERS’ 
LIABILITY INSURANCE. 

The language of an employers’ liability insurance policy should be given 
the meaning most favorable to the insured, since the insurer is 
responsible for the language used. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146.) 


3. INSURANCE—RISKS COVERED—EMPLOYERS’ LIABILITY 
INSURANCE. 

The fact that a canal is not an ordinary convenience in a brickyard does 
not show that an employers’ liability insurance policy was not intended 


* Decision rendered, May 6, 1914. 147 N. Y. Supp. 414. 
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to cover injuries to employees assisting in the dredging of such canal, 
where the canal was located within the plant and had been continu- 
ously used in connection therewith during all of the time that the in- 
surance had been in force. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


Appeal from Special Term, Saratoga County. 

Action by the Cary Brick Company against the Fidelity & Casualty 
Company of New York. Judgment for the plaintiff, and defendant ap- 
peals. Affirmed. 


Argued before Smith, P. J., and Kellogg, Lyon, Howard, and Wood- 
ward, JJ. 


Nadal, Jones & Mowton, of New York City (Danforth E. Ainsworth 
and Charles Bb. Sullivan, both of Albany, of counsel), for Appellant. 

Edgar T. Brackett, of Saratoga Springs (Benjamin P. Wheat, of 
Saratoga Springs, of counsel), for Respondent. 


The opinion of Van Kirk, J., at special term, was as follows :— 

The plaintiff is engaged in manufacturing brick from clay at 
its plant known as Newton Hook, N. Y. The Newton Hook 
property and plant adjoins the Hudson river on its left bank or 
shore. In 1902, the plaintiff constructed a canal from the 
Hudson river, a navigable stream, across its lands to its store- 
house and docks. ‘This canal is some 1,500 or 1,600 feet long. 
Through this canal the plaintiff has been accustomed to and does 
carry much of its fuel and supplies for the plant, and conveys 
away the greater part of its manufactured product. The defend- 
ant is an insurance company which issues what is called “em- 
ployers’ liability insurance.” In 1903 and 1904 it had a 
policy outstanding for the benefit of this plaintiff to cover 
injuries to employees working in this plant. In October, 1908, a 
like policy was issued, and on October 8, 1909, the policy in ques- 
tion was issued for a period of one year. On the 23d day of May, 
1910, Edward Meiske was an employee of the plaintiff; and, 
while engaged in dredging the said canal upon the plaintiff’s 
property, received injuries by the swinging or falling of the boom 
to the derrick use in such dredging. The derrick was the property 
of the plaintiff, used by it not only for dredging the canal but for 
loading and unloading barges at its dock and storehouse, as well 
as for other purposes. At the time of the accident it was placed 
upon a barge chartered by the plaintiff for the purpose. Meiske 
brought an action against this plaintiff and recovered a judgment 
which has been paid. The plaintiff gave notice to the defendant 
of the accident and also informed it of the papers served in 
Meiske’s action, at the same time demanding that this defendant 
come in and defend the Meiske action. This defendant refused to 
come in and defend. ‘This action is brought to recover: First, at 
law upon the policy as it now reads; and, second, if a recovery is 
not allowed upon the first cause of action, that the policy be so re- 
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formed as to recover this risk and recovery be allowed thereon 
of the amount paid in discharge of the Meiske judgment, together 
with expenses, etc. The only question raised by the defendant 
is whether or not the policy issued by this defendant to this plain- 
tiff covered the Meiske risk. 

[1] I think a recovery should be had in the action at law. The 
right to recover on the policy depends on whether or not the policy 
covered injuries to employees engaged in dredging the canal. In 
statement 4, under the schedule of statements and under the 
description, “Kind of work,” in the policy, is the following: 
“Manufacturing of brick, clay digging and transferring of clay 
to yard.” Under the heading, “Place where work is to be done,” 
“At and about plant at Newton Hook, Columbia Co., N. Y.” 
The canal was plainly within the description of the place where 
work is to be done. The description of the kind of work is gen- 
eral and not specific; there is no attempt to define the different 
steps in “Manufacturing of brick,” the different processes used, 
or the materials, facilities or equipment of this plaintiff that are 
to be included in the expression, ‘Manufacturing of brick,” fur- 
ther than it does include “Clay digging and transferring of clay to 
yard.” 

|2] The defendant is responsible for the language used in the 
policy, and the meaning most favorable to the insured must be 
accepted. Rickerson vs. H. F. I. Co., 149 N. Y. 313. It seems 
to me the plain intent and meaning of the policy is that it covered 
employees engaged in work done by the plaintiff upon its property 
in all its appropriate operations in connection with the manufac- 
turing of brick from the first act of procuring the materials for 
making brick to the last act in delivering from its property its 
completed product. It includes procuring and conveying, upon 
its property, the fuel and supplies; also conveying for shipment 
the made brick. The canal was a part of the plant, one of its 
facilities. It has been in use by the plaintiff during the two years 
covered by policies issued by this defendant prior to the one in 
question. It was used constantly and is the chief means of 
receiving fuel and other supplies, and for delivering its manu- 
factured product. The policy not only covers men engaged in the 
production of brick, but those engaged in making ordinary re- 
pairs upon the plant and its facilities. ‘These repairs are custom- 
arily made by the regular employees of the company, and an 
employee engaged in making such ordinary repairs is within the 
scope of the policy. The repair of the canal on the property of 
the plaintiff was the repair of one of its necessary facilities, dredg- 
ing the material which gradually worked into the canal from its 
banks or from the river by the tide, and was obstructing the pas- 
sage of barges therein, is a part of ordinary repairing. It was 
work such as had been done year after year, and a necessary part 
of the work of maintaining the plant, as it was being used in the 
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manufacturing of brick. I find nothing in the policy in conflict 
with this construction. The reading of “Condition B,” and espe- 
cially “B(5),” in connection with “Schedule of statements,” 
seems to me to confirm this construction. While the description 
of the kind of work is not given in detail, it does not seem to me 
uncertain. When we have a description of the plant, its equip- 
ment and facilities, at the time the several policies were issued by 
this defendant to this plaintiff, we can determine the intended 
meaning of “Brickmaking.” 

[3] That a canal is an unusual convenience in connection with 
the manufacturing of brick does not seem to me sufficient to 
justify the court in saying that it was not a part of the ordinary 
plant for manufacturing brick. ‘This plant was located beside the 
Hudson river; the canal has been there since 1902; it was built 
and maintained by plaintiff as part of its works; its use has been 
patent; and, while it is a means of conveyance that ordinarily 
would not be used except a plant was located near navigable 
water, it is in no sense an unusual means of conveyance and is 
the most natural and ordinary means, when the plant was upon 
the shore of a navigable stream. Every manufacturing plant 
must have some means of transportation. A macadam road 
across the plant might be said to be an unusual facility in a brick- 
yard; and yet, if this plaintiff had been receiving supplies and 
delivering to a carrier made bricks across its property upon a 
macadam road, and an employee had been injured while making 
ordinary and necessary repairs to this macadam road on its prop- 
erty, it seems to me the defendant insurance company could not 
be heard to say in repudiating a claim of liability, that the road 
was an unusual convenience or appliance in connection with 
such a plant. The insurance company and this plaintiff intended 
that this policy should apply to this plant as it then existed and 
was being used and had been used. ‘To uphold a finding that the 
policy covers a risk, it is not essential to find that the insurance 
company knew every detail or every facility of the enterprise 
covered by its insurance. It is not probable that, at the time an 
insurance contract is made, either party has in mind every detail, 
every appliance, or every facility covered. By using a general 
term they mean to cover all. 

The defendant asks where the line shall be drawn, if the re- 
pairing of the canal is held to be within the contemplation of the 
parties. So far as this case is concerned, the policy answers. It 
covers only the operations “in and about the plant at Newton 
Hook.” This accident was on plaintiff's property and while 
repairing and making serviceable one of the facilities of its busi- 
ness on its property. 

1 do not think it necessary to pass upon the other cause of ac- 
tion. If plaintiff’s contention in that respect, to the full, were 
upheld, it would cover no more than this: Add to the description 
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of the “kind of work,” the words, “all the operations of the in- 
sured in connection with its brickmaking business at this plant.” 
I think the description as stated in the policy means all that and 
was so intended by the parties. 

Findings accordingly may be presented. 

PER Curiam. 

Judgment unanimously affirmed, with costs, upon the opinion 

of Van Kirk, J., at special term. 


LION BONDING & SURETY CO. vs. CAPITAL FIRE INS. 
CO. er au. (No. 17,689.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE — INSURANCE COMPANIES — OFFICERS — 
CONVERSION OF FUNDS—EVIDENCE. 

If the agent of an insurance company in the management and control of 
its financial affairs buys school warrants with the funds of the com- 
pany, this does not of itself prove that the agent had converted the 
money of the company to his own use, in the absence of any evidence 
that the directors of the company were ignorant of such purchase, or 


had made any objection thereto. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 

2. INSURANCE — GUARANTY INSURANCE — EVIDENCE — 
PROBATIVE EFFECT. 

If such agent applies to a bank for a loan to his company, and the loan is 
made and the money placed to the credit of the company in its 
account with the bank, and the company duly notified of such credit, 
the fact that the note representing the loan was signed by the agent 
individually, and not in the name of the company, will not of itself 
overcome the positive and otherwise uncontradicted evidence of the 
cashier of the bank that the loan was made to the company and solely 
upon its credit. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. § 
665.) 

3. CONTRACTS—FRAUD—RIGHTS OF PARTIES. 

It appears that the cashier of the bank had reason to suppose that the 
agent of the insurance company procured this credit in the bank to 
the account of his company for the purpose of imposing upon the 
state insurance department. The insurance company, being the prin- 
cipal in this transaction, cannot predicate a cause of action against the 
bank thereon, and the plaintiff, who is seeking to be subrogated to the 
rights of insurance company, has no greater right. 


' (For other cases, see Contracts, Cent. Dig. §§ 681-700; Dec. Dig. § 138.) 





* Decision rendered, April 17, 1914. 146 N. W. Rep. 1054. Syllabus by 
the Court. 
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4. APPEAL AND ERROR—INSURANCE--TRIAL DE NOVO—IN- 
DEMNITY INSURANCE—ACTION—SUFFICIENCY. 

Upon appeal in an action in equity this court is required to try the case 
de novo without reference to the decision of the trial court. Upon 
the evidence discussed in the opinion it is found that there is no cause 
of action against the defendant bank. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 3626-3636, 4620; 
Dec. Dig. § 893; Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. $ 606.) 


Appeal from District Court, Lancaster County; Cosgrave, Judge. 

Action by the Lion Bonding & Surety Company against the Capital 
Fire Insurance Company and another, impleaded with the Farmers’ & 
Merchants’ Bank. From decree for plaintiff, the bank appeals. Reversed 
and dismissed. 


Stewart, Williams & Brown, of Lincoln, for Appellant. 

J. C. McNerney, of Lincoln, for Appellee Lion Bonding Co. E. J. 
Clements, of Lincoln, for Appellee Capital Fire Ins. Co. Geo. W. Berge, 
of Lincoln, for Appellee Losey. 


— ee 


HYGIENIC ICE & REFRIGERATING CO. vs. PHILADEL- 
PHIA CASUALTY CO.* 


(New York Supreme Court. Appellate Division. Third Department.) 


1, INSURANCE — INDEMNITY INSURANCE — WARRANTY 
AGAINST VICIOUSNESS OF HORSE. 

A warranty of the insured incorporated into a policy indemnifying it 
against liability for injuries caused by its horses and vehicles, that no 
known “vicious animal is used,” was continuing and promissory in its 
nature, and related to a known vicious horse subsequently purchased, 


for injuries resulting from the vicious nature of which the policy 
furnished no protection. 


(For other cases, see Insurance, Cent. Dig. §§ 842-846; Dec. Dig. § 333.) 

2. INSURANCE — INDEMNITY INSURANCE — CONSTRUCTION 
OF POLICY. 

An indemnity policy against liability for injuries caused by insured’s 
horses and vehicles, except loss caused “by any animal or vehicle while 
being driven by any person under the age of sixteen years,” also 
containing a warranty that such a person would not be permitted “to 
drive,” did not cover a loss caused by a horse being led by a boy under 
that age; the horse being in his custody and control. ° 

(For other cases, see Insurance, Cent. Dig. §§ 842-846; Dec. Dig. § 333.) 


3. INSURANCE—-INDEMNITY INSURANCE—WAIVER OF WAR- 
RANTY. 

A warranty in an indemnity policy that insured used no vicious animal was 
not waived by the insurer in an action against insured for injuries 
caused by a vicious horse, where insured denied its viciousness, and 


* Decision rendered, May 6, 1914. 147 N. Y. Supp. 754. 





100 Inserance Law Journal, Vol. 44. — [July, 1914. 


the insurer informed insured that it would not be liable if the horse 
was vicious, and withdrew when it found that that was the only 
ground of insured’s liability. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1057; 
Dec. Dig. § 388.) 


4, INSURANCE — INDEMNITY INSURANCE — WAIVER OF 
POLICY PROVISION. 

A provision in an indemnity policy excepting loss, caused by any animal 
driven by a person under sixteen years of age, not waived by the in- 
surer’s defending a suit against insured for injuries caused by a 
horse in the custody of a fifteen-year-old boy, where insured’s report 
stated that the bey was sixteen and the horse was not in his custody. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


Smith, P. J., and Woodward, J., dissenting in part. 


Appeal from Trial Term, Albany County. 

Action by the Hygienic Ice & Refrigerating Company against the 
Philadelphia Casualty Company. Judgment for defendant, and _ plaintiff 
appeals. Affirmed. 


Argued before Smith, P. J., and Kellogg, Lyon, Howard, and Wood- 
ward, JJ. 


Hendrickson & Delaney, of Albany (W. A. Hendrickson, of Albany, 
of counsel), for Appellant. 
P. C. Dugan, of Albany, for Respondent. 


E. M. UPTON COLD STORAGE CO. vs. PACIFIC COAST 
CASUALTY CO. (No. 169-112.)* 


(New York Supreme Court, Appellate Division, Fourth Department.) 


1. INSURANCE — INDEMNITY INSURANCE — CONTRACTS — 
CONSTRUCTION. 

Where insurer, issuing an indemnity policy against loss sustained by the 
operation of elevators, stipulated that there could be no recovery for 
any loss except for loss sustained and paid in satisfaction of a final 
judgment, and that, in the event of an action against insured, insurer 
would defend the action and insured should not interfere with any 
negotiations for settlement or any legal proceeding, insurer, defending 
an action and taking an appeal from an adverse judgment without 
executing any stay bond, was liable to insured for the amount paid in 
satisfaction of the judgment to prevent a sale of his property to 
Satisty it. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


* Decision rendered, April 29, 1914. 147 N. Y. Supp. 765. 
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2. INSURANCE—INDEMNITY INSURANCE—LIABILITY. 

An indemnity policy against loss from operation of machinery, which 
stipulated that insured should render to insurer at all times all co- ° 
operation and assistance in his power, required insured, in the event 
of an accident, to render such immediate assistance to the persons in- 
jured as might reasonably be necessary to minimize the damages, and 
insurer was liable for medical expenses incurred by insured for the 
care of injured persons, though the policy prohibited insured from 
assuming liability without insurer’s written consent limited to pro- 
cedure after suit against insured. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


3. INSURANCE—INDEMNITY INSURANCE—LIABILITY. 

Where an insurer, issuing an indemnity policy against loss from operation 
of machinery, received notice of actions against insured on claims, 
but failed to defend, and insured was obliged to pay judgments, in- 
surer was liable therefor. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


Appeal from Trial Term, Monroe County. 

Action by the E. M. Upton Cold Storage Company against the Pacific 
Coast Casualty Company. Irom a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


Argued before Kruse, P. J., and Robson, Foote, Lambert, and Merrell, 


JJ. 


P. W. Cullinan, of Oswego, for Appellant. 
Clarence W. Mci<ay,.of Rochester (Lewis, McKay & McMillan, of 
Rochester, of counsel), for Respondent. 


AUSTIN vs. NAT’L CASUALTY CO. (No. 18,429 [54].)* 


(Supreme Court of Minnesota.) 


1. CONTRACTS — INSURANCE — CONSOLIDATION OF INSUR- 
ANCE COMPANIES—DISPOSITION OF SURPLUS—RIGHT 
TO COMPENSATION—PERFORMANCE. 

Plaintiff entered into a contract with defendant, a casualty insurance com- 
pany, to bring about the consolidation and reinsurance of another 
similar insurance company, called the Globe Company, and secure the 
approval of the insurance commission thereto, under section 3519, 
Gen. St. 1913, for a consideration equal to a stated percentage of the 
amount of the net surplus or assets received trom the Globe Com- 
pany by defendant in such consolidation. Plaintiff sues for the stip- 
ulated compensation, on the ground that defendant wrongfully pre- 
vented him from carrying out his contract, in that, when he had done 
all the work, except securing the approval of the insurance commis- 
sion, he was discharged, and also in that defendant proposed to the 

‘ * Decision rendered, May 15, 1914. 147 N. W. Rep. 281. Syllabus by the 

-ourt. 
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commission to exchange the greater part of the surplus for free or 

extended insurance to the Globe Company policyholders. It is held: 

* Conceding that the Globe policyholders had no right to receive a distribu- 
tion of the surplus, it was nevertheless the duty of the insurance com- 
mission, before it approved the consolidation, to direct the disposal 
thereof in the interest of the policyholders of the two companies 
concerned, and to see that the surplus did not disappear. And since 
plaintiff could not secure the approval of the commission to the plan 
he agreed to put through, he cannot recover as for performance. 

(For other cases, see Contracts, Cent. Dig. §§ 1409-1443; Dec. Dig. § 
303; Insurance, Cent. Dig. § 49; Dec. Dig. § 47.) 


2. CONTRACTS — ACTION FOR COMPENSATION — QUESTION 
FOR JURY. 

That defendant, when it understood that the original plan would not be 
approved, in answer to an inquiry of a member of the commission, in- 
dicated a willingness to give eight months’ free or extended insurance 
to the Globe Comp any’s policyholders, was not a modification of plain- 
tiff’s employment contract, so as to give a right of recovery, provided 
the jury found that the commission would have appreved the new 
plan. The jury had a right to find that the free or extended insurance 
proposed was only tentative on defendant’s part, and that in making 
it there was no wrongful interference with plaintiff's employment; 
and the court was right in leaving this issue to the jury, and in re- 
fusing defendant's requested instruction to the contrary. 

(For other cases, see Contracts, Cent. Dig. §§ 1311, 1349, 1466, 1543-1548, 
1827, 182714; Dec. Dig. § 323.) 


3. EVIDENCE—REST AND SECONDARY EVIDENCE—CONSOLI- 
DATION OF INSURANCE COMPANIES—CONCLUSION OF 
MEMBER OF INSURANCE COMMISSION. 

No reversible error was made in admitting or rejecting evidence. 

(For other cases, see Evidence, Cent. Dig. § 440; Dec. Dig. § 151.) 


Appeal from District Court, Hennepin County; Horace D. Dickinson, 
Judge. 

Action by Z. H. Austin against the National Casualty Company. 
From an adverse order, plaintiff appeals. Affirmed. 


A. B. Jackson and A. H. Higgins, both of Minneapolis, for Appeflant. 
H. L. Hoidale, of Minneapolis (Henry C. Walters, of Detroit, Mich., 
of counsel), for Respondent. 
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FIDELITY & CASUALTY CO. or New York vs. J. W. 
CROWDUS DRUG CO. (No. 1,305.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


INSURANCE — POLICY — CONSTRUCTION — AMOUNT OF 
PREMIUM. 

An employer’s liability policy stated that the premium of $113.90 placed 
therein was based or estimated upon data furnished in the schedule 
as to the amount of compensation paid employees, and, further, that 
the premium, though, should be subject to adjustment if the compen- 
sation was greater or less than the estimated sum stated in the 
schedule, etc. The compensation paid was in fact greater than the 
amount so estimated. Held, that the $113.90, the amount estimated, 
was not conclusive of the amount of the premium, and the insurer 
could recover the additional amount shown to be due. 


(For other cases, see Insurance, Cent. Dig. § 394; Dec. Dig. § 183.) 


Appeal from Dallas County Court; W. IF. Whitehurst, Judge. 

Action by the Fidelity & Casualty Company of New York against the 
J. W. Crowdus Drug Company. From a judgment for defendant, 
plaintiff appeals. Reversed and rendered. 


Thomas & Rhea and G. D. Hunt, all of Dallas, for Appellant. 
Seay & Seay, of Dallas, for Appellee. 


* Decision rendered, May 7, 1914. 166 S. W. Rep. 1186. 


Ooo 


BUSH ws. INDIANA & OHIO LIVE STOCK INS. CO. 
(No. 2,172.)* 
(Supreme Court of Appeals of West Virginia.) 


1. INSURANCE—LIVE STOCK POLICY—APPLICATION. 

Under the statutes of this state, the application for a live stock policy of 
insurance, to be a part of the policy, must be incorporated in it or 
attached to it. 


(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 
2. INSURANCE—APPLICATION—EVIDENCE—ADMISSIBILITY. 


Though an application for a policy of insurance is not a part of the 
policy because of failure to attach the same to it, a false statement 
therein is admissible under the general issue as evidence of fraud in 
the procurement of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645.) 

3. INSURANCE—PLEADINGS—WARRANTIES. 

So-called pleas and replications relating to warranties or supposed war- 
ranties in a policy of insurance are not pleadings in the technical 


* Decision rendered, April 28, 1914. 81 S. E. Rep. 984. 
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sense of the term. They are mere statements in the nature of bills 
of particulars, and not subjects of demurrer. 


(For other cases, see Insurance, Cent. Dig. $§ 1554, 1630; Dec. Dig. § 642.) 


4. INSURANCE—PROOF OF LOSS—“PAID’—QUESTION FOR 
JURY. 

It is for the jury to say whether the word “paid” in an affidavit, read in 
the light of proper extraneous evidence, was intended to express 
satisfaction in money or in a broader and more general sense, as by 
exchanged property and money. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


Error to Circuit Court, Taylor County. 

Action by J. Lester Bush against the Indiana & Ohio Live Stock In- 
surance Company. Judgment for plaintiff and defendant brings error. 
Affirmed. 


Benj. F. Bailey, of Grafton, for Plaintiff in Error. 
Warder & Robinson, of Grafton, for Defendant in Error. 





Life.| In the Matter of John Mercer Lyon, Bankrupt. 105 


The case reported herewith (In re Lyon) is one of first importance as involving 
the rights of assureds, who may become bankrupt, and their beneficiaries. 
This decision is doubly interesting, owing to the fact that the court, in 
affirming the referee’s opinion, holds contrary to other district courts of 
nearby jurisdictions. Alvin A. Morris Esq., of Messrs. Morris, Walker & 
Allen, Pittsburgh, appeared for the bankrupt, and in the course of preparing 
the pleadings, had occasion to examine every decision involving the rights of 
bankrupts and their beneficiaries in life policies. He has put this in the 
form' of an article for the INSURANCE LAW JOURNAL. It follows the 
case and is unusually clear and comprehensive and replete with references to 
the footnotes in which the authorities are cited.—[Ed. 


LIFE. 
UNITED STATES DISTRICT COURT. 


W. D. PENNSYLVANIA. 


IN THE MATTER OF JOHN MERCER LYON, Bankrupt. (No. 6,182.)* 


BANKRUPTCY—LIFE INSURANCE—CASH SURRENDER VALUE. 

The only cash surrender value that passes to a trustee in bankruptcy is 
the cash surrender value payable to the bankrupt, “himself, his estate, 
or personal representatives.” 

LIFE INSURANCE—BANKRUPTCY—RIGHTS TO PROCEEDS. 

The view that because the beneficiary is the wife of the bankrupt, and 
that she, in all probability, would not refuse her signature, and that 
therefore the provision requiring her signature should be disre- 
garded, cannot be accepted. 


Report and opinion of the referee on the petition of the trustee 
and answer thereto. 


Stonecipher & Ralston, Attorneys for the Trustee. 
Morris, Walker & Allen, Attorneys for the Bankrupt, and Mrs. Lyon, 
his wife. 


WILLIAM R. BLaAtr, Referee in Bankruptcy. 

On November 12, 1913, the trustee in bankruptcy in the 
above entitled case filed its petition asking for an order on the 
bankrupt and his wife to assign and transfer all the interest of the 
bankrupt in certain policies of insurance hereafter mentioned. 

An answer was filed on behalf of the bankrupt and his wife, 
and thereafter a hearing was had before the referee, and after 
due consideration the referee finds the facts to be as follows :— 

At the time of the bankruptcy there were six policies of life 
insurance on the life of the bankrupt, to wit :— 

(1) Policy No. 35850 in National Life Insurance Company 
of Vermont for $3,000.00, issued December 29, 1888, and payable 
at his death to his legal representatives. 

On February 26, 1912, the adjudication in bankruptcy in this 
case was filed and on that date this policy had a cash surrender 
value of $1,134.03, but the company had made loans on this 


* Decided, April 30, 1914. From certified transcript. 
Vol. XLIV.— 8 
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which then amounted, with accrued interest, to $801.15, leaving a 
net value of $332.88. This amount the bankrupt has been and 
is ready and willing to pay to the trustee, so that he may retain 
the policy, as provided by section 70, paragraph 5, of the Bank- 
ruptcy Law. 

There are, therefore, only five policies in controversy, which 
are as follows, to wit :— 

(2) Policy No. 41956 in State Life Insurance Company of 
Indianapolis, Indiana, for $5,000.00, issued October 24, 1900, on 
the life of the bankrupt, on ordinary life plan, payable to Essa B. 
Lyon, wife of the bankrupt, if living, otherwise to the bankrupt’s 
executors, &c. Under this policy the bankrupt had various options 
exercisable at the end of twenty years, and options after the 
second year to obtain extended or paid-up insurance, or cash, or a 
loan upon surrender or assignment of the policy. The right was 
reserved to change the beneficiary. 

On February 26, 1912, this policy had a cash surrender value 
of $1,134.20, but there were loans made by the company on the 
policy amounting, with accrued interest, to $910.55, thus re- 
ducing its net cash surrender value to $223.65. 

According to the rules and regulations of the company this 
policy cannot be surrendered and its cash value secured, nor can 
a loan be obtained thereon, without the written consent of the 
beneficiary designated therein, viz.: Essa B. Lyon. 

(3) Policy No. 24181 in the Provident Life and ‘Trust Com- 
pany of Philadelphia, for $2,500.00, issued December 17, 1884, on 
the life of the bankrupt, thirty-seven-year endowment form, 
payable December 17, 1912, to the bankrupt, or his assigns, or, in 
the event of his death prior to that date, to his wife, Essa B. 
Lyon, if living, otherwise to his executors, &c. No right was 
reserved by the bankrupt to change the beneficiary, nor will the 
company permit such change without the consent of the designated 
beneficiary, viz.: Essa B. Lyon. 

On February 26, 1912, this policy, according to the rules and 
custom of the company, had a cash surrender value of $1,313.73, 
but there were loans made thereon by the company, amounting, 
with accrued interest, to $586.83, thus reducing its net cash value 
to $726.90. 

According to the rules and regulations of the company, no 
loan could be procured on this policy, nor could it be surrendered 
and the cash value thereof be obtained, without the written consent 
of the designated beneficiary, viz.: Essa B. Lyon. 

(4) and (5) Policy No. 122335 for $2,000.00, issued November 
22, 1905, and Policy ‘No. 91057 for $1,000.00, issued January 26, 
igo1, in the Provident Life & ‘Trust Company, of Philadelphia, 
each on the life of the bankrupt, on twenty-year endowment plan, 
payable at end of twenty years to the bankrupt, or his assigns, or, 
in the event of his death prior to such date, to his wife, Essa B. 
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Lyon, if living, otherwise to his executors, &c. No right was re- 
served by the bankrupt to change the beneficiary, nor will the 
company permit such change without the consent of the desig- 
nated beneficiary, viz.: Essa B. Lyon. 

On February 26, 1912, Policy No. 122335 had a cash surrender 
value of $438.30, and policy No. 91057 a cash surrender value of 
$425.66. 

According to the rules and regulations of the company, no 
loan could be procured on these policies, nor could they be sur- 
rendered and the cash value thereof be obtained, without the 
written consent of the designated beneficiary, viz.: Essa B. Lyon. 

(6) Policy No. 3197572 in the New York Life Insurance 
Company for $5,000.00, issued October 26, 1901, on the life of 
the bankrupt, payable to his wife, Essa B. Lyon, or to such other 
beneficiary as may have been duly designated, and if no beneficiary 
be living at the death of the insured, then to his executors, &c. 
The right was reserved to the insured in this policy to change the 
beneficiary. 

This policy has no cash surrender value, but on February 26, 
1912, it had a loan value of $1,130.00, against which was an in- 
debtedness due to the company, covered by a premium lien note 
for $711.10, amounting, with accrued interest, to $723.25, leaving 
a net loan value of $406.75. 

According to the rules and regulations of the company no loan 
could be procured from the company upon this policy without the 
written consent of the designated beneficiary, viz.: Essa B. Lyon. 

All of these policies are claimed by the bankrupt, or his wife, 
Essa B. Lyon, as the beneficiary named in each of them. 

Prior to the decision of the Supreme Court in the case of Bur- 
lingham vs. Crouse, 228 U. S. 459 (1913), there was much doubt 
as to the rights of the insured and beneficiaries under policies 
having a cash surrender value, and containing a beneficiary other 
than the insured, and reserving the right to change the beneficiary 
in the insured. <As is pointed out in Burlingham vs. Crouse 
aforesaid, different views were taken of section 70 (5) of the 
Bankruptcy Law, and conclusions irreconcilably different were 
reached by the court in accordance with the view of said section 
of the Bankruptcy Law adopted. 

It appears to be established in Burlingham vs. Crouse that the 
proviso contained in section 70 (5), though the form usually 
employed to limit the general terms immediately preceding it 
is not to be so construed, but is to be regarded as additional leg- 
islation, that by said additional legislation it is only the cash 
surrender value of policies having such cash surrender value 
payable to the bankrupt, his estate, or personal representatives, 
that passes in the first instance to the trustee subject to redemp- 
tion by the bankrupt, and that the policy itself does not pass to 
said trustee until the bankrupt has failed to redeem it. Justice 
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Day, in the opinion, says, “We think it was the purpose of Con- 
gress to pass to the trustee that sum which was available to the 
bankrupt at the time of bankruptcy as a cash asset; otherwise to 
leave to the insured the benefit of his life insurance.” Again, at 
the close of the opinion, the learned Justice repeats, “As we have 
construed the statute, its purpose was to vest the surrender value 
in the trustee for the benefit of his creditors, and not otherwise 
to limit the bankrupt in dealing with his policy.” 

It is therefore clear, that since Burlingham vs. Crouse, the only 
thing that passed to the trustee in bankruptcy in the first instance 
is the cash surrender value as assets of the estate, and not the 
policy of insurance itself. 

In the case of Hiscock vs. Mertens, 205 U. S. 202, it is held, 
that the cash surrender value recoverable by the trustee is not 
only the cash surrender value named in the policy, but if, by the 
custom and rules of the company, it has such cash surrender value, 
the same passes to the trustee whether it be named in the policy 
or not. 

It is claimed by the trustee that, it being admitted that all the 
policies, except the New York Life Insurance policy above men- 
tioned had a cash surrender value, the trustee was entitled 
to receive such alleged cash surrender value in accordance with 
section 70 (5) of the Bankruptcy Law. 

The trustee further claims that, as to the New York Life Policy, 
it being admitted that it had what is called a loan value, this 
in effect is a cash surrender value and should be paid by the 
bankrupt to his trustee. From the evidence, this loan value ap- 
pears to be a right in the bankrupt upon giving a note to borrow 
from the company a premium value on the sole security of the 
policy. 

The referee is of opinion that, except as to the first policy, to 
wit: Policy No. 35850 in the National Life Insurance Company, 
the petition of the trustee must be dismissed. In the opinion of 
the referee, the only cash surrender value that passes to the trus- 
tee is the cash surrender value payable to the bankrupt “himself, 
his estate, or personal representatives.” In each of the policies, 
the cash surrender value can only be obtained according to the 
custom of the company on the receipt of the bankrupt and the 
beneficiary jointly. 

It is argued that, because the beneficiary is the wife of the 
bankrupt, and that she, in all probability, would not refuse her 
signature to the payment of the cash surrender value to her 
husband, therefore, this provision of the policy requiring her 
consent should be disregarded and the policy be construed as if 
the cash surrender value was payable solely to the bankrupt him- 
self. 

The referee cannot accept this view. The custom of the 
company in requiring the consent of the beneficiary is, it seems 
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to the referee, a perfectly lawful requirement and binding on the 
bankrupt and, therefore, upon his trustee. It confers some 
rights upon the beneficiary, the wife of the bankrupt. Indeed, 
under Holden vs. Stratton 198 U. S. 202, and In re Booss, 18 A. 
B. R. 658, the rights of the beneficiary, as the wife of the bank- 
rupt in the Provident Life & Trust Company policies, are ex- 
empted from claims of creditors by the statute law of the state 
of Pennsylvania. 

As to the loan value provided in the New York Life policy, it 
appears to the referee to differ materially from the cash surrender ; 
value mentioned in section 70 (5) of the Bankruptcy Law. i 

A 












The learned counsel for the trustee argues that, because the 
loan value is made upon the sole security of the policy which, if 
the loan is not paid, is taken and terminated by the company as 
pledgee, therefore it is the same as a cash surrender policy. 
It seems to the referee the two policies are not identical. In 
the cash surrender policy nothing is done but to hand over the 
policy and receive the money. In the loan value policy the trus- 
tee would be obliged to make an application for a loan and sign 
a written obligation to pay at a future time. It appears by the 
letter of the general counsel of the New York Life Insurance 
Company, that a loan value policy is not the same as a cash 
surrender value policy, and that the New York Life loan value 
policy is a different thing from a cash surrender value policy. 

The referee is of opinion that the loan value in the New York 
Life policy mentioned in this case did not pass to the trustee as a 
cash surrender value under section 70 (5), of the Bankruptcy 
Law. 

In accordance with the foregoing conclusion, it is ordered that 
the trustee, on receipt of the sum of $332.88, being the cash 
surrender value thereof, transfer and assign unto the bankrupt, 
Policy No. 35850 in the National Life Insurance Company, and 
that as to the other policies mentioned in said petition, the peti- 
tion of the trustee be dismissed. 






















Order of referee entered April 11, 1914. 
Petition for review filed by trustee. 

Order of referee affirmed, per curiam, April 30, 1914, by 
district court, on opinion filed by referee. 







LIFE INSURANCE POLICIES IN BANKRUPTCY—THE 
EFFECT OF CLAUSE PERMITTING CHANGE 
OF BENEFICIARY. 
By Arvin A. Morris, 
of Morris, Walker & Allen, Pittsburgh, Pa. 


The muddle of conflicting and irreconcilable decisions as to the 
rights of a trustee in bankruptcy in policies of insurance on the 
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life of a bankrupt is gradually being clarified by the court of 
ultimate authority, but at least one important question remains to 
be settled, and that is :— 

Does the reservation of the right to change the beneficiary in 
a policy of insurance on the life of a person who afterwards be- 
comes a bankrupt cause such policy to pass to his trustee in bank- 
ruptcy, as property which the insured, prior to the filing of the 
petition, could have transferred? 

This is a matter of considerable moment to an ever-increasing 
number of business and professional men, who invest in life in- 
surance, in one form or another, for the purpose of protecting 
their families and those dependent upon them, in the event of 
death, or for their own security and comfort in later’ years, and 
who expect such protection to be secure and assured to them not 
only under ordinary conditions but through periods of adversity. 

Policies of life insurance, as has been pointed out by the courts,! 
have varied much in form since their inception as contracts for 
the payment of a certain sum upon the death of the insured, and 
at the present time many of them have an almost bewildering 
schedule of options and privileges which may be exercised by the 
insured. The existence of these options and privileges has led 
some of the courts to look upon the policy containing them as 
not being life insurance within the intendment of certain statutes, 
but their advantages are attested by the fact that most of the 
policies now offered contain them. 

Among these privileges is the right to change the beneficiary, 
and this has been found so desirable that it is incorporated in 
probably the majority of the policies now being issued, but if 
the effect of such a privilege is to sweep away that protection 
which the insured has planned, when it is most needed, in times 
of misfortune, then the sooner that the dangers of such a right or 
privilege be made known the better it will be, not only for the 
insured, but for the insurer. 

While the effect of this privilege in the event of the bankruptcy 
of the insured has been considered in many cases by the district 
courts, and in some by the circuit courts of appeal, with the 
result that their decisions are in irreconcilable conflict, and mostly 
dependent upon the exemption laws of the several states, the 
opinion of the Supreme Court on the question above stated, has 
not yet been definitely expressed; but that it has been fore- 
shadowed, if not clearly indicated, can be shown, it is believed, 
by a brief review and examination of the decisions of that court, 
as thus far reported, on the subject of life insurance policies in 
bankruptcy. 

The provisions of the Bankruptcy Act bearing upon the matter 
are these: 


1. Burlingham vs. Crouse, 228 U. S. 459, 57 L. Ed. 920, 30 A. B. R. 6, 46 L. R. 
A. (N. S.) 148, aff’g 24 A. B. R. 632, 181 Fed. 479; In re Orear, 26 A. B. R. 521, 
189 Fed. 888; Mutual L. I. Co. of N. Y. vs. Smith, 25 A. B. R. 768, 184 Fed. 1. 
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“Sec. 6. Exemptions of Bankrupts: (a) This act shall not 
affect the allowance to bankrupts of the exemptions which are 
prescribed by the state laws in force at the time of the filing of 
the petition in the state wherein they have had their domicile for 
the six months, or the greater portion thereof, immediately pre- 
ceding the filing of the petition.” 

“Sec. 70. Title to Property: (a) The trustee of the estate of 
a bankrupt, upon his appointment and qualification, and his suc- 
cessor or successors, if he shall have one or more, upon his or 
their appointment and qualification shall, in turn, be vested by 
operation of law with the title of the bankrupt, as of the date he 
was adjudged a bankrupt, except in so far as it is to property 
which is exempt, to all (1) documents relating to his property ; 
(2) interest in patents, patent rights, copyrights, and trade-marks ; 
(3) powers which he might have exercised for his own benefit, 
but not those which he might have exercised for some other 
person; (4) property transferred by him in fraud of his creditors ; 
(5) property which prior to the filing of the petition he could by 
any means have transferred or which might have been levied upon 
and sold under judicial process against him: Provided, that 
when any bankrupt shall have any insurance policy which has a 
cash surrender value payable to himself, his estate, or personal 
representatives, he may, within thirty days after the cash sur- 
render value has been ascertained and stated to the trustee by the 
company issuing the same, pay or secure to the trustee the sum so 
ascertained and stated, and continue to hold, own, and carry such 
policy free from the claims of the creditors participating in the 
distribution of his estate under the bankruptcy proceedings, other- 
wise the policy shall pass to the trustee as assets; and (6) rights 
of action arising upon contracts or from the unlawful taking or 
detention of, or injury to, his property.” 

In the earlier years of the present Bankruptcy Law, the courts 
held conflicting views as to the effect and operation of the two 
sections above quoted. One line of cases held that section 6, 
adopting the state exemption laws, was limited or controlled by 
the proviso contained in section 70a (5), and that, although a 
policy of insurance might, under the state laws, be exempt from 
the claims of creditors, it nevertheless passed to the trustee in 
bankruptcy by virtue of the terms of the proviso.? The other 
held that the proviso does not qualify or restrict the exemptions 
accorded by section 6, and that, if a policy of insurance is exempt 
under the state laws, it does not pass to the trustee by reason of 
the terms of the proviso. The latter was held by the Supreme 


2. In re Lange, 1 A. B. R. 189, 91 Fed. 361 (D. C. Towa 1899); In re Scheld, 
5 A. B. R. 102, 104 Fed. 870 (C. C. A. Ninth Cir, 1900). 


3. Steele vs. Buel, 5 A. B. R. 165, 104 Fed. 968 (C. C. A. Eighth Cir. 1900, 
revers’g In re Steele & Co., 3 A. B. R. 549, 98 Fed. 78 D. C. Iowa 1899); 


Pulsifer vs. Hussey, 9 A. B. R. 657, 97 Me, 434 (1903). 
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Court, in 1905, in Holden vs. Stratton,‘ to be the correct interpre- 
tation, Mr. Justice White, saying :— 

“Section 70a deals only with property which, not being 
exempt, passes to the trustee. The purpose of the proviso was to 
confer a benefit upon the insured bankrupt by limiting the 
character of the interest in a non-exempt life insurance policy 
which should pass to the trustee, and not to cause such a policy 
when exempt to become an asset of the estate.” 

‘The court, a few months earlier, in construing section 6 of the 
Act had already said :— 

“The rights of a bankrupt to property as exempt are those 
given him by the state statutes, and if such exempt property is 
not subject to levy and sale under those statutes, then it cannot 
be made to respond under the Act of Congress.’ 

‘Two years later it was decided in Hiscock vs. Mertens,® fol- 
lowing a dictum in Holden vs. Stratton, that life insurance 
policies which have a cash surrender value only by the concession 
or practice of the company, and not by the express terms of the 
policy, come within the terms of the proviso permitting the bank- 
rupt to retain such policies upon payment of such value to the 
trustee, the court, by Mr. Justice McKenna, saying, that the 
purpose of the statute “was to secure to the trustee the sum of 
such value and to enable the bankrupt ‘to continue to hold, own 
and carry such policy free from the claims of the creditors par- 
ticipating in the distribution of the estate under the bankruptcy 
proceedings.’ ” 

In April, 1913, three important decisions were handed down by 
the Supreme Court, the opinion in each case being delivered by 
Mr. Justice Day. These decisions settled several important ques- 
tions, and one of them, it is submitted, clearly indicates the 
probable attitude of the court toward the subject primarily to 
be considered in this article. ‘These decisions are as follows :— 

In Everett vs. Judson,’ it was held that the surrender value of 
the policies at the date of the filing of the petition, and not at the 
date of adjudication, is what passes to the trustee in bankruptcy, 
and that upon payment of such value the executor of a bankrupt, 
who had committed suicide between the time of the filing of the 
petition and the date of the adjudication, could retain the policies 
and collect the proceeds thereof. 


4. Holden vs. Stratton, 198 U. S. 202, 49 L. Ed. 1018, 14 A. B. R. 94, revers’g 
In re Holden, 7 A. B. R. 615, 113 Fed. 141 (C. C. A. Ninth Cir. 1902, from 
state of Washington, statute of which exempts from all liability for any debt, 
proceeds or avails of all life insurance). In the following cases policies were 
held to be exempt under state statutes: In re Booss, 18 A. B. R. 658, 154 Fed. 
494 (D. C. Pa, 1907); In re Carlon, 27 A. B. R. 18 (D. C. S. Dak. 1911); In re Morse 
206 Fed. 350 (D. C. Kan. 1912); Matter of Churchill, 31 A B. R. 1, 209 Fed. 766 
(Cc. C. A. Seventh Cir. 1913, revers’g 29 A. B. R. 153, 198 Fed. 711, D. C. Wis.); 
Matter of Young, 31 A. B. R. 29, 208 Fed. 373 (D. C. Ohio 1912). See, also, In 
re Schaefer, 26 A. B. R. 340 (D. C. Ohio 1910). 


. Smalley vs. Langenour, 196 U. S. 93, 49 L. Ed. 400, 13 A. B. R. 692. 
5. 205 U. S. 202, 61 L. Ed. 771, 17 A. B. R. 483, affirming 15 A. B. R. 701, 142 


- 445 (C., C. A. Second Cir.), which reversed 12 A. B. R. 712, 131 Fed. 972 
; Ss Bee. Rode 


. 228 U. S. 474, 57 L. Ed. 927, 30 A. B, R. 1, 46 L. R. A. (N. S.) 154, affirming 
. B. R. 704, 192 Fed. 234 (C. C. A. Second Cir.), which in part affirmed 26 
- RR. 175 (D.C. Nz. Y.). 
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In Andrews vs. Partridge,® the bankrupt had died during the 
interval between the filing of the petition and the adjudication, 
and it was held that the right to retain the policies upon payment 
of the surrender value thereof was not extinguished by the death 
of the insured but could be exercised by his executrix. 

The most far-reaching in effect of these decisions is that in 
Burlingham vs. Crouse.*? In that case it appeared that on the day 
when the petition in bankruptcy was filed the insurance company 
had a lien upon the policies for loans made to the bankrupt equal 
to their then surrender value, and that, subject to said lien, the 
bankrupt had made an assignment of said policies to a third 
person. ‘The bankrupt died a few days after the adjudication 
and, in an action by the trustee to set aside said assignment as 
preferential, it was held that the policies did not pass to the 
trustee and that he had no interest in the proceeds thereof. The 
reasoning of the court should be noted, for its bearing upon the 
question under discussion is important. 

After quoting section 70a, and stating that two constructions 
had been given to this section, one, that only policies having a 
cash surrender value pass to the trustee.for the benefit of cred- 
itors,!® and the other, that policies which have no surrender value 
pass to the trustee under the language of the clause immediately 
preceding the proviso, as property which the bankrupt could by 
any means have transferred,'! the court calls attention to the fact 
that the Act of 1867 contained no special provision for insurance 
policies, and that,-under said Act, insurance upon the life of the 
bankrupt vested in the bankrupt estate only to the extent of its 
cash surrender value at the time of the filing of the petition, by 
virtue of the broad language of the Act, passing to the trustee 
(or assignee) “all the estate, real and personal” of the bankrupt.’ 
The court then refers to its prior decisions in Holden vs. 
Stratton and Hiscock vs. Mertens, and says :— 


8. 228 U. S. 479, 57 L. Ed. 929, 30 A. B. R. 4, reversing 27 A. B. R. 388, 191 
Fed. 325, 41 L. R. A. (N. S.) 123 (C. C. A. Third Cir.). 


9. 228 U. S. 459, 57 L. Ed. 920, 30 A. B. R. 6, 46 L. R. A. (N. S.) 148, affirming 
24 A. B. R. 632, 181 Fed. 479 (C. C. A. Second Cir.). 

10. In re Buelow, 3 A B. R. 389 (D. C. Wash. 1899); Morris vs. Dodd, 6 
A. B. R. 76, 110 Ga. 606, 50 L. R. A. 33 (1900); In re Josephson, 9 A. B. R. 345, 
121 Fed. 142 (D. C, Ga. 1903, affirmed in 10 A. B. R. 687, 124 Fed. 734); Gould 
vs. N. Y. Life Ins. Co., 13 A. B. R. 233, 132 Fed. 927 (D. C. Ark. 1904); In re 
Blount, 16 A. B. R. 97, 142 Fed. 263 (D. C. Ark. 1906); Carr vs. Myers, 15 
A. B. R. 116, 211 Pa. 349 (1905, Bankrupt was beneficiary in policy on life of her 
husband); and later cases: Sanders vs. Actna Ins. Co., 31 A. B. R. 854 (S. Car. 
Sup. Ct. 1913); Matter of Young, 31 A. B. R. 29, 208 Fed. 373 (D. C. Ohio 1912). 


11. Re Slingluff, 5 A. B. R. 76, 106 Fed. 154 (D. C. Md. 1900, explaining In re 
Hernick, 1 A. B. R. 713, in which question arose on bankrupt’s application for 
discharge); In re Becker, 5 A. B. R. 438, 106 Fed. 54 (D. C. N. Y. 1901, on 
bankrupt’s discharge); In re Welling, 7 A. B. R. 340, 113 Fed. 189 (C. C. A. 
Seventh Cir. 1902); In re Coleman, 14 A. B. R. 461. 186 Fed. 818 (C. C. A. 
Second Cir. 1905); Matter of Phelps, 15 A. B. R. 170 (Ref. N. Y. 1905); Van 
Kirk vs. Slate Co., 15 A. B. R. 239, 140 Fed. 38 (D. C. N. Y¥. 1905); Clark vs. 
Equitable L. A. Soc., 16 A. B. R. 187, 143 Fed. 175 (D. C. Pa. 1906, where en- 
dowment policy was matured); Matter of Hettling, 23 A. B. R. 161, 175 Fed. 65 
(Cc. C. A. Second Cir. 1909); In re Davidson, 24 A. B. R. 460 (D. C. N. Y. 1910, 
where policies were pledged and value ascertained at instance of trustee); In re 
Orear, 24 A. B. R. 343, 178 Fed. 632, 30 L. R. A. (N. S.) 990 (C. C. A. Eighth 
Cir. 1910); In re Draper, 32 A. B. R. 203, 211 Fed. 230 (D. C. N. Y. 1914, not 
mentioning Burlingham vs. Crouse). 


12. In re McKinney, 15 Fed. 535 (D. C. N. Y. 1883). 
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“True it is that life insurance policies are a species of property 
and might be held to pass under the general terms of subdiv. 5, 
section 70a, but a proviso dealing with a class of this property was 
inserted and must be given its due weight in construing the 
statute. It is also true that a proviso may sometimes mean simply 
additional legislation, and not be intended to have the usual and 
primary office of a proviso, which is to limit generalities and ex- 
clude from the scope of the statute that which would otherwise 
be within its terms. 


“This proviso deals with explicitness with the subject of life 
insurance held by the bankrupt which has a surrender value. 
* * * While life insurance is property, it is peculiar 
property. * * * 

“Congress undoubtedly had the nature of insurance contracts in 
mind in passing section 70a with its proviso. Ordinarily the 
keeping up of insurance of either class would require the pay- 
ment of premiums perhaps for a number of years. For this 
purpose the estate might or might not have funds, or the payments 
might be so deferred as to unduly embarrass the settlement of the 
estate. Congress recognized also that many policies at the time 
of bankruptcy might have a very considerable present value which 
a bankrupt could realize by surrendering his policy to the com- 
pany. We think it was this latter sum that the act intended to 
secure to creditors by requiring its payment to the trustee as a 
condition of keeping the policy alive. In passing this statute Con- 
gress intended, while exacting this much, that when that sum was 
realized to the estate, the bankrupt should be permitted to retain 
the insurance which, because of advancing years or declining 
health, it might be impossible for him to replace. It is the two- 
fold purpose of the Bankruptcy Act to convert the estate of the 
bankrupt into cash and distribute it among creditors, and then 
to give the bankrupt a fresh start with such exemptions and 
rights as the statute left untouched. In the light of this policy 
the act must be construed. We think it was the purpose of Con- 
gress to pass to the trustee that sum which was available to the 
bankrupt at the time of bankruptcy as a cash asset; otherwise 
to leave to the insured the benefit of his life insurance.” 

(ok ok ORY 

“As we have construed the statute, its purpose was to vest 
the surrender value in the trustee for the benefit of the creditors, 
and not otherwise to limit the bankrupt in dealing with his 
policy.” 

Adopting, then, as correct and, at least, as final, the ruling of 
the Supreme Court that the proviso under discussion is addi- 
tional legislation, and that it was not intended “to limit gener- 
alities or excluded from the scope of the statute that which would 
otherwise be within its terms”, it follows, upon generally recog- 
nized rules of statutory construction, that no other provisions of 
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the Bankruptcy Act relating to property which vests in the trustee 
can be held to include or refer to policies of life insurance; and 
that no policy of insurance on the life of a bankrupt passes to his 
trustee, unless it have a cash surrender value which the bankrupt 
declines or neglects, after notice, to pay or secure to the trustee. 
The trustee’s rights, according to the ruling of the court, are 
limited and restricted to policies having, by contract or custom, a 
cash surrender value, and to such value as of the date of the 
filing of the petition. In Andrews vs. Partridge, the Circuit 
Court of Appeals had held that it was the policy itself which 
passed to the trustee, but this ruling was reversed by the 
Supreme Court; and, as the latter said, in Burlingham vs. Crouse, 
“it was the purpose of Congress to pass to the trustee that sum 
which was available to the bankrupt at the time of bankruptcy as 
a cash asset; otherwise to leave to the insured the benefit of his 
life insurance”, which “because of advancing years or declining 
health, it might be impossible for him to replace.” 

It may be remarked that, in the language of the court, the 
purpose of the statute was “to pass to the trustee that sum which 
was available to the bankrupt at the time of bankruptcy as a cash 
asset”, and “to vest the surrender value in the trustee for the 
benefit of creditors,” whereas the words of the Act are, that 
“the policy shall pass to the trustee as assets’, but it is evident 
that the policy passes only for the purpose of enabling the 
trustee to realize its cash surrender value.'® 

No difficulty will be found in applying the rules .thus far 
laid down by the Supreme Court, in those cases in which the 
policy is payable in all contingencies to the bankrupt, his estate 
or personal representatives. Nor is there any call for their 
application when a policy is payable in all contingencies to a 
third person, for in such case the designated beneficiary has a 
vested interest.14 Doubts may arise, however, in those cases in 
which the insured is, by the terms of the policy, given the right 
after a certain lapse of time, or at certain intervals, to surrender 
the policy and receive in return a certain stipulated or ascertain- 
able sum as the cash surrender value thereof. ‘This right, it has 
been remarked, is different from the right to change the benefi- 
ciary, for the exercise of the former results in the cancellation 
of the policy and the destruction of the interests of the benefi- 
ciaries, whereas a change of beneficiary contemplates only an 
amendment or modification of the policy and its continued ex- 
istence.!® 


13. Sanders vs. Actna Ins. Co., 31 A. B. R. 854, 856; In re McKinney, 15 Fed. 
635, 538. 

14, Central Nat. Bank vs. Hume, 128 U. S. 195, 32 L. Ed. 370 (1888). It seems 
that in Wisconsin the insured has had the right to change the beneficiary without 
having reserved such right in the policy, but the statute now protects wife and 


children; see Boehmer vs. Kalk, — Wis. — , 49 L. R. A. (N. S.) 487, 144 N. W. 
182 (1913). 


15. Holder vs. Prudential Ins. Co., 77 S. Car. 299, 57 S. E. 853, cited in 35 
L. R. A. (N. 8S.) 845, note; Indiana N. L. Ins. Co. vs. McGinnis, — Ind. —, 101 
N. E. 289, 45 L. R. A. (N. S.) 192. 
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It has also been suggested that a distinction exists between the 
right of creditors to compel the exercise for their benefit of an 
option on the part of the insured to surrender the policy and 
receive a cash payment, and their right to subject to their claims 
his contingent interest in a policy having a cash surrender value; 
the result of the first being to terminate the policy and defeat 
the contingent rights of beneficiaries, while in the latter case 
the rights of the beneficiaries would be unaffected, the insurance 
being continued.?® 

Such a distinction, however, if sound, seems to be unnecessary, 
at least so far as the Bankruptcy Law is concerned. For, bearing 
in mind the intent of Congress and the nature and extent of the 
trustee’s rights, as thus far determined by the Supreme Court, 
the language of the proviso which, as we have seen, is additional 
and exclusive legislation, means that the trustee is entitled to the 
cash surrender value of only those policies which, by their ex- 
press terms, are payable to the bankrupt, his estate or personal 
representatives, at and as of the date of the filing of the petition. 
In short, the proviso should be further punctuated by inserting 
commas after the words “policy” and “value”, as they respec- 
tively first appear, so that the clause shall read: “Provided, that 
when any bankrupt shall have any insurance policy, which has a 
cash surrender value, payable to himself”, etc. The phrase 
“cash surrender value”, has come to have a well understood 
meaning which cannot be confounded with the value which 
attaches to the policy upon its maturity at the expiration of its 
term, either by lapse of years or by the death of the insured,'? 
and it is absurd and meaningless to make this phrase refer or 
relate to “his estate, or personal representatives”. It is the word 
“policy” and not the phrase “cash surrender value”, which is 
qualified by the comprehensive expression, “payable to himself, 
his estate or personal representatives”. 

In the light of the construction placed upon the proviso by the 
Supreme Court, the conclusion is unavoidable that only those 
policies which are payable to the bankrupt, his estate or personal 
representatives, shall pass to the trustee, unless their surrender 
value be paid or secured to him for the benefit of the creditors. 
A policy which, at the time of the bankruptcy, is contingently 
payable to another, does not answer the description. When the 
court spoke of “that sum which was available to the bankrupt’, 
it meant, as the context shows, that sum which was available by 
the custom or concession of the company, and not that which 
might be made available to the bankrupt if he were permitted 


16. Note to McCutcheon vs. Townsend, 16 L. R. A. (N. S.) 316. Judge Grosscup, 
in dissenting opinion in Re Welling, 7 A. B. R. 340, 113 Fed. 189, says. where 
wife is a beneficiary, the options in the policy can only be exercised by her hus- 
band; that no one can stand in his place. This was followed in Re Schaefer, 26 
A. B. R. 340. 


17. Riegel vs. American Life Ins. Co., 153 Pa. 134, 19 L. R. A. 166, 25 Atl. 1070; 
In re Welling, 7 A. B. R. 340, 113 Fed. 189, cited in brief; Andrews vs. Partridge, 
228 U. S. 479, 57 L. Ed. 930, 
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or required to obtain the consent of some third person having an 
interest in the policy. The court had already stated that the two- 
fold purpose of the Bankruptcy Act was “to convert the estate 
of the bankrupt into cash and distribute it among creditors, and 
then to give the bankrupt a fresh start with such exemptions and 
rights as the statute left untouched.” ‘The fact, therefore, that 
some special right or peculiar property, such as life insurance, 
may be untouched and left in the bankrupt by the Bankruptcy 
Act, although it might be reached by creditors by attachment or 
bill in equity in some of the states,!* is not sufficient to overcome 
the words of the Act and the well settled rules of construction 
applied thereto.’® 

If the views herein expressed as to the meaning of the lan- 
guage of the Supreme Court in Burlingham vs. Crouse be correct, 
it follows that all those cases in which the bankrupt has been re- 
quired to assign to his trustee all his contingent or reversionary 
interest in life insurance policies, are overruled.*° 

An examination of the cases involving policies, which have, by 
custom or by their terms, a cash surrender value, in which a 
beneficiary, direct or contingent, other than the insured, has 
been named, and in which the right has been reserved to change 
the beneficiary, shows, as has been stated, a serious conflict of 
authority. But there is nothing in the language of the proviso to 
support the proposition that policies which can be made payable 
to the bankrupt, his estate or personal representatives, by the 
exercise of a power reserved in the policy to change the bene- 
ficiary, are such policies as will pass to the trustee because of the 
dominion over them remaining in the insured. If it had been 
intended that all such policies should pass to the trustee as assets 
of the estate, it would have been a very simple matter to omit the 
words “his estate, or personal representatives”, and have had the 
proviso read as follows: “Provided, that when any bankrupt 
shall have any insurance policy which has a cash surrender value 
payable to himself, or of which he could by any means avail 
himself, he may, within thirty days”, etc. The error into which 
the lower and intermediate courts have fallen in holding that 
such policies pass to the trustee results from their having regarded 
the trustee’s rights to insurance policies as based upon that por- 
tion of the statute whereby he is vested with the title to all 
property, not exempt, which the bankrupt could have trans- 
ferred; that is, from their interpretation of the proviso as a 


18. Note in 16 L. R. A. (N. S.) 316; but a creditor’s bill will not lie in Colorado; 
Nat. Bank of Commerce vs. Appel, 4 L. R. A. (N. S.) 456, 83 Pac. 965.- 

19. Sanders vs. Actna Ins. Co., 31 A. B. R. 854. 

20. In re Diack, 3 A. B. R. 723, 100 Fed. 770 (D. C. N. Y. 1900); In re Board- 
man, 4 A. B. R. 620, 103 Fed. 783 (D. C. Mass. 1900); In re Schofield, 17 A. B. R. 
916 (Ref. Pa. on question of discharge); In re White, 23 A. B. R. 90, 174 Fed. 
$33, 26 L. R. A. (N. 8S.) 451 (C. C. A. Second Cir. 1909); and others cited in 
note 11. Where the bankrupt is named ag beneficiary in a policy on the life of 
another, if his interest be defeasable, or of no value, it does not pass to his 
trustee; In re Hogan, 28 A. B. R. 166, 194 Fed 846 (C. C. A. Seventh Cir. 1912); 
In re McDonnell, 4 A. B. R. 92, 101 Fed. 239 (D. C. Iowa 1900); Carr vs. Myers, 
15 A. B. R. 116, 211 Pa. 349 (1905). 
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qualification, instead of a grant of power. This will be disclosed 
by a brief review of the decisions, nearly all of which were 
rendered before the opinion in Burlingham vs. Crouse was re- 
ported. 

In most of the cases the construction and application of the 
exemption laws of the state have been involved, but in a very 
few decisions have been made without reference to such laws. 
Presumably, however, the same principles should apply and the 
same result should be reached in the latter class of cases as in 
those in which the policies have been held not to be within the 
protection of the exemption laws; for, the mere fact that the 
property could have been transferred by the bankrupt before the 
filing of the petition does not deprive it of its character as ex- 
empt property, if it comes within the description of the exemp- 
tions allowed by law. 

It is worth while, however, to refer to the few cases in which 
the exemption laws were not considered in order to see upon 
what authority they rest. 

In the case of In re Dolan,*! in the eastern district of Penn- 
sylvania, the policy was held to pass to the trustee on the ground 
that it was property which the bankrupt could have transferred, 
citing In re Orear, 24 A. B. R. 343. The decision in the latter 
case** was put upon the ground that the right to change the 
beneficiary was a power which the bankrupt could have exer- 
cised for his own benefit, although coming under subdiv. 5, of 
section 70a, but a strong dissenting opinion was filed by Pollock, 
J., whose views as to one of the policies being exempt were 
sustained in a later opinion of the same court, to be referred to 
hereafter. ‘The cases from New York and Massachusetts turn 
upon the peculiar construction given by the courts of those 
states to their respective statutes relating to insurance for the 
benefit of a married woman. 

In New York, it is said that in order to be within the pro- 
tection of the statute, the policy must be one which is the ab- 
solute property of a married woman or her children, and such as 
she may dispose of by will;** also, that it is not the policy, or the 
rights evidenced thereby, but the avails of the policy, or “the 

21. 25 A. B. R. 145, 182 Fed. 949 (1910). 


22. In re Orear, 24 A. B. R. 343, 178 Fed. 632, 30 L. R. A. (N. S.) 990 (C. CGC. A. 
Bighth Cir. 1910), but the question of exemptions was considered later in same 
case in 26 A. B. R. 521, 189 Fed. 888. In Equitable Life Assur. Soc. vs. Miller, 
25 A. B. R. 560, 185 Fed. 98, before the same court, the right to change the 
beneficiary and the effect of the exemption statute were not discussed. In that 
case the trustee was allowed to recover from the company the surrender value 
of the policies, which were contingently payable to the wife or children of the 
bankrupt, and upon which he procured a loan from the company after bank- 
ruptcy, the court holding that, by default in the payment of premiums, all in- 
terest of the beneficiaries had ceased, and that the trustee was the party 
entitled to receive the cash surrender value of the policies. 


23. Matter of White, 23 A. B. R. 90, 174 Fed. 333, 26 L. R. A. (N. 8S.) z, 
quoting the statutes. 
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insurance money”, which is exempt.** In all the cases reported, 
apparently the policies would have been held to be without the 
protection of the statute, irrespective of the existence of a clause 
permitting the insured to change the beneficiary.”® 

In Massachusetts, it is held that, since the statute is intended 
to secure the result of preserving the policy to the married 
woman or her children, independently of the insured or his 
representatives, if the provision for payment to her is not adapted 
to secure this result, it cannot be such a provision as the statute 
contemplates.** In that state the question had been passed upon 
by the Supreme Court of the state in the case of an assignment 
for the benefit of creditors. 

In Kentucky, Minnesota, Missouri, New Hampshire, Ohio and 
Wisconsin, it has been held that policies coming within the 
provisions of a statute rendering them exempt from the claims 
of creditors of the insured do not pass to the trustee in bank- 
ruptcy, although the insured may have reserved in the policy 
the right to change the beneficiary. 

In the Kentucky case," it was ruled that, being exempt under 
the terms of the statute, title to the policy did not pass to the 
trustee. ‘The Supreme Court of the state had held, by a divided 
court, that an assignment for the benefit of creditors did not 
carry with it the right to exercise an option to surrender the 
policy and that the assignee had no claim upon the policy, which 
was exempt under the statute, but the court further stated that 
if a power to change the beneficiary had been reserved, the 
insured could not be required to exercise it for the benefit of 
creditors.** 

The Minnesota case*® decided that, when the rights of the 
trustee were fixed, as of the date of the adjudication, (the date 
of the filing of the petition has since been determined to be the 
proper date), the beneficiary named in the policy was the wife. 
The insurance was then for her benefit and therefore exempt. 

In the Missouri case,°®° it was pointed out by the court that 

24. Matter of Phelps, 15 A. B. R. 170. In Tenn. the exemption applies only 


in case of death of the husband; In re Moore, 23 A. B. R. 109, 173 Fed. 679 
(Db. C. Tenn, 1909). 

25. In re Wolff, 21 A. B. R. 452, 165 Fed. 984 (D. C. N. Y¥. 1908); Matter of 
Hettling, 23 A. B. R. 161, 175 Fed. 65 (C. C. A. 1909); and following cases in 
which right to change beneficiary does not appear; In re Diack, 3 A. B. R. 723, 
100 Fed. 770; Matter of Phelps, 15 A. B. R. 170; In re Coleman, 14 A. B. R. 461, 
136 Fed. 818, in which subdiv. 5 of § 70a is said not to be the sole grant of power 
to the trustee to take insurance policies; In re Draper, 32 A. B. R. 203, 211 
Fed. 230, in which, although the opinion was handed down in Feb. 1914, no 
reference was made to Burlingham vs. Crouse. 

26. In re Loveland, 27 A. B. R. 765 (D. C. 1912, quoting statute). This case 
was reversed by the C. C. A. in 29 A. B. R. 560, 200 Fed. 136, on the ground 
that the wife, having paid some of the premiums, had a lien upon the policy, 
the court holding tnat the bankrupt could only be required to assign his rights 
thereunder. 

27. Matter of Pfaffinger, 21 A. B. R. 255, 164 Fed. 526 (D. C. Ky. 1908). 

28. McCutcheon vs. Townsend, — Ky. —, 105 S. W. 937, 16 I. R. A. (N. 8.) 
316 (1907). 

29. In re Johnson, 24 A. B. R. 

30. In re Orear, 26 A. B. R. 52 


277, 176 Fed. 591 (D. C. Minn. 1910). 
1 


, 189 Fed. 888 (C. C. A. Eighth Cir. 1911), and 
see dissenting opinion of Pollock, J., in 24 A. B. R, 343, 178 Fed. 832. 
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substantially all modern policies give the insured the right to 
change the beneficiary and confer upon him a right of surrender 
and to borrow upon the policy, (as did the policy in question), 
that the statute of the state was enacted in 1899, being a revision 
and re-enactment of a former statute, and that if these pro- 
visions would preclude the operation of the statute, then “it 
was a mere idle form of words and referred only to an obsolete 
kind of policy”. It was also urged that the right to claim the 
exemption was personal and had not been asserted by the wife, 
but, in answer to this, the court said that the trustee was claiming 
property to which, because of the statute, he never took title. 

In New Hampshire,*! insurance policies on the life of a bank- 
rupt for the benefit of his wife, which would otherwise constitute 
assets for the benefit of his creditors, are exempt, under the stat- 
utes, from any claim by his trustee in bankruptcy. 

In Ohio,** an endowment policy, payable, in the event of the 
death of the insured during its terms, to his wife, with the right 
reserved to change the beneficiary, was considered speculative 
and was allowed to be sold by the trustee; while other policies 
payable to the wife, but with the right reserved to change the 
beneficiary, and to surrender the policy for its stipulated value, 
without her consent, were held to be within the protection of the 
statute which, it was said, would otherwise be to no purpose. 

The Wisconsin Supreme Court** held that the trustee’s rights 
were fixed as of the date of adjudication; that if the policy was 
exempt at that time, it could not pass later, no matter what the 
bankrupt might do; and that the right to change the beneficiary 
did not control. 

The Alabama Supreme Court*! has held that if the policy is 
exempt under the state law, it is not affected by the fact that the 
insured is authorized by the contract to change the beneficiary. 

The South Carolina Supreme Court*® has said that the propo- 
sition that the power to change the beneficiary vests in the 
trustee is unsound, for it presupposes that the policy vests in 
the trustee. 

The Supreme Court of Colorado,** in a case in which, ap- 
parently, the exemption laws of the state were not involved, 
dismissed a creditor’s bill filed to reach the surrender value of 
insurance policies on the debtor’s life, which were payable to 
him at maturity or, in the event of his prior death, to his wife 

31. In re Whelpley, 22 A. B. R. 433, 169 Fed. 1019 (D. C. N. H. 1909). 

82. Matter of Young, 31 A. = R. 29, 208 Fed. 373, (D. C. Ohio 1912); see, also, 
In re Schaefer, 26 A. B. R. 0. 

33. Allen vs. Central lec Trust Co., 25 A. B. R. 126, (1910); see, also, 
Matter of Churchill, 31 A. B. R. 1 

34. Young vs. Thomason, — Ala. —, 60 So. 272, cited in 46 L. R. A. (N. S.) 
148, note. 


35. Sanders vs. Actna Ins, Co., 31 A. B. R. 854, (1913). 


86. National Bank of Commerce vs. Appel Clothing Co., — Colo. —, 83 Pac. 
965, 4 L. R. A. (N. 8.) 436, citing, in brief for Appel, various cases for the propo- 
sition that ‘A creditor’s bill cannot reach an option held by debtor.” 
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and children, and in which he had retained the power to change 
the beneficiary, saying, “whether these interests be subject to 
revocation by the insured is immaterial. ‘The beneficiaries cannot 
be divested of their interests except by the acts of the insured.” 

In Pennsylvania there are conflicting decisions. In the 
astern district, the existence of the right to change the benefi- 
Clary, no question of exemption being raised, has been held to 
cause the policy to vest in the trustee.*7 In the middle district, 
following the reasoning of the New York and Massachusetts 
courts, Judge Archbald said :— 

“It is the unoertainty of her interest that makes it of no con- 
cern. It is only to policies where she has something dependable 
that the exemption applies. Because of the bankrupt’s absolute 
command over it, the surrender value is regarded as payable to 
him, within the meaning of the law.” 

The statutes exempting policies of insurance taken out for, or 
expressed to be for, the benefit of a married woman were there- 
fore held not to apply.** 

In the western district of Pennsylvania, Referee Blair, at 
Pittsburgh, in an opinion adopted and affirmed by the district 
court, held, in Matter of Lyon,** that it is the cash surrender 
value which passes in the first instance to the trustee, and not the 
policy of insurance itself; that if the cash surrender value can 
only be obtained, according to the custom of the company, on the 
receipt of the bankrupt and the beneficiary jointly, the right 
thereto does not pass to the trustee; the custom of the company 
in requiring the consent of the beneficiary being, in the opinion 
of the referee, a perfectly lawful requirement and binding on 
the bankrupt and, therefore, upon his trustee.*° It was also 
decided in the same case that a policy not having a cash surrender 
value, but having a loan value substantially equivalent thereto, 
which was available to the insured, with the consent of the 
beneficiary, upon the signing of the usual loan application 
agreement containing a promise to repay (the policy, however, 
being the sole security for the loan), did not pass to the trustee 
as a cash surrender value under section 70a (5), of the Bankruptcy 
Law.‘! ‘The requirement that the beneficiary consent to the 

37. In re Dolan, 25 A. B. R. 145, 182 Fed. 949, (1910). 


38. In re Herr, 25 A. B. R. 142, 182 Fed. 715, (1910). 

39. Matter of Lyon,— Ins, Law Jour. — 62 Pittsburgh Leg. Jour. 293, (1914, not 
yet elsewhere reported). This case, in principle, seems to overrule a prior 
decision of the same referee, whereby he required an insurance company, sub- 
mitting itself to the jurisdiction, to pay over to the trustee the surrender value 
of a policy on the life of the bankrupt, in which the wife was named as benefi- 
ciary, with the right reserved to change the beneficiary, it appearing, however, 
that the policy was scheduled and not claimed as exempt, that both the bank- 
rupt and his wife had disappeared, and that notices sent by mail to the bank- 
rupt and his wife at their last known addresses to redeem the policy had not 
been returned by the postal authorities; Pittsburgh Provision & Packing Co. vs. 
Shrope, 62 Pitts. Leg. Jour. 114. 

40. This custom or requirement was considered by the referee to “confer some 
rights upon the beneficiary, the wife of the bankrupt.” 

41. Because of an inchoate or future loan value the policy was held to pass to 
the trustee in Re Coleman, 14 A. B. R. 461, 136 Fed. 818, but that case is 
overruled by Burlingham vs. Crouse. 
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surrender of the policy or the procurement of a loan was only by 
the unwritten custom of the companies. No such requirement 
was mentioned in the policies. It was also ruled in the same 
case that certain policies, which were endowment in form and 
in which there was no reservation of the right to change the 
beneficiary, were exempt under the Pennsylvania statutes.** No 
opinion was expressed as to whether the others were exempt. The 
decision was based upon the authority of Burlingham vs. Crouse. 

In the Lyon case, the custom of the companies in requiring 
the consent of the contingent beneficiary to a surrender of the 
policies was shown, and in all probability most, if not all, of the 
companies require such consent for their own protection,*® but 
even if such custom were not shown, upon the principles here- 
tofore discussed, the same result should have been reached. 

It has been contended in some of the cases‘! that the right to 
surrender the policy or to change the beneficiary is a power 
which the bankrupt might have exercised for his own benefit, 
section 70a, subdiv. 3; but if the proviso contained in subdivision 
5 of the section, is exclusive legislation on the subject of life 
insurance policies, as has been shown, this contention cannot be 
sustained. It has been fully and conclusively answered, however, 
by Pollock, J., in the dissenting opinion in Re Orear,*® and by 
the Supreme Court of the United States in a case arising under 
the Bankruptcy Law of 1867, wherein an assignee attempted to set 
aside certain deeds of trust whereby the bankrupt had conveyed 
real estate and policies of insurance to his wife, reserving to 
himself the power to revoke the transfer, and to transfer the 
property to such uses as he might appoint and to such persons as 
he might designate. In that case, Mr. Justice Field said: “That 
power (the power reserved) is not an interest in the property 
which can be transferred to another, or sold on execution, or 
devised by will. The grantor could, indeed, exercise the power 
either by deed or will, but he could not vest the power in any 


42. The Pa. Statutes are as follows: “All policies of life insurance, or an- 
nuities upon the life of any person, which may hereafter mature, and which 
have been or shall be taken out for the benefit of, or bona fide assigned to, the 
wife or children of any relative dependent upon such person, shall be vested in 
such wife or children or other relative, full (free) and clear from all claims of 
the creditors of such person’. Act of Apr. 15, 1868, § 1. P. L. 103. “A policy 
of insurance issued by any company, heretofore or hereafter incorporated, on 
the life of any person, expressed to be for the benefit of any married woman, 
whether procured by herself, her husband, or any other person, shall inure to her 
separate use and benefit, and that of her children, independently of her husband 
or his creditors, or the person effecting the same or his creditors. If the pre- 
mium is paid by any person with intent to defraud his creditors, an amount 
equal to the premium so paid, with interest thereon, shall inure to their benefit.” 
Act of June 1, 1911, § 27, P. L. 595, which is substantially a re-enactment of 
Act of May 1, 1876, 25. P. L. 60. In connection with the above statutes, 
which are similar to those of Mo. and Ohio, the following cases were cited in the 
brief for the bankrupt: McCutcheon’s App. 99 Pa. 133 Sebring vs. Brickley, 7 Pa. 
Sup. Ct. 198. McKown’s Est. (No. 1), 198 Pa. 96; Mitchell vs. Richmond, 164 Pa, 
566; Day vs. New England L. I. Co., 111 Pa. 507; Entwistle vs. Travelers Ins. Co., 
202 Pa, 141, Provident L. & T. Co. vs. Fidelity, ete., Co., 203 Pa. 82; Masonic M. 
L. A. vs. Paisley, 111 Fed. 32. 

43. Compare in Re Schaefer, 26 A. B. R. 340. 


44. In re Orear, 24 A. B. R. 343, 178 Fed. 632, 830 L. R. A. (N. S.) 990; In re 
Coleman, 14 A. B. R. 461, 136 Fed. 818. 


45. 24 A. B. R. 350, 178 Fed. 636. 
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other person to be thus executed. Nor is the power a chose in 
action. It did not, therefore, in our judgment, constitute assets 
of the bankrupt which passed to his assignee.’’** 

That the policies are in form endowment, semitontine, so 
called bond policies is immaterial. An effort has been made by 
some of the courts to distinguish such policies from ordinary 
life policies for fear that they might be used as a means to 
defraud creditors. Such fear seems to be more fancied than 
real, for a policy to have any considerable value must remain 
in force for some years, and frauds are not usually premeditated 
so long in advance. If the premiums are paid while the insured 
is solvent, creditors have no just cause of complaint; if they 
should be paid during insolvency they could doubtless be reached 
by appropriate action,’ as has been suggested in some cases and 
has been provided for by the statute in some states. However, so 
far as bankruptcy is concerned, the question appears to have 
been settled by the Supreme Court. In Hiscock vs. Mertens,** 
that court said: “Manifestly, a policy cannot be declared in or 
out of the law according to its age, nor can anything be deduced 
from the investment features of tontine policies.” Referring to 
the last cited case, and to the decisions in Burlingham vs. 
Crouse, Everett vs. Judson, and Andrews vs. Partridge, the Cir 
cuit Court of Appeals for the Seventh Circuit said :— 

“We are of opinion, therefore, that the order in the case at 
bar is inconsistent with the doctrine thus settled by the Supreme 
Court, and that the petitioners are entitled to the benefits of the 
policy in controversy. ‘The contention that the policy is not one 
of life insurance, within the meaning and effect of the proviso 
as above construed, because of the several options open to the 
insured after the expiration of twenty years, we believe to be 
untenable. Not only were the operative terms, at the date of 
bankruptcy, purely life insurance for the benefit of the wife, but 
we understand the policy, as an entirety, to be well recognized— 
both generally and in the above quotations from the Burlingham 
case—as within the class of property embraced in the benefits 
of the proviso.”*® 

Aside, therefore, from the effect of the exemption laws of the 
states, it is believed that the following propositions may be safely 


46. Jones vs. Clifton, 101 U. S. 225, 25 L. Ed. 908, (1880); see, also, Fisher vs. 
Cushman, 4 A. B. R. 646, 103 Fed. 860. 

47. In Mutual Life Ins. Co. of N. Y. vs. Smith, 25 A. B. R. 768, 184 Fed. 1, 
(c. C. A. First Cir. 1911), reversing 24 A. B. R. 514, 178 Fed. 510. and 19 A. B. 
R. 707, 158 Fed. 465, (D. C. Mass.), it was held that the trustee could not re- 
cover from the company premiums paid for an annuity to be paid in later years, 
but that the bankrupt’s interest therein could be sold. In Southside Trust Co. 
vs. Wilmarth, 29 A. B, R. 29, 199 Fed. 418, (C. C. A. Third Cir. 1912), a policy 
fraudulently assigned without consideration was held to pass to the trustee. * 

48. 205 U. S. 202, 61 L. Ed. 771, 17 A. B. R, 483. 

49. Matter of Churchill, 31 A. B. R. 1. 209 Fed. 766. See, also, Bailey vs. Wood, 
202 Mass. 549, 89 N. E. 147; M’Quitty vs. Continental Life Ins. Co., 10 Atl. 635, 
(R. I. 1887); In re Booss, 18 A. B. R. 658, 154 Fed. 494, and In re Welling, 7 A. 
B. R. 340, 113 Fed. 189, opinion of Grosscup, J. 
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laid down regarding the rights of a trustee in bankruptcy to or 
in policies of insurance upon the life of a bankrupt :— 

I. No policy of life insurance, no matter what its form or 
character, passes to the insured’s trustee in bankruptcy unless, at 
the time of the filing of the petition in bankruptcy, it is, by its 
terms, payable to the bankrupt, his estate or personal repre- 
sentatives and has, either under the express provisions of the 
policy or by the custom of the insurer, a cash surrender value, 
which the bankrupt, after due notice, refuses to pay or secure 
to the trustee. . 

II. If a beneficiary, other than the insured, be named in the 
policy, and the interest of such beneficiary be in existence at 
the time of the bankruptcy, even though inchoate or contingent, 
the policy does not pass to the trustee, nor can the bankrupt be 
required to assign his interest in the policy to the trustee. 

III. Although the bankrupt may have reserved to himself the 
right to surrender the policy, or to receive certain optional 
benefits thereunder, and the right to change the beneficiary at 
will, such rights do not pass to the trustee nor can the bankrupt 
be required to exercise them in favor of the trustee. 
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SUPREME COURT OF ILLINOIS. 





NATIONAL UNION ert at. 
vs. 


KEEFE et At.* 


1. INSURANCE—FRATERNAL INSURANCE—BENEFICIARIES— 
WHO MAY BE. 

Under the articles of association of a fraternal beneficiary society declaring 
that the society was organized to establish a benefit fund to be paid 
to the husband, wife, orphans, family, or other dependents, as the 
member might direct, and the by-laws authorizing the designation as 
beneficiaries of members of the family of the deceased member who 
are related to him by consanguinity of affinity, a member living with 
his parents may not designate as a beneficiary a married brother living 
in his own home, and not dependent on him. 


(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 


2. INSURANCE—FRATERNAL INSURANCE—BENEFICIARIES— 
DESIGNATION BY STATUTE AND ARTICLES OF ASSOCIA- 
TION. 

A fraternal beneficiary society, organized under a statute defining who 
may be named as beneficiaries, may not give the right to name other 
persons beneficiaries, but it may limit the beneficiaries enumerated in 
the statute. 

(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 770.) 


3. INSURANCE—FRATERNAL INSURANCE—BENEFICIARIES— 
BY-LAWS. 

The by-laws of a fraternal beneficiary association cannot extend the 
powers of the association in the designation of beneficiaries. 

a cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 
#4.) 


4. CORPORATIONS — POWERS — ARTICLES OF INCORPORA- 
TION. 

In ascertaining the powers of a corporation organized under a general 
law the court must look to the articles of incorporation, and the 
powers are such only as are therein specifically enumerated, or are 
incidental and necessary to carry into effect the express powers. 


(For other cases, see Corporations, Cent. Dig. §§ 1519-1523; Dec. Dig. § 
372.) 


5. INSURANCE—FRATERNAL INSURANCE—BENEFICIARIES. 


A statute regulating fraternal beneficiary societies and authorizing existing 
societies to continue business on complying with the statute requiring 
annual reports and the designation of the Superintendent of Insurance 
as the person on whom process may be served, and requiring the 
Superintendent to issue a license to societies authorized to do business, 





* Decision rendered, April 23, 1914. Petition stricken, June 3, 1914. 
105 N. E. Rep. 319. 
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does not remove any limitations imposed by the articles of association 
of a society prescribing the persons who may become beneficiaries, and 
a license obtained gives only the right to continue business, and an 
amendment of the articles is necessary to permit the issuance of certifi- 
cates designating beneficiaries not included in the articles, but au- 
thorized by the statute. 


(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 

6. INSURANCE—FRATERNAL INSURANCE—BENEFICIARIES. 

A statute providing that existing fraternal beneficiary societies need not 
reincorporate, but may amend their articles, which amendments shall 
become operative on the filing thereof with the Superintendent of In- 
surance, does not provide that associations which have limited, by 
their articles of association, the persons who may be designated 
beneticiaries may issue certificates payable to persons not within the 
articles, unless the articles are amended to conform to the statute 
defining the beneficiaries. 

(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 770.) 

7. INSURANCE — FRATERNAL INSURANCE — ARTICLES OF 
ASSOCIATION—STATUTES. 

An amendment of a statute under which a fraternal beneficiary society 
was organized, which restricts the classes of beneficiaries, amends the 
articles, and the association cannot thereafter go beyond the amend- 
ment, but an amendment which adds to the beneficiaries does not 
amend the articles not including persons enumerated in the amend- 





ment. 
(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 
770.) 


8 INSURANCE—FRATERNAL INSURANCE—BENEFICIARIES— 
DESIGNATION. 

The fact that a beneficiary in a certificate issued by a fraternal beneficiary 
society is within the by-laws of the society, but not within the articles 
of association, and the fact that the society received assessments after 
the enactment of statutes authorizing the designation as beneficiaries 
as made in the by-laws, do not make the designation valid, since the 
society may not create a fund for other persons than the classes 
specified in its articles and limited to the classes specified by statute. 

(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 770.) 

9. INSURANCE—FRATERNAL INSURANCE—BENEFICIARIES— 
DESIGNATION. 

The act of a member of a fraternal beneficiary society in naming a member 
not within the authorized classes specified in the articles of association, 
and the act of the association in making its certificate payable to such 
beneficiary, do not deprive the beneficiaries designated by the articles 
and the statute of their right to recover the amount due on the certifi- 
cate. 

(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


10. INSURANCE — FRATERNAL INSURANCE — PAYMENT OF 
ASSESSMENTS PY UNAUTHORIZED BENEFICIARY —. 
EFFECT. 

Where the beneficiary named in a certificate issued by a fraternal benefi- 
ciary society is ineligible, but he has in good faith, relying on the 
certificate, paid assessments due thereon, he must be reimbursed for 
the amount paid with interest, but he has no lien on the fund due on 
the certificate. 


(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 
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Appeal from Branch Appellate Court, First District, on Appeal from 
Circuit Court, Cook County; George A. Carpenter, Judge. 

Bill of interpleader by the National Union against James E. Keefe 
and against Margaret E. Keefe and another. From a judgment of the 
—e Court (172 Ill. App. 101) affirming a decree in favor of James E. 
Keefe, Margaret E. Keefe and another appeal. Reversed and remanded, 
with directions. 


Cannon & Poage and John B. Heinemann, all of Chicago, for Appel- 
lants. 

William A. Doyle, of Chicago (Joseph J. Thompson, of Chicago, of 
counsel), for he pellee James E. Keefe. 


Dunn, J. 

The question in this case is whether the amount of a beneficiary 
certificate issued by the National Union to Edward F. Keefe shall 
be paid to James E.. Keefe, the beneficiary named, or to appellants, 
Margaret I°. Keefe and Celeste Keefe, the widow and daughter 
of Edward F. Keefe. 

In 1892 Edward F. Keefe, who was then unmarried, became a 
member of the National Union, a mutual benefit society organized 
under the laws of Ohio, and a certificate was issued to him for 
$5,000, payable, upon his death in good standing in the order, to his 
brother, James E. Keefe. Edward F. Keefe afterward married, 
and in 1906 died, leaving a widow and one child, who are the ap- 
pellants. It is claimed by the appellants that James E. Keefe 
was not eligible as a beneficiary, and this is the decisive question 
in the case. 

[1] The National Union was incorporated in 1881 under 
section 3630 of the Revised Statutes of Ohio, which authorized 
the organization of a company or association “for the purpose of 
mutual protection and relief of its members and for the payment 
of stipulated sums of money to the families or heirs of deceased 
members of such company or association.” Its articles of asso- 
ciation stated that it was organized to establish a benefit fund, to 
be paid to “the husband, wife, orphans, family or other depend- 
ents, as the member may direct.” Its by-laws were amended in 
1887 so as to authorize the designation, as beneficiaries, of “mem- 
bers of the family of the deceased who are related to him by con- 
sanguinity or affinity.” When the certificate was issued, Edward 
F. Keefe was living with his parents, and James E. Keefe was 
married and living in his own home. He was not a member of 
Edward F. Keefe’s family, within the meaning of the statute or 
the articles of association of the National Union, and was in no 
way dependent on him. Supreme Council of Catholic Benevolent 
Legion vs. McGinners, 59 Ohio St. 531, 53 N. E. 54; Holmback 
vs. Wilson, 159 Ill. 148, 42 N. E. 169; Rock vs. Haas, 110 III. 
528; 19 Cyc. 450. It is insisted, however, that, by subsequent 
legislation extending the classes of persons to whom payment of 
death benefits might be made so as to include blood relatives of 
the member, the designation of James E. Keefe as beneficiary 
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has been made valid. In 1896 (Act April 27, 1896 [92 Ohio 
Laws, p. 360]) the Legislature of Ohio passed an act regulating 
fraternal beneficiary societies, orders, and associations, pro- 
viding that “payment of death benefits shall be to the families, 
heirs, blood relatives, afhanced husband or affianced wife of or to 
persons dependent upon the members.” It was provided that 
such associations should be governed by that act, and should be 
exempt from the insurance laws of the state, and that any such 
societies of that or any other state, province, or territory then 
operating in the state might continue their business by com- 
plying with the provisions of the act regulating annual reports 
and the designation of the Superintendent of Insurance as the per- 
son upon whom process may be served. Every association 
doing business in the state was required to file a report with the 
Superintendent of Insurance annually, on or before the Ist day of 
March in each year, and to appoint the Superintendent of Insur- 
ance its attorney for the service of process. The Superintendent 
of Insurance was required, upon the application of any association 
having a right to do business in the state, to issue a permit, in 
writing, authorizing such association to do business in the state 
for which an annual fee of $25 was required. In 1899 the Na- 
tional Union again amended its by-laws so as to authorize pay- 
ment of death benefits only to “the families, heirs, blood relations, 
affianced wife of or persons dependent upon the member.” The 
act of 1896 was repealed in 1904 (Act April 26, 1904 [97 Ohio 
Laws, p. 421]) by another on the same subject, which confined 
the payment of death benefits to “the family, heirs, relatives by 
blood, marriage or legal adoption, aftianced husband or aftianced 
wife, or to a person or persons dependent on the member.” Sec- 
tion 13 was as follows: “Sec 13. Powers Retained—Reincorpora- 
tion—Amendments.—Any association now engaged in transacting 
business in this state, may exercise, after the passage of this act, 
all of the rights conferred thereby, and all of the rights, 
powers and privileges now exercised or possessed by it under its 
charter or articles of association not inconsistent with this act, or 
it may be reincorporated hereunder. But no association already 
organized shall be required to reincorporate hereunder, nor shall 
it be required to adopt the rates prescribed herein for new asso- 
ciations, in order to avail itself of the privileges of this act, and 
any such association may amend its articles of association from 
time to time in the manner provided therein, or in its constitution 
or laws, and all such amendments shall be filed with the Super- 
intendent of Insurance and shall become operative upon such 
filing unless a later time be provided in such amendments, or in 
its articles of association, constitution or laws.” 


[2-4] The articles of association of the National Union were 
somewhat broader than the act under which it was originally 
organized, for the latter limited the persons who might be named 
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as beneficiaries to families or heirs of the deceased member, while 
the articles of association extended the class to other dependents. 
The association could not, however, go beyond the persons named 
in the statute, and the articles of association, so far as they pur- 
ported to do so, conferred no authority. The articles of associa- 
tion have never been amended. ‘The by-laws which provide for 
the manner in which the business of the association shall be con- 
ducted have been amended, but the powers of the association 
cannot be extended by a by-law. Its powers are derived from the 
statute, and may be limited, but not increased, by its articles of 
association. In ascertaining the scope of the powers of a cor- 
poration organized under a general law, the court looks at the 
certificate of the promoters and the articles of incorporation, and 
its powers are such only as are therein specifically enumerated and 
such others as are incidental or necessary to carry the express 
powers into effect. Rockhold vs. Canton Masonic Mutual Benev- 
olent Society, 129 Ill. 440, 21 N. E. 794, 2 L. R. A. 420. A benev- 
olent association may restrict the objects of its benevolence to 
classes more limited than those which the statute authorized it to 
include, and in such case persons not within the restricted classes 
specified cannot receive the benefits of the association. Norwe- 
gian Old People’s Home Society vs. Wilson, 176 Ill. 94, 52 N. E. 
41. In determining the classes who can take as beneficiaries, the 
court will look only to the certificate of organization, and not to 
the statute under which the society is organized, when the statute 
includes classes of beneficiaries more extensive than those in- 
cluded in the certificate. ew vs. Nowak, 223 Ill. 301, 79 
N. FE 112, 7 L. R. A. (N.S .) 393. In Wallace vs. Madden, 168 
Ill. 356, 48 N. E. 181, it is said that, after the society became or- 
ganized under the statute, it had no right to enlarge the class of 
beneficiaries mentioned in the statute or curtail the class therein 
mentioned. It was not stated what the articles of incorporation 
of the order there concerned contained, and the objects of the 
order set forth in its charter are not given. What was actually 
held was that, after organization under the statute, any provision 
in the constitution and by-laws inconsistent with or not authorized 
by the statute would be a nullity. The constitution and by-laws 
stand on the same footing, but the charter of the association 
stands on a different basis. Attention was called to this case and 
to the distinction between the charter and the constitution and by- 
laws of such association in the case of Grimme vs. Grimme, 198 
Ill. 265, 64 N. E. 1088, in which it was held that the order had 
no right to go beyond the powers contained in its charter, which 
restricted the class of beneficiaries within narrower limits than the 
statute, 

15] The act of 1896 authorized all associations at that time 
operating in the state to continue their business, and the only con- 
ditions imposed were that they should thereafter comply with the 
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provisions of the act regulating annual reports and the designa- 
tion of the Superintendent of Insurance as the person upon whom 
process might be served. The National Union performed these 
conditions, and received from the Superintendent of Insurance a 
license to transact its appropriate business for the current year, 
and this license has been since renewed annually. This license 
did not, however, confer any authority, except that given by the 
statute to “continue its business.’”’ This business. as was said in 
Grimme vs. Grimme, supra, in construing a similar statute of 
Missouri, was “evidently the business which it had by previous 
laws been permitted to begin and carry on, and, as we interpret 
the statute, with the same powers that previous statutes had con- 
ferred upon it and no more.” ‘The statute did not purport to 
remove the limitations imposed by the articles of association. An 
amendment of the articles was necessary to enable the association 
to avail itself of the wider scope of the statute. 

[6] It is argued that section 13 of the act of 1904, quoted 
above, of its own force enlarged the powers of the association 
by conferring upon it the right to exercise all the powers con- 
ferred by that act, as well as all the rights, powers, and privileges 
already exercised or possessed by it under its charter or articles 
of association not inconsistent with the act. It is true that the 
section provides that no association already organized shall be 
required to reincorporate under the act or adopt the rates pre- 
scribed for new incorporations in order to avail itself ot the 
privileges of the act, but in the same sentence it is said that any 
such association may amend its articles of association, from time 
to time, in the manner provided therein or in its constitution or 
laws, and all such amendments shall be filed with the Superintend- 
ent of Insurance, and shall become operative upon such filing, 
unless a later time be provided in such amendments or in its arti- 
cles of association, constitution, or laws. No occasion for the 
mention of the amendment of the articles of association in this 
connection is apparent unless it was intended to require the 
amendment as a condition to the exercise of the powers con- 
ferred. The section grants to certain associations the right to 
exercise certain privileges or to reincorporate under the act. It 
further declares the reincorporation is not essential to the exercise 
of those privileges, but that the right to exercise them may be 
acquired by an amendment of the articles of association. The 
section does not declare, and, in our judgment, it is not its mean- 
ing, that associations which have limited in their articles of asso- 
ciation the persons who may be designated beneficiaries in their 
certificates may proceed, in disregard of their articles of associa- 
tion. and without amendment thereof, to issue certificates payable 
to the additional classes allowed by the statute. 


[7] Our attention has been called to two cases in which it has 
been held that the act of the Legislature of Ohio of 1896 of its 
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own force amended the charters of associations organized, as was 
the National Union, under section 3630 of the Revised Statutes of 
Ohio. They are Sturges vs. Sturges, 126 Ky. 80, 102 S. W. 884, 
12 I,. R. A. (N. S.) 1014, and Finnell vs. Franklin (Colo.) 134 
Pac. 122. The association concerned in each of the cases was the 
same, and was organized in 1894, at which time. section 3630 au- 
thorized the formation of mutual benefit companies for “the pay- 
ment of stipulated sums of money to the families, heirs, exec- 
utors, administrators or assigns of the deceased members.” In 
each case it was held that the act of 1896, which limited the 
vayment of benefits so as to exclude the executors, administrators, 
or assigns of the deceased, made a designation of the member’s 
estate as the beneficiary void. These cases are in accordance with 
the cases cited, which hold that the powers of the association are 
to be determined from a consideration of both the statute and 
the articles of incorporation. The beneficiaries must be within the 
classes designated by the statute, and also within those designated 
by the articles of incorporation. The charter is limited by the 
statute, and the beneficiaries are limited by the charter. An 
amendment of the statute which restricts the class of beneficiaries 
necessarily amends the charter, which cannot go beyond the 
statute, but an amendment which adds to the beneficiaries does 
not amend the charter, which does not necessarily include all the 
objects authorized by the statute. 

The cases of Massachusetts Catholic Order of Foresters vs. 
Callahan, 146 Mass. 391, 16 N. FE. 14, and Marsh vs. Supreme 
Council American Legion of Honor, 149 Mass. 512, 21 N. E. 
1070,4 L. R. A 382. are cited as holding that an act enlarging the 
classes of beneficiaries applies to existing societies and certifi- 
cates, and such an act was so applied in those cases. The charters 
of the societies concerned in those cases are not set out in the 
Reports, and it does not appear that by their terms the powers of 
the association were so restricted as not to include the more 
extensive class of beneficiaries when authorized by an amendment 
of the statute. In the first case it is said: “We have no occasion 
to consider whether a beneficiary association might not, by its 
constitution, so limit itself in its operations that its endowments 
should be only for the benefit of one or more classes of those 
whom it might lawfully entitle thereto; as for the widows only, 
or orphans only, of deceased members. We find no such intention 
manifested by this association.” In the other case it is said, that 
even if the corporation might have refused to allow the wider 
designation permitted by the statute, it is found that it did not, 
and was ready, had the formalities required by it been com- 
plied with, to accept the mother of the member as the beneficiary. 

[8, 9] Neither the amendment to the by-laws of the National 
Union in 1894 and 1899, which provided that “payment of death 
benefits shall only be made to the families, heirs, blood relations, 
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afhanced wife of or persons dependent upon the member,” nor the 
receipt of assessments after the enactment of the statutes of 1896 
and 1904, had the effect to make valid the designation of the 
brother as a beneficiary. Such designation, while within the stat- 
ute, was not within the charter of the association, and it is to 
both the statute and the charter the court must look to ascer- 
tain the powers of the association. ‘The association has no 
authority to create a fund for other persons than the classes speci- 
fied in the law and its charter, and a by-law professing to extend 
such classes cannot change the power of the association as stated 
in its charter. A by-law contrary to the charter of the association 
is not binding upon a member, even though he has assented to it. 
Niblack on Benefit Societies (2d Ed.) 41, 311. Neither the act of 
the member in naming a beneficiary not within the authorized 
classes nor the act of the association in making its certificate 
payable to such beneficiary can deprive the beneficiaries desig- 
nated by the law and the charter of the association of their right 
to the fund. 


Our conclusion is that James FE. Keefe was ineligible as a bene- 
ficiary of the fund, and that the appellants were entitled to it; the 
widow to one-third, and the daughter to two-thirds. 


[10] It is contended that, independent of the question of 
eligibility, James E,. Keefe is entitled to reimbursement for the 
assessments paid by him on account of the certificate and for the 
sums advanced in reliance upon the policy as security for their 
repayment. We have held that, where the beneficiary named in 
a certificate like the one involved here is ineligible as such benefi- 
ciary, but has paid the assessments in good faith, relying upon his 
appointment as beneficiary, he is entitled to be reimbursed for 
such payments, with interest. Royal Arcanum vs. McKnight, 238 
Ill. 349, 87 N. FE. 299, This is on the equitable principle that one 
who has the legal right to the fund ought not to be permitted to 
appropriate the benefit of another’s money which he has paid in 
good faith in reliance upon his title as beneficiary, and which has 
actually produced the fund. This principle does not, however, 
extend to the creation of a lien in favor of a creditor of the mem- 
ber, even though the indebtedness was incurred on the faith of 
an agreement to name the creditor as beneficiary. To permit 
such a lien would disregard the distinctive feature of mutual 
benefit associations, and would permit an easy evasion of the 
limitations placed upon them by the statutes and their charters. 
The object of such associations is usually stated to be the payment 
of a fund to certain classes of beneficiaries having peculiar claims 
upon the members, not including their creditors. It is sometimes 
specially provided that such fund shall not be liable to be applied, 
by any legal or equitable process, to the debts of either the 
member or the beneficiary. The object is to make it certain that 
the fund shall be paid only to the persons within the terms of the 
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act, and the designation of a creditor as a beneficiary, unless 
creditors are within the terms of the act, is absolutely void. In 
case of such designation, the heirs of the member are legally 
entitled to the fund. The fact that the creditor has advanced the 
full amount of the policy on the faith of his designation as bene- 
ficiary does not make it less void or the heirs less entitled to the 
fund; for the !aw absolutely prohibits such a relation between 
such an association and the creditors of a member. We have 
held that, where there is a legally appointed beneficiary, a member 
may, upon a sufficient consideration, make a valid contract which 
will deprive him of the right to make an appointment of another 
beneficiary. McGrew vs. McGrew, 190 Ill. 604, 60 N. E. 861; 
Royal Arcanum vs. Tracy, 169 Ill. 123, 48 N. E. 401. Inno case 
has it been decided that an ineligible beneficiary has a right to 
have his advances made to the member repaid out of the pro- 
ceeds of the certificate. All that he can claim is that he shall 
have restored to him what he has expended for the benefit of 
those who are entitled to the fund; that is, the amount paid for 
assessments, and interest. 

The appellants insist that the evidence of payments made by 
James F. Keefe is too vague and uncertain to justify a finding 
that any amount was due from F.dward F. Keefe to James F. 
Keefe, or that the latter paid from his own funds any of the 
assessments on account of this certificate, and that, if he did make 
any such payments, the amount is ‘not shown by the evidence. 
From an examination of the evidence, we think it fairly appears 
that all the assessments were paid by James FE. Keefe, and, while 
the amount is not ascertained with entire certainty, the amount 
stated by him ($619) is sustained by the evidence. He is en- 
titled to be repaid this amount, with interest. On March 20, 
1908, pursuant to an order of the court, a certificate of deposit for 
$4,937.86—the balance due on the certificate, after deducting 
attorneys’ fees and costs—was deposited in escrow with the 
Northern Trust Company, to await the further order of the 
court. ‘he amount due James E.. Keefe should bear 5 per cent 
interest to the date of that deposit, amounting on that date to 
$866.60 After that date it should bear the rate of interest fixed 
for the certificate of deposit. 

The judgment of the Appellate Court and the decree of the 
circuit court are reversed, and the cause is remanded to the circuit 
court, with directions to enter a decree in accordance with this 
opinion. The appellees will pay the costs in all the courts. 

Reversed and remanded, with directions. 
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SUPREME COURT OF ILLINOIS. 


TOWNSEND 
US. 


EQUITABLE LIFE ASSUR. SOCIETY OF UNITED STATES. 
(No. 9,314.) * 


1. EVIDENCE—PAROL EVIDENCE TO VARY WRITING. 


Where it was sought to enforce a tontine insurance policy according to 
its terms and not to set it aside for fraud or misrepresentation, ne- 
gotiations or representations prior to its execution were immaterial. 

(For other cases, see Evidence, Cent. Dig. §§ 1818-1824; Dec. Dig. § 405.) 

2. INSURANCE—ACTIONS ON POLICIES—FORM OF ACTION. 

A tontine insurance policy issued by a stock corporation whose affairs 
were managed by directors required to be stockholders, though its 
insurance business was conducted on the mutual plan, which provided 
that all surplus or profits derived from tontine policies which should 
not be in force upon the completion of their respective tontine dividend 
periods should be apportioned equitably among such policies as should 
complete their dividend periods, created the relation of creditor and 
debtor and not a trust relation entitling the holder to sue in equity for 
an accounting; the right to an apportionment of the surplus not 
arising from a trust, but from the contract, and the management of 
the business and the investment of the funds being left entirely to the 
judgment and discretion of the corporation. 


(For other cases, see Insurance, Cent. Dig. §§ 1517, 1519; Dec. Dig. § 608.) 


3. INSURANCE—ACTIONS ON POLICIES—FORM OF ACTION. 


The holder of a tontine insurance policy, which provided for the appor- 
tionment equitably, among such policies as should complete their ton- 
tine dividend periods, of the surplus or profits derived from such 
policies as should not be in force upon the completion of their re- 
spective dividend periods, and which authorized the holder upon the 
completion of the dividend period to withdraw in cash the policy’s 
entire share of the assets, including the accumulated reserve and the 
surplus apportioned to the policy by the insurer, could sue after the 
completion of the dividend period and after his election to withdraw 
in cash the reserve and surplus for an accounting as to the amount 
which he was entitled to withdraw, since, while he might sue at law 
and was not absolutely bound by the apportionment made by the 
insurer, the amount due must be ascertained from transactions ex- 
clusively within the insurer’s knowledge and would involve complicated 
and intricate account which it would be impracticable to present to a 
jury, and equity has jurisdiction of a bill for discovery and accounting 
where the amount of the complainant’s claim, though based upon con- 
tract, cannot be ascertained except from an inspection of books and 
papers in defendant’s possession, and where the account is complicated 
and intricate and involves transactions about which defendant, alone, 
can furnish accurate information. 


(For other cases, see Insurance, Cent. Dig. §§ 1517, 1519; Dec. Dig. § 608.) 


* Decision rendered, April 23, 1914. Rehearing denied, June 4, 1914. 
105 N. E. Rep. 324. 
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4. INSURANCE—ACTIONS ON POLICIES—JURISDICTION. 


A suit by the holder of a tontine insurance policy, as he was entitled to do 
hy the policy, had elected, upon completion of the tontine dividend 
period, to withdraw the accumulated reserve and his share of the 
surplus, for an accounting as to the amount due on the policy, was not 
within the rule that the courts of one state will not decide controver- 
sies relating merely to the internal management of the affairs of a 
foreign corporation or determine rights dependent upon such manage- 
ment. 

(For other cases, see Insurance, Cent. Dig. § 1535; Dec. Dig. § 617.) 

Carter, J., dissenting. 


Appeal from Appellate Court, First District, on Error to Superior 
Court, Cook County; Theodore Brentano, Judge. 

Bill in equity by John S. Townsend against the Equitable Life Assur- 
ance Society of the United States. A decree dismissing the bill was 
affirmed by the Appellate Court, and complainant appeals. Reversed and 
remanded with directions. 


James Hamilton Lewis, of Chicago (Elijah N. Zoline, of Chicago, of 
counsel), for Appellant. 

Mayer, Meyer, Austrian & Platt, of Chicago, and Alexander & Green, 
of New York City, for Appellee. 


Dunn, J. 

The Appellate Court, having affirmed a decree of the Superior 
Court of Cook County dismissing a bill of complaint of John 
S. Townsend against the Equitable Life Assurance Society of the 
United States, granted a certificate of importance and the com- 
plainant has appealed. The cause was heard upon a demurrer to 
an amended bill, which was sustained. The complainant was the 
holder of a tontine policy of life insurance, and the object of his 
amended bill was an accounting from the defendant to ascertain 
whether it had apportioned to the complainant the portion of the 
surplus to which his policy entitled him and for a decree for the 
amount due on the policy. 

The policy was issued on September 4, 1882, and, in consider- 
ation of the application therefor and of the annual payment of 
$290.90 during the continuance of the policy or until twenty such 
payments should have been made, appellee promised to pay to 
the complainant, his executors, administrators, or assigns, $10,000 
within sixty days after proof of his death. The following pro- 
visions were a part of the policy :— 

“1, That this policy is issued under the tontine savings fund 
plan, the particulars of which are as follows: 

“2. That the tontine dividend period for this policy shall be 
completed on the fourth day of September, in the year 1902. 

‘3. That no dividend shall be allowed or paid upon this policy 
unless the person whose life is hereby assured shall survive the 
completion of its tontine dividend period, as aforesaid, and unless 
this policy shall be then in force. 

“4. That all surplus or profits derived from such policies on 
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the tontine savings fund assurance plan as shall not be in force 
at the date of the completion of their respective tontine dividend 
periods shall be apportioned equitably among such policies as shall 
complete their tontine dividend periods. 

“5. That upon the completion of the tontine dividend period 
on September 4, 1902, provided this policy shall not have ter- 
minated previously by lapse or death, the said John S. Town- 
send shall have the option either, first, to withdraw in cash this 
policy’s entire share of the assets, i. e., the accumulated reserve, 
which shall be $4,447.60, and in addition thereto the surplus ap- 
portioned by this society to this policy.” 

Three other options for the settlement of the policy were pro- 
vided for. 

The tontine dividend period expired. The complainant elected 
to withdraw in cash the entire amount due him under his policy, 
and demanded, and from time to time has demanded, an ac- 
counting from the defendant for the purpose of ascertaining the 
exact amount due him under the policy, but the defendant has 
declined to account, though the information and data pertaining 
to policies issued under the said tontine plan are within the ex- 
clusive knowledge of the defendant and the complainant has no 
means of obtaining such information except from the defendant, 
and the defendant’s accounts relating to the said tontine policy 
fund and plan are intricate and complicated and would require 
the skill of expert accountants to audit them. 

The amended bill alleged that after repeated requests for an 
accounting the defendant, on May 7, 1906, notified the com- 
plainant that the cash surrender value of his policy was $7,324.80, 
but has wholly refused and neglected to furnish any information 
as to the transactions of the defendant and the profits which 
should be apportioned to the complainant’s policy during the ton- 
tine period of twenty years, or any facts upon which its figures 
are based; that the amount of $7,324.80 is incorrect; that the 
amount due upon the said policy should be at least $10,090; that 
the defendant failed to make an equitable distribution of the 
tontine fund among the surviving policyholders, and has from 
time to time made different settlements upon different bases with 
different tontine policyholders of the same class. A copy of 
the complainant’s policy was attached as an exhibit and made a 
part of the bill, as well as a copy of the defendant’s charter. The 
latter fixed the capital stock of the corporation at $100,000, au- 
thorized semiannual dividends not exceeding 3% per cent of the 
stock, and required the earnings and receipts of the company, 
above the dividends, losses, and expenses, to be accumulated. It 
also provided that the insurance business of the company should | 
be conducted upon the mutual plan; that the officers of the com- 
pany, within sixty days from the expiration of the first five years 
from December 31, 1859, and within the first sixty days of every 
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subsequent period of five years, should cause a balance to be 
struck of the affairs of the company which should exhibit its 
assets and liabilities, both present and contingent, and also the 
net surplus after deducting a sufficient amount to cover all out- 
standing risks and other obligations; and that each policyholder 
should be credited with an equitable share of the said surplus. 
The bill prayed for an answer not under oath, an account under 
the direction of the court, and a decree for the amount due the 
complainant. An answer was also prayed to eleven special inter- 
rogatories concerning the number, amounts, and dates of tontine 
policies issued, lapsed, surrendered, and paid during the tontine 
dividend period of complainant’s policy ; the number of deaths of 
policyholders; the number of policies remaining in force; the 
names and addresses of policyholders; the amount paid in pre- 
miums; the amount of profits of the defendant; the amount of 
gross income and expenses; and a general account of amounts: 
paid out to agents and officers of the defendant and for ex- 
penses—all, in so far as these questions relate to the class of poli- 
cies written, under the tontine savings fund plan to which the 
compiainant’s policy belonged. 

[1] The amended bill contained certain allegations in regard 
to a written statement submitted to the complainant before the 
issue of the policy concerning the tontine savings fund plan of in- 
surance, containing estimates of results said to be based upon ac- 
tual experience. We regard these allegations as of no importance. 
The complainant’s claim to relief is based upon the contract 
witnessed by his policy. It is not sought to set aside the contract 
for any fraud or misrepresentation in procuring it, but to enforce 
it according to its terms. Prior negotiations or representations 
cannot, therefore, enter into this controversy. 

[2] The demurrer was general, and it is argued in support of 
it that no ground of equitable jurisdiction exists, but that if the 
complainant has been wronged he has a complete remedy at law. 
On the other hand, the complainant contends that a trust rela- 
tion exists in this case and that the defendant is a trustee for its 
policyholders, at least as to the surplus or profits from policies of 
the class to which the complainant’s belongs. ‘The defendant is a 
corporation having a capital stock, whose affairs are managed by 
directors who must be stockholders. Its insurance business must 
be conducted on the mutual plan, but it must be conducted by the 
stockholders. Its policyholders are not members of the corpora- 
tion but are the corporation’s creditors. The money paid for pre- 
miums is no more the money of the policyholders than the money 
deposited in a bank is the money of the depositors. In either 
case the money paid or deposited becomes the money of the 
corporation, and the policyholder or depositor becomes a creditor 
entitled to payment in accordance with the contract of the cor- 
poration. Under this policy the defendant was under no obliga- 

Vol. XLIV.—10 
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tion to keep the premiums paid on tontine policies as a separate 
fund or to invest such premiums or any of its funds in any partic- 
ular way, but the management of its business and the investment 
of its funds were committed entirely to its judgment and dis- 
cretion. By his policy, if continued in force to the expiration of 
the tontine dividend period, the complainant is entitled to partic- 
ipate in an equitable apportionment of the surplus derived from 
tontine policies. This right he has, not because of the existence 
of any trust, but because the contract gives it to him. He is 
simply a creditor of the defendant; the amount of the debt being 
determinable by the apportionment of the surplus. No case has 
been cited holding that such a trust exists as has been contended 
for by the complainant ; but wherever the question has arisen, so 
far as the cases have been brought to our attention, it has been 
decided that there is no trust. Equitable Life Assur. Society vs. 
Brown, 213 U. S. 25, 29 Sup. Ct. 404, 53 L. Ed. 682; Uhlman 
vs. New York Life Ins. Co., 109 N. Y. 421, 17 N. E. 363, 4 Am. 
St. Rep. 482; Greef vs. Equitable Life Assur. Society, 160 N. Y. 
19, 54 N. E. 712, 46 L. R. A. 288, 73 Am. St. Rep. 659; Pierce vs. 
Equitable Life Assur. Society, 145 Mass. 56, 12 N. E. 858, 1 Am. 
St. Rep. 433. In Ellinger vs. Equitable Life Assur. Society, 132 
Wis. 259, 111 N. W. 567, 11 L. R. A. (N. S.) 1089, the statement 
is made that “such reserve funds and surplus funds and profits are 
held by the defendant in trust for such policyholders, if any, as 
are entitled to the same.” The case was an action on a policy of 
insurance similar to that involved here, in which the plaintiff 
made an application, under the statute, for an inspection or sworn 
copies of all books, data, and memoranda showing the reserve 
fund and accumulated surplus and other funds of the defendant 
within the period covered by the policy, and showing what por- 
tion of said reserve fund and such accumulated surplus and any 
other funds in the hands of the defendant were proper to be ap- 
plied upon said policy of insurance. It was held that the plaintiff 
was entitled to an order for such inspection or sworn copies, — 
the question of the existence of a trust was not involved « 

decided and the language quoted was used in argument, only. 

[3] Under the policy the complainant had a right, upon the 
completion of the tontine dividend period on September 4, 1902, 
to withdraw in cash the accumulated reserve of $4,447.60, and, 
in addition thereto, the surplus apportioned by the defendant to 
the policy. He was not absolutely bound by the apportionment 
made by the defendant, for it was expressly provided that the 
surplus should be apportioned equitably among such policies as 
should complete their tontine dividend period. There can be no 
doubt that he might maintain an action at law for the amount thus 
expressly authorized to be withdrawn. It is insisted, however, 
that the jurisdiction of equity does not depend upon the existence 
of a remedy at law but upon the adequacy and practicability of 
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such remedy, and that a court of equity has jurisdiction of a bill 
for discovery and accounting where the amount of the com- 
plainant’s claim, although based upon a contract, cannot be ascer- 
tained except upon an inspection of books and papers in the 
possession of the defendant, and the account itself is complicated 
and intricate, involving transactions about which the defendant, 
alone, can furnish accurate information. This was held to be 
settled law in this state in the case of Miller vs. Russell, 224 Ill. 
68, 79 N. F. 434 The facts in this case come clearly within the 
rule. The transactions from which the amount due the complain- 
ant must be ascertained are exclusively within the defendant’s 
knowledge. The account must involve the number, dates, and 
amounts of tontine policies issued; the number terminated by 
death, lapse or otherwise, and the amount paid on account of 
them; the amounts of premiums and other items necessary to the 
ascertainment of the surplus; and the equitable apportionment of 
it among the persistent policies. Only by an inspection of the 
books and papers of the defendant in its possession can the items 
be ascertained. With all these items in evidence it would be 
difficult, if not impracticable, to present them to a jury in such a 
manner as to enable the jurors satisfactorily to determine the 
amount due. In Pierce vs. Equitable Life Assurance Society, 
supra, it is said that where an account is complicated, so that a 
full examination and settlement of previous accounts and trans- 
actions or methods of business are necessary, and when the 
whole matter is entirely within the knowledge of the defendant, 
it cannot be so conveniently or accurately investigated at com- 
mon law as in equity. In that case, and in Peters vs. Equitable 
Life Assur. Society, 196 Mass. 143, 81 N. E. 964, it was held that 
a bill for an accounting was maintainable by the holder of a 
policy similar to the one involved here against this defendant. 
It is true that in Massachusetts the statute gave jurisdiction in 
equity upon accounts “when the nature of the account is such that 
it cannot be conveniently and properly adjusted and settled in an 
action at law.”” We have no such statute; but, as has been stated, 
jurisdiction in equity exists in this state, independent of statute, 
of accounts which are intricate and involved and dependent upon 
books and papers in the possession of the defendant, who alone 
can furnish accurate information in regard to them. 


|4] It is insisted that a bill for an accounting of this character 
will lie only in the state where the defendant company is organ- 
ized, as the courts will not interfere with the internal manage- 
ment of a foreign corporation. It is a general rule that the courts 
of one state will not exercise the power of deciding controversies 
relating merely to the internal management of the affairs of a 
corporation organized under the laws of another state or of de- 
termining rights dependent upon such management. Babcock 


vs. Farwell, 245 Ill. 14, 91 N. EF. 683, 137 Am. St. Rep. 284, 19 
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Ann. Cas. 74. No such question is involved here. ‘This is a 
suit by a creditor against a debtor corporation for a sum of money 
due on a contract. ‘There is no question of the relation between 
the corporation and any of its members, of violation by the cor- 
poration of the law of its existence, or of wrongs requiring the 
exercise of visitorial powers for their redress. The final object 
of the bill is a decree for the payment of money due on a 
contract, and the suit no more interferes with the internal 
management of the corporation than would a suit at law on the 
same contract. 

The judgment of the Appellate Court and the decree of the 
Superior Court of Cook County are reversed and the cause is 
remanded to the Superior Court, with directions to overrule the 
demurrer. 

Reversed and remanded, with directions. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


ELDREDGE 
US. 
MUTUAL LIFE INS. CO. or NEw York ET AL.* 


1, PLEADING — DEMURRER — CONSTRUCTION AGAINST 
PLEADER. 

On demurrer to a bill in equity by a trustee in bankruptcy of insured in 
an endowment policy for the recovery of the amount of the policy, 
which alleges that insured, on the day he was adjudged a bankrupt, 
assigned the policy to his wife, reserving the right to surrender it, 
but which does not allege whether the assignment was executed before 
or after the adjudication in bankruptcy, it must be presumed as against 
the pleader that the assignment was executed before, for no intend- 
ment in favor of the bill can be made. 

(lor other cases, see Pleading, Cent. Dig. §§ 51, 66-74; Dec. Dig. § 34.) 


2. BANKRUPTCY—EXEM PTIONS—LIFE INSURANCE. 

Under St. 1907, c. 576, § 73, providing that every policy transferred or 
made payable to a married woman shall inure to her separate use and 
benefit, and Bankr. Act July 1, 1898, c. 541, § 6, 30 Stat. 548 (U. S. 
Comp. St. 1901, p. 3424), reserving exemptions made to bankrupts by 
state laws, insured in an endowment policy may, before his adjudica- 
tion as a bankrupt, assign the policy reserving the right to obtain a 
loan thereon or surrender it, and the wife remains the owner, unless 
insured or his trustee in bankruptcy exercised the power to surrender. 


(For other cases, see Bankruptcy, Cent. Dig. §§ 659-668; Dec. Dig. § 396.) 


* Decision rendered, May 19, 1914. 105 N. E. Rep. 361. 
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3. BANKRUPTCY—EXEMPTIONS—LIFE INSURANCE. 


Where insured in an endowment policy assigned it to his wife, reserving 
the right to surrender it, and then became a bankrupt, and died before 
the power to surrender was exercised, the wife’s right to the proceeds 
was absolute, notwithstanding Bankr. Act. July 1, 1898, c. 541, § 70a, 
30 Stat. 565 (U. S. Comp. St. 1901, p. 3451), declaring that the trustee 
in bankruptcy shall be vested with the property of the bankrupt which 
prior to the filing of the petition he could have transferred, or which 
might have been levied on and sold under judicial process against him. 


(For other cases, see Bankruptcy, Cent. Dig. §§ 659-668; Dec. Dig. § 396.) 


Appeal from Superior Court, Suffolk County. 

Action by Clarence F. Eldredge, trustee in bankruptcy, against the 
Mutual Life Insurance Company of New York and another. There was 
an adverse decree, and plaintiff appeals. Affirmed. 


Clarence T°, Eldredge, of Boston, for Appellant. 
A. S. Hall and T. D. Luce, Jr., both of Boston, for Appellee Gallagher. 


Ruce, C. J. 

The allegations of the bill are in substance that Walter S. Gal- 
lagher was adjudged a bankrupt on November 26, 1912, and died 
on January 24, 1913, and that on the latter day the plaintiff was 
appointed trustee; that the bankrupt held an endowment policy 
of insurance on his own life in the defendant insurance com- 
pany; that on November 26, 1912, he assigned all his right, 
title and interest in the policy “in case of the insured’s death 
prior to the end of the endowment period,” to his wife “if living, 
if not, to the insured’s executors, administrators and assigns,” 
concluding with this sentence: “The right to obtain a loan or to 
surrender this policy for its cash value in accordance with its 
terms and conditions is reserved to the insured.” 

[1] The question is as to the respective rights of the widow 
and the trustee to the policy. ‘The bill does not allege whether 
the assignment was executed before or after the adjudication in 
bankruptcy. It must be assumed on demurrer as against the 
pleader that it was executed before, for “no intendment in favor 
of the bill” can be made. Bowker vs. ‘Torrey, 211 Mass. 282, 286, 
97 N. E. 770. Hence it was effective as between the parties at 
once, although it could not affect the rights of the insurance 
company, at least until after notice to it, and perhaps under the 
terms of the policy not until endorsed upon the policy. It was a 
direct assignment and not a mere change of beneficiary. Hence 
it took effect as between parties and their privies on delivery. 

[2, 3] The bankrupt had a right under the law of this com- 
monwealth to transfer absolutely and unreservedly the insurance 
policy to his wife even though on the eve of bankruptcy and in- 
solvent to the knowledge of both, and she could assert her rights 
thereunder against the trustee in bankruptcy. This arises out of 
the provisions of section 6 of the Federal Bankruptcy Act of July 


1, 1898, c. 541, 30 Stat. 548 (U. S. Comp. St. 1901, p. 3424) 
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which preserves exemptions made to bankrupts by state laws, and 
out of St. 1907, c. 576, §73, the material part of which is: “Every 
policy of life insurance made payable to or for the benefit of 
a married woman, or after its issue assigned, transferred or in any 
way made payable to a married woman, * * * shall inure to 
her separate use and benefit.” This being in form and substance 
an assignment of the policy and valid under the law, the title to 
the policy vested in the wife subject to the rights reserved to the 
husband. Her title remained that of owner unless the husband 
or his trustee exercised the power of surrender. York vs. Flah- 
erty, 210 Mass. 35, 96 N. E. 53; Bailey vs. Wood, 202 Mass. 
562; Holden vs. Stratton, 198 U. S. 202, 213, 25 Sup. Ct. 656, 49 
L,. Ed. 1018. The husband’s power to surrender was one which 
passed to the trustee in bankruptcy. Blinn vs. Dame, 207 Mass. 
159, 93 N. E. 601, 20 Ann. Cas. 1184. But the insured died before 
the power to surrender was exercised. Thereby the wife’s right 
became fixed and absolute to the proceeds under the terms of the 
assignment. ‘The case at bar is not an instance where the bank- 
rupt had either a general or special title to the policy. Hence, 
section 70a (5) of the Bankruptcy Act and Everett vs. Judson, 
228 U. S. 474, 33 Sup. Ct. 568, 57 L. Ed. 927, 46 L. R. A. (N. S.) 
154, Andrews vs. Partridge, 228 U. S. 479, 33 Sup. Ct. 570, 57 L. 
Ed. 929, and In re White, 184 Fed. 991, 106 C. C. A. 669, do not 
apply to a case like the present where the wife and not the bank- 


rupt was the owner of the policy. 
Decree affirmed. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. First DEPARTMENT. 


BERGER 
Us. 


INDEPENDENT BROTHERS OF NIESHWIS.* 


INSURANCE — MUTUAL BENEFIT INSURANCE — BY-LAWS — 
CONSTRUCTION. 


A by-law of a society provided: “When a good standing brother’s wife 
dies, then the brother gets $100 endowment, * * * and the brother 
can receive no further endowment for the wife. When a good standing 
brother dies, the heirs get $300 endowment. When a deceased member 
leaves a second wife, or no wife at all, then the heirs get $200 endow- 
ment.” Held, that the terms “first wife” and “second wife” related to 
the matrimonial condition of the member after assuming membership; 


* Decision rendered, June 3, 1914. 147 N. Y. Supp. 934. 
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and hence, though plaintiff was a member’s second wife, yet, as she 
became so before her husband became a member, no payment having 
been made on account of the death of the first wife, the heirs were 


entitled to $300. 
(lor other cases, see Insurance, Cent. Dig. §§ 1961, 1962; Dec. Dig. § 791.) 











Appeal from Municipal Court, borough of Manhattan, Second District. 
Action by Chave Berger, administratrix, against the Independent 
srothers of Nieshwis. From a judgment for. plaintiff for $200, she 
appeals. Modified and affirmed. 






Argued May term, 1914, before Guy, Bijur, and Pendleton, JJ. 










Joshua S. Shapiro, of New York City, for Appellant. 
Kleiner & Kleiner, of New York City (Jacob M. Cohen, of New 
York City, of counsel), for Respondent. 












Guy, J. 

Plaintiff appeals from a judgment in her favor on the ground 
of insufficiency. The action is brought to recover the endow- 
ment due upon the death of a member of defendant society to his 
wife or heirs. ‘The by-law of the defendant society provides as 
follows :-- 

“When a good standing brother’s wife dies, then the brother 
gets $100 endowment, * * * and the brother can receive no 
further endowment for the wife. When a good standing brother 
dies, the heirs get $300 endowment. When a deceased member 
leaves a second wife, or no wife at all, then the heirs get $200 en- 
dowment.” 

It appears from the evidence that plaintiff was married to the 
member jin question prior to his becoming a member of defendant 
society, and that he had previously been married; his first wife 
having died before he became such member. The learned trial 
justice held that under the last clause of the by-law only $200 
endowment was due, because of the fact that the plaintiff was the 
second wife of the deceased member. ‘This construction of the 
by-law is clearly erroneous. The purpose and intent of the pro- 
vision as to wives is to prevent the payment of more than $100 
on account of a wife—in other words, that the total endowment 
should, under no circumstances, exceed the sum of $300; that in 
the event of a member having no wife, the $300 should go to the 
heirs; that in the event of his having had one wife, who died, 
and on account of whose death he has received $100, there shall be 
no further payment, but simply the payment of $200 to the heirs. 
In other words, the terms “first wife” and “second wife” relate to 
the matrimonial condition of the member after assuming mem- 
bership, and are not intended to penalize him and reduce the 
endowment which his heirs shall receive because, prior to his be- 
coming a member of the society, he happened to have other 
matrimonial experiences. 
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The judgment must therefore be modified, by increasing the 
amount thereof to $300 and costs; and, as so modified, affirmed, 
with costs. All concur. 







SUPREME COURT OF NEW YORK. 


APPELLATE Division. T'irst DEPARTMENT. 





EISENBACH 
vs. 
MUTUAL LIVE INS. CO. or New York. (No. 5,907.)* 


1, INSURANCE — LIFE POLICIES — SURRENDER — RIGHT OF 
CHILDREN. 

Where an endowment policy provided that at the expiration of twenty 
years it might be surrendered, and the full reserve, with interest and 
surplus, would be paid to the insured, his executors, administrators, 
or assigns, the children of the insured had no rights in the policy. 

(l’or other cases, see Insurance, Cent. Dig. §§ 1459, 1460, 1466, 1485; Dec. 
Dig. § 583.) 


_ 2. INSURANCE—ASSIGNMENT OF POLICY—ENDOWMENT IN- 
SURANCE. 

An endowment policy, providing for payment at maturity to the in- 
sured, his executors or assigns, is assignable, and an assignee has the 
same right to collect the surrender value of the policy at maturity as 
the insured. 

(l’or other cases, see Insurance, Cent. Dig. § 468; Dec. Dig. § 199.) 


3. INSURANCE—ASSIGNMENT OF POLICY—ACTION BY AS- 
SIGNEE—PARTIES. 

Where the holder of an endowment policy, providing for cash surrender at 
maturity, assigned all of his rights to his wife, if living, if not to his 
children, his wife could, at maturity of the policy, recover its sur- 
render value without joining the children as defendants, and the in- 
surer could not compel their joinder under Code Civ. Proc. §§ 820, 
&20a, providing for interpleader, for the children took no rights in case 
the wife was living at the maturity of the policy and, the action being 
simply one on contract, plaintiff cannot be compelled to bring in 
third parties merely for the protection of defendant against a pos- 
sible liability. 

(For other cases, see Insurance, Cent. Dig. §§ 1557-1570; Dec. Dig. § 624.) 


Appeal from Special Term, New York County. 
Action by Henrietta Eisenbach, also known as Ettie Ejisenbach, 
against the Mutual Life Insurance Company of New York. From an 
order requiring the bringing in of her two children as parties defendant, 
plaintiff appeals. Order reversed, and motion denied. 








~* Decision rendered, May 29, 1914. 147 N. Y. Supp. 962. 
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Argued before Ingraham, P. J., and Laughlin, Clarke, Scott, and 
Dowling, JJ. 


Irederick M. Czaki, of New York City (Marion Erwin, of New 
York City, on the brief), for Appellant. 

Murray Downs, of New York City (Frederick L. Allen, of New York 
City, on the brief), for Respondent. 


LAUGHLIN, J. 

This is an action to recover the cash surrender value of a policy 
of insurance issued by the defendant on the 22d day of December, 
1892, on the life of Harry Eisenbach, the husband of the plaintiff. 

It is a twenty-year endowment policy, and the twenty annual 
premiums have been paid. ‘The-policy provided that it was issued 
on a twenty-year distribution plan, and that at the expiration of 
twenty years it would be credited with its distributive share of 
surplus apportioned at that time. It was expressly provided that 
at the expiration of twenty years the policy might be surrendered, 

“and the full reserve computed by the American Table of Mor- 
tality and 4 per cent interest, and the surplus as defined above, 
will be paid therefor in cash.” By the terms of the policy it was 
payable to Harry Ejisenbach, the assured, “his executors, adminis- 
trators or assigns.” On the 19th day of May, 1904, the assured 
executed an assignment of the policy, which was filed with the 
defendant the day following, as follows :- 

“For one dollar, to me in hand paid, and for other valuable con- 
siderations (the receipt of which is hereby acknowledged), I 
hereby assign, transfer and set over to my wife, Ettie Eisenbach, 
(whose P. O. address is 201 W. 85th St.) if living, if not, to my 
child or children, all my right, title and interest in this policy, No. 
599,539, issued by the Mutual Life Insurance Company of New 
York. 

“Dated in New York this 19th day of May, 1904, in the 
presence of FE. C. Lockerby.’ 

The assured retained possession of the policy until the 3d or 
31st day of January, 1913, when he delivered it to the plaintiff, 
together with an assignment thereof as follows :- 


“T, Harry Eisenbach, for and in consideration of the sum of 
one dollar and other valuable considerations, to me in hand paid 
at and before the ensealing and delivery of these presents, do 
hereby sell, assign, convey, transfer and set over unto Ettie Eisen- 
bach, my wife, all of my right, title and interest of whatever kind, 
character, nature or description whatsoever that I ever had, now 
have or may at any time hereafter have, under and by virtue of 
the terms and conditions of a certain policy of life insurance 
upon my life in the Mutual Life Insurance Company of New 
York, No. 599,539 and more particularly my right to surrender 
the said policy under and by virtue of the terms thereof, and to 
receive the cash surrender value of the full reserve and surplus, 
as therein provided. 
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“In witness whereof, I have hereunto set my hand and seal this 
3rd day of January in the year one thousand nine hundred and 
thirteen. “Harry Ejisenbach. 

“Signed, sealed and delivered in the presence of Frederick M. 
Czaki.” 

The twenty-year endowment period had expired at that time, 
and thereupon the plaintiff and her husband caused the policy to 
be delivered to the defendant and demanded payment of the cash 
surrender value, which was $3,033.55. The defendant received 
and filed the policy, but through its general solicitor wrote the 
attorneys for the plaintiff, who had transmitted the policy to the 
company, declining to make the payment without a discharge of 
liability from the children, claiming that the children had a con- 
tingent interest in the policy by virtue of the first assignment. 
The plaintiff then brought this action, and on motion of the 
defendant, the order from which the plaintitf appeals was made. 


[1-3] The children manifestly had no interest by virtue of the 
policy itself. It is not disputed that all conditions precedent to 
entitle the assured or his assignee to the surrender value have 
been complied with. It is manifest, therefore, that if the assured 
had not assigned the policy he would be entitled to the surrender 
value. Such a policy is assignable. and the assignee would have 
the same right as the assured. Valton vs. National Fund Life 
Assurance Co., 20 N. Y. 32; Steinbach vs. Diepenbrock, 158 N. 
Y. 24, 52 N. E. 662, 44 L. R. A. 417, 70 Am. St. Rep. 424. The 
case is quite unlike those in which a wife and children are named 
in a policy and thereby obtained a vested right. Walsh vs. Mutual 
Life Ins. Co., 133 N. Y. 408, 31 N. E. 228, 28 Am. St. Rep. 651; 
Whitehead vs. N. Y. Life Ins. Co., 102 N. Y. 143, 6 N. E. 267, 55 
Am. Rep. 787. But it has been held that, where a policy is pay- 
able to a wife on the death of her husband, and in the event of her 
prior death then to the children, if she survives her husband she 
takes all and the children have no interest, and that if she does not 
survive her husband, only the children living at his death take. 
Fidelity Trust Co. vs. Marshall, 178 N. Y. 468, 71 N. E. 8, and 
cases cited. The learned counsel for the defendant insists that 
by virtue of the first assignment the children have a contingent 
interest in the policy notwithstanding the fact that both the hus- 
band and the wife were living when the cash surrender value 
became payable. The contention is too technical to require ex- 
tended argument. It seems perfectly plain that if the plaintiff 
were standing on the first assignment alone, that gave her the 
right to the surrender value of the policy, and that the children 
had no interest therein, inasmuch as their mother was living at 
the time the right to surrender the policy and to obtain the cash 
surrender value accrued. The assignment of the policy was not 
a waiver of the cash surrender value provisions thereof. Inas- 
much, therefore, as the assured had the right to exercise the op- 
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tion given by the surrender value provisions, his assignee had the 
same right. Gallagher vs. Nichols, 60 N. Y. 438; Bolen vs. 
Crosby, 49 N. Y. 183; Olmsted vs. Keyes, 85 N. Y. 593. The 
meaning of the words “if living” in the assignment is too plain to 
require construction. That meaning is, if living at the time the 
right accrues, and it relates, not only to the right accruing under 
the policy at the time of the death of the assured, but to the 
right to surrender it and obtain the cash surrender value at the 
expiration of the endowment period. ‘Travelers’ Ins. Co. vs. 
Healey, 25 App. Div. 61, 49 N. Y. Supp. 29, affirmed 164 N. Y. 
607, 58 N. E. 1093; Danhauser vs. Wallenstein, 169 N. Y. 199, 
62 N. E. 160 

This is a simple action on contract to recover a sum of money, 
and the plaintiff cannot be compelled to bring in third parties 
merely for the protection of the defendant against a possible 
liability. If adverse claims are made, and defendant cannot 
determine between them without hazard, it may avail itself of 
one of the remedies prescribed by sections 820 and 820a of the 
Code of Civil Procedure, but that would afford no ground for the 
order now under review. 

It follows that the order should be reversed, with $10 costs 
and disbursements, and the motion denied, with $10 costs. All 
concur. 


SLAUGHTER vs. SUAUGHTER er au. (No. 595.)* 


(Supreme Court of Alabama.) 


1, INSURANCE—FRATERNAL INSURANCE—CHANGE OF BENE- 
FICIARY—PAROL EVIDENCE. 

Under the by-laws of a fraternal insurance order declaring that a member 
shall execute a certificate showing the disposition he desires made of 
his endowment and, in the absence of such certificate, the endowment 
must be paid to the widow and orphans or legal heirs subject to the 
endowment provisions, a member, obtaining a certificate stipulating 
that it may be changed by him from time to time, may not change the 
beneficiary by parol expression merely, and a member, expressing his 
wish to an officer of the local lodge to make a change of beneficiary, 
does not effect a change. 


- other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 
84. 


2. EVIDENCE—HEARSAY EVIDENCE. 


Statements of a deceased member of a fraternal insurance order that he 
had told an officer of the lodge to make a specified change in the 
beneficiary are hearsay, and must be excluded in determining whether 
a change of beneficiary was made. 


(For other cases, see Evidence, Cent. Dig. §§ 1174-1192; Dec. Dig. § 317.) 
* Decision rendered, May 21, 1914. 65 South. Rep. 348. 
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3. INSURANCE—FRATERNAL INSURANCE—BENEFICIARIES. 

Where the rules of a fraternal insurance order permitted a member to 
designate another beneficiary, though he had a wife and children, and 
there was no rule of the order or statute restricting the beneficiary to 
a lawful wife, the allusion to a beneficiary in the certificate as the 
member’s wife was mere descriptio personz and not a warranty to the 
order that she was a lawful wife, and she could recover on the cer- 
tificate though another was the member’s lawful wife. 


(For other cases, see Insurance, Cent. Dig. § 1939; Dec. Dig. § 773.) 


Appeal from City Court of Gadsden; John H. Disque, Judge. 

Bill of interpleader, by the Grand Lodge A. F. & A. M. (colored) of 
Alabama against Sarah Slaughter and Robert B. Slaughter, to deter- 
mine the right to the proceeds of the benefit certificate in favor of Jacob 
Slaughter, a deceased member of a local lodge. From a decree awarding 
the fund to Sarah Slaughter, Robert Slaughter appeals. Affirmed. 


It appears without dispute that the deceased member, Jacob Slaughter, 
filed with the local secretary a certificate in due form, designating as 
beneficiary, “my wife Sarah Slaughter,” and that this certificate remained 
in the custody of the local lodge, and had not been changed at the time of 
Jacob Slaughter’s death. Robert Slaughter is the son of Jacob, and his 
mother is Mariah Slaughter, who claims to have been the original and the 
only lawful wife of Jacob, from whom, however, she was permanently 
separated about twenty years ago, but not divorced; after which Jacob 
formally married and lived with Sarah as his wife down to within about a 
year of his death. The claims of Robert are based on the testimony of 
several witnesses, which it is alleged tends to and supports the conclusion 
that Jacob declared several times before his death that he wished to make 
Robert his beneficiary in lieu of Sarah, that he so instructed an officer of 
the lodge to change the certificate, and that the officer promised he 
would do so. As to these matters the evidence is in pointed conflict. 


Culli & Martin, of Gadsden, for Appellant. 
McCord & Davis, of Gadsden, for Appellees. 


a Oe 


METROPOLITAN LIFE INS. CO. vs. GOODMAN. 
(No. 88.)* 
(Court of Appeals of Alabama.) 


1, INSURANCE—LIFE INSURANCE —“WARRANTY” — “REPRE- 
SENTATION.” 

In the law of insurance a “warranty” is a statement, the truth of which is 
made a condition to the validity of the policy, while a “representation” 
is a statement made as an inducement to the proposed contract of in- 
surance and collateral to it. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


(For other definitions, see Words and Phrases, vol. 8, pp. 7396-7404, 7833; 
vol. 7, pp. 6108-6110.) 


* Decision rendered, May 12, 1914. Rehearing denied, June 5, 1914. 
65 South. Rep. 449. 
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2. INSURANCE—LIFE INSURANCE—WARRANTIES. 


Warranties are of two kinds, affirmative and promissory, both of which 
may be either express or implied, the first relating to the existence of 
some fact or state of things before the making of the policy, and the 
latter to the happening of some future event or the performance of 
some act in the future. 

(For other cases, see Insurance, Cent. Dig. §§ 558, 559, 562-566; Dec. Dig. 
§ 264.) 


3. INSURANCE—LIFE POLICIES—BREACH OF WARRANTY. 

Prior to the enactment of Code 1907, § 4572, breach of a warranty, regard- 
less of its materiality to the risk, avoided a policy, although breach of 
a representation which was a mere inducement to the making of the 
contract of insurance did not affect the policy unless the misrepresen- 
tation was material to the risk. 

(For other cases, see Insurance, Cent. Dig. §§ 540, 549, 568, 569; Dec. 
Dig. §§ 256, 268.) 


4. INSURANCE—LIFE INSURANCE—WARRANTY—STATUTE. 


Code 1907, § 4572, providing that no written or oral misrepresentation or 
warranty made in the negotiation of a policy of life insurance shall 
defeat or avoid the policy, unless made with the intention to deceive, 
or unless the matter misrepresented increased the risk of loss, should 
be liberally construed to advance the legislative intent of preventing 
forfeiture of life policies for breach of immaterial warranties. 

(For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250.) 


5. WORDS AND PHRASES—“CONDITION.” 

A “condition” in the law of estate, where the term originated, is a quali- 
fication or restriction annexed to a deed or devise by virtue of which 
an estate is made to vest, to be enlarged or defeated upon the hap- 
pening of a particular event or the nonperformance of a particular act; 
such conditions may be precedent or subsequent, a condition precedent 
being one which must happen before the estate dependent upon it 
can arise, while a condition subsequent is one which, when it does 
happen, will defeat the estate (quoting Words and Phrases, vol. 2, pp. 


1394-1400). 


6. CONTRACTS—CONDITIONS—“CONDITIONS PRECEDENT.” 

in the law of contracts a condition precedent is a condition which must be 
performed before the agreement of the parties becomes a valid and 
binding contract (quoting Words and Phrases, vol. 2, pp. 1400-1402; 
vol 8, p. 7610.) 


(For other cases, see Contracts, Cent. Dig. §§ 1015-1032; Dec. Dig. § 221.) 


7. INSURANCE—LIFE POLICIES—CONDITION—“CONDITION” 
AND “WARRANTY” DISTINGUISHED. 

A proviso in a life policy that it should be void if insured, before its date, 
had been attended by a physician for any serious disease or complaint 
is a “warranty” rather than a “condition,” for while past facts, when 
unknown to both parties to a contract, may form the basis of a pro- 
vision that there shall be no contract in case they exist, yet where they 
are known to one of the parties and the other is aware thereof, he 
cannot make the nonexistence of such facts the basis of a condition 
which would avoid the contract, for that would be repugnant to his 
contractual obligations, as a condition properly relates to the happening 
of a future event, and hence as a warranty may apply to a past fact, 
this provision is a warranty subject to Code 1907, § 4572, providing that 
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no misrepresentation or warranty shall avoid the policy, unless made 
with intent to deceive or actually increasing the risk, and the fact that 
insured was before issuance of the policy attended by a physician will 
not avoid it, unless the risk was increased (citing Words and Phrases, 
vol. 2, pp. 1394-1400; see also, vol. 8, pp. 7396-7404, 7833). 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


8. CONTRACTS—DEFENSES. 

A party cannot avoid the contract on account of facts which at the time 
of the making of the contract he knew or could ascertain from the 
other party, unless relieved of the duty of ascertaining them by the 
fraud or warranty of the other party. 

(For other cases, see Contracts, Cent. Dig. §§ 420-430, 1160, 1164, 1165; 
Dec. Dig. § 94.) 


9. INSURANCE—LIFE POLICIES—PROVISIONS. 


Unless induced by the fraud of the insurer not to read the policy, the 
insured is presumed to be familiar with its provisions. 
(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


10. INSURANCE—LIFE INSURANCE—PROVISIONS. 

Where an insured accepted a life policy, providing that it should be void if, 
before delivery of the policy, he had been attended by a physician for 
any serious complaint, he is bound by and impliedly warrants that he 
was not so attended by any physician. 

(For other cases, see Insurance, Cent. Dig. §§ 558, 559, 562-566; Dec. Dig. 
§ 264.) 


11. EVIDENCE—JUDICIAL NOTICE—MATTERS RELATING TO 
HEALTH. 

Where a life policy provided that it should be void in case the insured had, 
before its issuance, been attended by a physician for any serious ail- 
ment, the court cannot take judicial notice that the fact that insured 
was attended by a physician for treatment of syphilis increased the 
risk within Code 1907, § 4572, providing that no warranty shall avoid a 
policy unless made with intent to deceive, or the matter misrepresented 
increased the risk of loss. 

(For other cases, see Evidence, Cent. Dig. § 19; Dec. Dig. § 14.) 


12. INSURANCE—ACTIONS—EVIDENCE. 

In an action on a life policy, providing that it should be void in case insured 
was attended by a physician for any serious aflment before issuance, 
where it appeared that insured had been attended by a physician for 
treatment of syphilis, evidence held insufficient to support a verdict 
that the risk was not thereby increased. 

(For m4 cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


Appeal from City Court of Montgomery; Gaston Gunter, Judge. 

Action by Nancy E. Goodman against the Metropolitan Life Insurance 
Company, upon a policy issued upon the life of Louis M. Goodman, in 
which she was named as beneficiary. Judgment for plaintiff, and defend- 
ant appeals. Reversed and remanded. 


Steiner, Crum & Weil, of Montgomery, for Appellant. 
Letcher, McCord & Harold, of Montgomery, for Appellee. 





Life. | Supreme Lodge Knights of Honor vs. Bieler. 


SUPREME LODGE KNIGHTS OF HONOR vs. BIELER. 
(No. 8259.)* 


(Appellate Court of Indiana, Division No. 2.) 


1. INSURANCE — MUTUAL BENEFIT INSURANCE — ASSESS- 
MENTS—RIGHT TO INCREASE. 

Whe-e the certificate of insurance in a fraternal benefit society required 
the member to abide by the by-laws of the order then in force or 
thereafter adopted, the by-laws may be amended so as to increase the 
amount of the assessments to such sum as may become reasonably 
necessary to provide sufficient funds to meet the obligations of the 
society. 

(lor other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


2. INSURANCE — MUTUAL BENEFIT INSURANCE — ASSESS- 
MENTS—RIGHT TO INCREASE. 

Such an amendment is different in principle from an amendment which 
reduces the amount payable under the certificate and which is a 
violation of the contract made with the member. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—INCREASE 
OF ASSESSMENT—REASONABLENESS. 

A by-law of a fraternal benefit society increasing the amount of the assess- 
ments, under a reserved power to amend the by-laws, must be shown 
to be so unreasonable as to be void before its adoption will be held to 
be unauthorized. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


4. INSURANCE — MUTUAL BENEFIT INSURANCE — ACTIONS 
UPON CERTIFICATE—QUESTIONS FOR JURY. 

The fact that a member of a fraternal benefit society was paying a very 
high assessment and that it was increased very largely does not, as a 
matter of law, establish the unreasonableness of the by-law increasing 
such assessment; but the question whether such assessment was 
reasonable and necessary is one of fact. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


5. INSURANCE — MUTUAL BENEFIT INSURANCE — BENEFI- 
CIARIES. 

Where a fraternal benefit society had a by-law which provided that, in 
case any designation of beneficiaries should fail for illegality or other- 
wise, the benefit should be paid to certain specified relatives of the 
member, the issuance of a certificate of membership payable to “per- 
son named in will” does not waive the provision of the by-law that 
benefits shall be paid only to blood relatives or dependents of the 
member. 

(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 


6. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
PARTIES. 

Where the designation in a will of the person named as executor as bene- 
ficiary under a fraternal benefit certificate was void because the 


~* Decision rendered, May 20, 1914. 105 N. E. Rep. 244. 
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executor was not a relative or dependent of the member and, under the 
by-laws, the benefit became payable to certain heirs of the member, the 
executor may recover the amount due on such certificate as trustee 
for the heirs. 

(For other cases, see Insurance, Cent. Dig. § 1994; Dec. Dig. § 813.) 


Appeal from Circuit Court, Marion County; Charles Remster, Judge. 

Action by Jacob L. Bieler, as executor, against the Supreme Lodge 
Knights of Honor. Judgment for the plaintiff, and defendant appeals. 
Reversed, with directions. 


Frederick H. Bacon, of St. Louis, Mo., John W. Hanan, of La Grange, 
Louis B. Ewbank, of Indianapolis, and J. Frank Hanan, of La Grange, 
for Appellant. 

Guilford A. Deitch and Frank G. West, both of Indianapolis, for 
Appellee. 


oe 


PRUDENTIAL INS. CO. OF AMERICA vs. UNION TRUST 
COMPANY. (No. 8275.)* 


(Appellate Court of Indiana, Division No. 1.) 


1, INSURANCE—NONPAYMENT OF PREMIUMS—REINSTATE- 
MENT. 

Under an insurance pojicy, providing that if the policy lapsed for non- 
payment of premiums, it would be revived within one year upon 
payment of all arrears, provided evidence of the insurability of insured 
satisfactory to the company was furnished, where insured furnished 
the company’s local agent all the papers and proof required of him to 
have the policy revived, and there was no valid objection to the 
proofs of insurability, the company could not refuse to revive the 
policy, and thereby defeat its liability, merely because insured died as 
the result of an accident before the application and proofs reached 
the home office of the company, since insured had inchoate insurance 
which he might at any time ripen or revive by a performance of the 
conditions of the contract; and, when such conditions were com- 
plied with, the company could not refuse to revive the insurance, and 
unless the application was disapproved for a proper reason, the re- 
vival related back to the time of the application. 

(Tor other cases, see Insurance, Cent. Dig. §§ 932, 933; Dec. Dig. § 365.) 


2. INSURANCE—NONPAYMENT OF PREMIUMS—REINSTATE- 
MENT. 

Where an insurance policy provided that in case of lapse it would be re- 
vived within one year upon payment of all arrears, provided evi- 
dence of insurability was furnished, an agreement in the application to 
revive that the policy would not be in force until the company should 
have consented to revive it was without consideration, and did not 
prevent the revival taking effect from the date of the application, 
where insured then complied with all the conditions necessary to have 
it revived. 

(For other cases, see Insurance, Cent. Dig. §§ 932, 933; Dec. Dig. § 365.) 


* Decision rendered, June 5, 1914. 105 N. E. Rep. 505. 
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3. TRIAL—INSTRUCTIONS — INSTRUCTIONS COVERED BY 
THOSE GIVEN. 


It was not error to refuse instructions which were in effect covered by 
others which were as favorable to the complaining party as the facts 
and law of the case warranted. 


(For other cases, see Trial, Cent. Dig. §§ 651-659; Dec. Dig. § 260.) 


4. TRIAL—INSTRUCTIONS—CONFORMITY TO PLEADINGS AND 
ISSUES. 

In an action involving the question whether an insurance policy, which 
had lapsed for nonpayment of premiums, was revived, by an applica- 
tion to revive and proofs of insurability furnished the company’s 
local agent, an instruction that a soliciting agent of a life insurance 
company had power only to receive and forward the application, 
and no power to accept the risk or conclude the contract, was properly 
denied as inapplicable to the facts; no question of taking an original 
application being involved. 

(For other cases, see Trial, Cent. Dig. §§ 587-595; Dec. Dig. § 251.) 


5. APPEAL AND ERROR—HARMLESS ERROR—INSTRUCTIONS 
—OMISSIONS. 

In an action on a life insurance policy, involving the question whether it 
had been revived after a lapse for nonpayment of premiums, an 
instruction, enumerating the facts essential to recovery, and omitting 
the fact of payment of all arrears required by the policy, was harmless, 
where it was in effect admitted that premium notes were signed, 
delivered, and accepted by the agent and approved at the home office 
of the company. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4219, 4221-4224; Dec. 
Dig. § 1064.) 


6. APPEAL AND ERROR—HARMLESS ERROR—INSTRUCTIONS 
—OMISSIONS. 

In an action involving the question whether an insurance policy, which 
had lapsed for nonpayment of premiums, had been revived, a conflict 
between instructions enumerating the facts essential to a recovery, 
some of which included, and one of which omitted, payment of all 
arrears, was not prejudicial, where no question was made as to such 
payment. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4219, 4221-4224; 
Dec. Dig. § 1064.) 


7. TRIAL—INSTRUCTIONS—PROVINCE OF COURT AND JURY. 

It was improper to instruct the jury that a forfeiture of an insurance policy 
was not favored under the law, and that where the language of a 
policy was doubtful, the court would adopt a construction prevent- 
ing a forfeiture, as the application of such rule to the construction of 
a contract is a question for the court and not for the jury. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 582, 583; Dec. Dig. 
§ 248.) 
8 


8. APPEAL AND ERROR—HARMLESS ERROR—INSTRUCTIONS 
—REVERSAL. 

Under Burns’ Ann. St. 1914, § 407, providing that the court must disregard 
any error or defect in the pleadings or proceedings not affecting the 
substantial rights of the adverse party, and that no judgment can be 
reversed or affected by reason thereof, and section 700, providing that 
no judgment shall be stayed or reversed in whole or in part, where it 
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shall appear that the merits of the cause have been fairly tried and 
determined in the court below, an erroneous instruction, from which 
no harm could have resulted, was not ground for reversal. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4032, 4066, 4075, 
4098, 410), 4454, 4540-4545; Dec. Dig. § 1170.) 


9. INSURANCE — ACTIONS ON POLICIES — EVIDENCE — AD- 
MISSIBILITY. 

In an action involving the question whether a life insurance policy which 
had lapsed was revived, a question asked the company’s medical ex- 
aminer as to the extent of his authority relative to making examina- 
tions was properly excluded, where the company was in no position 
to question or limit his authority regarding examinations, and did 
not offer the evidence for that purpose, but to show that the report 
made by him to the company was not final or conclusive. 


(lor other cases, see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. § 648.) 


Appeal from Superior Court, Marion County; Pliny W. Bartholomew, 
Judge. 

Action by the Union Trust Company, administrator of Hugh O. 
Holmes, against the Prudential Insurance Company of America. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Whitcomb, Dowden & Stout, of Indianapolis, for Appellant. 
R. N. Miller, of Indianapolis, for Appellee. 


HERMAN vs. CONNECTICUT MUT. LIFE INS. CO. Er au.* 


(Supreme Judicial Court of Massachusetts. Suffolk.) 


1, INSURANCE + ASSIGNMENT — SUITS TO DETERMINE 
RIGHTS. 

An assignee of a life insurance policy, who did not obtain possession of 
the policy, could maintain a bill in equity to have his rights established, 
where insured had made a subsequent assignment to another party. 


(For other cases, see Insurance, Cent. Dig. § 493; Dec. Dig. § 223.) 


2. INSURANCE—ASSIGNMENTS—FORM AND REQUISITES. 


An assignment of a life insurance policy was valid between insured and the 
assignee, though not written upon or attached to the policy, and though 
no reference thereto was written or noted on the policy, and no notice 
was given the insurer as required by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 479, 487; Dec. Dig. §§ 209, 
217.) 


3 —— ee BETWEEN AS- 
SIGNEES. 
Where an assignee of a life insurance policy, in reliance on the false 


representation of insured’s agent that the policy was held by the com- 
pany as security for a premium loan, did not obtain possession of the 


es Decision rendered, May 23, 1914. 105 N. E. Rep. 450. 
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policy, and took no precaution, by giving notice to the company or 
otherwise, against subsequent assignments, he was estopped to set up 
his title against a subsequent bona fide assignee wthout notice of his 
rights. 


(For other cases, see Insurance, Cent. Dig. § 493; Dec. Dig. § 223.) 


4. INSURANCE—ASSIGNMENT OF POLICY AS SECURITY— 
RIGHT TO REDEEM. 


An assignee of a life insurance policy, who permitted possession of the 
policy to remain in the hands of insured’s agent, was entitled to re- 
deem from a subsequent assignee as security for a debt upon payment 
of the indebtedness. 


(For other cases, see Insurance, Cent. Dig. §§ 488, 489, 494-496; Dec. Dig. § 
219.) 


5. INSURANCE — ASSIGNMENT OF POLICY AS SECURITY — 
DEBT SECURED. 


Where a life insurance policy was assigned to secure a note, and the as- 
signee thereafter loaned insured a further sum and took a new note, 
but insured made no further assignment, the assignee could not hold 
the policy as security for such note, and acquired no right to do so by 
writing on the note over insured’s signature, without his knowledge, 
a notation that the policy was security therefor. 


(For other cases, see Insurance, Cent. Dig. § 492; Dec. Dig. § 222.) 


Report from Superior Court, Suffolk County; Charles F. Jenney, 
Judge. 

Bill by Joseph Herman against the Connecticut Mutual Life Insurance 
Company and others. Reported by a single justice for the determination 
of the full court. Bill dismissed, unless plaintiff desires a decree for par- 
tial relief. 

The bill was brought by plaintiff, claiming to be an assignee of a life 
policy of life insurance in the defendant company, against the company 
and other defendants, of whom defendant Harry R. Stanley, as executor, 
claimed to hold the policy under an assignment subsequent in time to that 
of plaintiff, to establish plaintiff's rights in and to the policy under his 
assignment. When the assignment to plaintiff was made, the business was 
transacted by George E. Williams, agent of the insurance company, as 
agent for insured. Williams sent plaintiff the assignment, but did not 
deliver the policy and, upon inquiry being made, told plaintiff that the 
company held it as collateral for a premium loan. The suit was brought in 
insured’s lifetime. 


Philip Rubenstein, of Boston, for Plaintiff. 
Mayberry, Hallowell & Hammond, of Boston, for Defendant Stanley. 
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STEWART rr at. vs. NATIONAL COUNCIL OF KNIGHTS 
AND LADIES OF SECURITY. (No. 18743 [43].)* 


(Supreme Court of Minnesota.) 


1. LIMITATION OF ACTIONS—STIPULATIONS LIMITING TIME 
TO SUE—VALIDITY. 

Contract stipulations limiting the time within which an action may be 
brought thereon, when not unreasonable, are valid, though the period 
fixed be at variance with the statutory limitations. 

(For other cases, see Limitation of Actions, Cent. Dig. §§ 59-61; Dec. 
Dig. § 14.) 


2. INSURANCE—CONTRACT—LIMITATION OF TIME TO SUE. 

Where, in an insurance contract. such a stipulation is coupled with a fur- 
ther provision by which, after the loss occurs, the right to commence 
the action is suspended for an indefinite period, the duration of which 
depends upon some action to be taken by the insurance company, and 
over which the insured has no control, the limitation period com- 
mences to run from the time the suspension of the right to sue has 
terminated. 

(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. Dig. § 
§ 622.) 
§ O22. 


Appeal from District Court, Ramsey County; William Louis Kelley, 
Judge. 

Action by Thomas E. Stewart and others against the National Council 
of the Knights and Ladies of Security. Verdict for plaintiffs, and, from 
denial of alternative motion for judgment or new trial, defendant ap- 
peals. Affirmed. 


William G. White, of St. Paul (Harvey E. Hall, of St. Paul, of 
counsel), for Appellant. 
A. J. Hertz, of St. Paul, for Respondents. 


* Decision rendered, May 29, 1914. 147 N. W. Rep. 651. Syllabus by 
the Court. 


PORTER rr au. vs. LOYAL AMERICANS OF THE RE- 
PUBLIC. (No. 1168.)* 
(Springfield Court of Appeals. Missouri.) 
1, INSURANCE — FRATERNAL INSURANCE — MEMBERSHIP 
—INITIATION — NECESSITY. 
A fraternal beneficiary association doing business under Rev. St. 1909, § 
7109, providing for the organization of fraternal insurance associations 


on a lodge system, with ritualistic form of work and representative 
form of government, for the benefit of its members, must conduct its 


* Decision rendered, June 2 1914, 167 S. W. Rep. 578. 
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business under a lodge system, and, where it issues certificates to 
persons to form a new lodge, the certificates are not binding until the 
persons are initiated in the new lodge, and, where a person dies before 
initiation, there is no liability on the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 694.) 


2. APPEAL AND ERROR—FINDINGS—CONCLUSIVENESS. 

A finding on conflicting testimony by the judge who saw and heard the 
witnesses will not be disturbed on appeal. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3983-3989; Dec. Dig. 
§ 1011.) 


3. INSURANCE -—- FRATERNAL INSURANCE — WAIVER OF 
RIGHTS. 

Where, within two or three days after the death of a person to whom a 
fraternal henefit certificate had been issued with a view to the organi- 
zation of a new lodge, the state agent of the association denied liability 
on a certificate issued to the person dying before initiation in the new 
lodge, and stated to the beneficiaries that the initiation fee would be 
refunded, and the certificate was returned by the home office, and the 
agent tendered the initiation fee to the beneficiary, who refused to ac- 
cept it, and sued on the certificate thirty-six days after the person’s 
death, the association did not waive its right to insist on initiation as a 
condition precedent to liability on the certificate. . 

(lor other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. Dig. 
§ 724.) é 


4. INSURANCE — FRATERNAL INSURANCE — TENDER OF INI- 
TIATJION FEES PAID. 

Where a person to whom a beneficiary certificate had been issued died 
before his initiation, which was a condition precedent to the certificate 
becoming enforceable, and no administrator of his estate was ap- 
pointed, and the state agent tendered to the beneficiary a refund of 
the initiation fee within two or three days after the person’s death, 
but the tender was refused, a tender into court of the initiation fee by 
the association was a sufficient offer to return the fee to relieve it 
from liability on the certificate. 

(For other cases, see Insurance, Cent. Dig. § 1888; Dec. Dig. § 743.) 


Appeal from Circuit Court, Pemiscot County; Frank Kelly, Judge. 
Action by Martha Porter and another against the Loyal Americans of 


the Republic. From a judgment for defendant, plaintiffs appeal. 
Affirmed. 


C. G. Shepard, of Caruthersville, for Appellants. 


S. W. Dixon, of Chicago, Ill, and Ward & Collins, of Caruthersville, 
for Respondent. 
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BRITTENHAM vs. SOVEREIGN CAMP WOODMEN OF 
THE WORLD. (No. 1196.)* 


(Springfield Court of Appeals. Missouri.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—CONSTRUC- 
TION OF CERTIFICATE. 

Forfeitures are not favored, and contracts of insurance by fraternal asso- 
ciations, providing for forfeiture, should be construed strictly against 
the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


2. INSURANCE — MUTUAL BENEFIT INSURANCE — CERTIFI- 
CATE-—CONSTRUCTION. 

Where the conditions and provisions in a certificate of life insurance are 
ambiguous, they should be construed most strongly against those for 
whom they are introduced. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 
726.) 


3. INSURANCE — MUTUAL BENEFIT INSURANCE — CERTIFI- 
CATE—CONSTRUCTION. 


In construing an insurance certificate mene by a fraternal association, all 
parts, both printed and written, should be given effect. 


(lor other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


4, INSURANCE—MUTUAL BENEFIT INSURANCE — POLICY — 
CONSTRUCTION. 

Under Acts of 1911, p. 286, § 9, providing that the application, rules, by- 
laws, and consitution of fraternal insurers shall be made part of the 
contract by the certificate, a member must be obedient to the condi- 
tions in the by-laws or his beneficiary cannot recover, and hence a 
member’s failure to comply with the by-laws, requiring members to 
give notice before engaging in prohibited occupations and to pay. an 
additional premium, avoided the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. § 748.) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE—WAIVER OF 
PROVISION OF BY-LAWS. 

Under the direct provisions of Sess. Acts 1911, p. 292, § 22, no subordinate 
officer or subdivision of a fraternal insurer can waive provisions in 
the contract of insurance, when the constitution expressly prohibits 
such waiver. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 
790%) 


6. INSURANCE — MUTUAL BENEFIT INSURANCE — FORFEI- 
TURE. 

Where the by-laws of a fraternal insurer provided that, if a member 
should engage in prohibited occupations, the certificate should be 
void, unless he gave notice and paid an additional premium, the 
failure of a member, who engaged in a prohibited occupation, to give 


* Decision rendered, June 2, 1914. 167 S. W. Rep. 587. 
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notice and pay premium invalidated the certificate without action by 
the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 756.) 


7. INSURANCE -- MUTUAL BENEFIT INSURANCE — FORFEI- 
TURES. 

An agreement providing for a forfeiture in case assessments are not paid 
on an insurance certificate issued by a fraternal association wiil be 
enforced regardless of whether the condition be considered precedent 
or subsequent. 

(For - cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. Dig. 
§ 750.) 


8. INSURANCE—MUTUAL BENEFIT INSURANCE—BY-LAWS— 
CONSTRUCTION. 

A by-law of a fraternal insurer providing that payment of any certificate, 
in force for five consecutive. years, immediately preceding the death, 
while in good standing, of the member holding the same shall not be 
contested, save on specific grounds, will not entitle the beneficiary to 
claim payment of a certificate, where the member who engaged in a 
prohibited occupation, contrary to other by-laws, failed to give the 
notice and pay the additional premiums required to prevent a forfeiture, 
for the payments not having been made, and the notice not having 
been given, the member was not in good standing at the time of his 
death. 


(For other cases, see Insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. § 748.) 


9, INSURANCE—-MUTUAL BENEFIT INSURANCE—DEFENSES. 

Where none of the officers of a fraternal insurance order knew that a 
member had been engaged in a prohibited occupation which worked 
a forfeiture of the certificate, because neither notice was given nor the 
required additional premiums paid, the refusal of payment on another 
ground does no estop the insurer from setting up the forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


Appeal from Circuit Court, Jasper County; David E. Blair, Judge. 

Action by Minnie B. Brittenham against the Sovereign Camp Wood- 
men of the World. l'rom a judgment for plaintiff, defendant appeals. 
Reversed. 


Jas. P. Mead and C. V. Buckley, both of Joplin, for Appellant. 
Walden & Andrews, of Joplin, for Respondent. 


SCHAS vs. EQUITABLE LIFE ASSUR. SOC. (No. 597.)* 
(Supreme Court of North Carolina.) 

1. INSURANCE — AVOIDANCE FOR MISREPRESENTATIONS — 

e INTENT OF APPLICANT. 

A misrepresentation of a material fact in an application for life insurance 


* Decision rendered, May 20, 1914. 81 S. E. Rep. 1014. 
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will vitiate the policy, regardless of the actual fraud or moral tur- 
pitude of the applicant. 
(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


2. INSURANCE ~— AVOIDANCE FOR MISREPRESENTATIONS — 
“MATERIAL REPRESENTATION.” 

Both at common law and under Revisal 1905, § 4808, which declares that 
all statements in an application for insurance are representations 
merely, and not warranties, and that no representation, unless material 
or fraudulent, shall prevent a recovery, any representation is material, 
if the knowledge or ignorance of it would naturally and reasonably 
influence the judgment of the insurer in making the contract, or in 
fixing the rate of premium. 

{For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 

(For other definitions, see Words and Phrases, vol. 5, pp. 4407, 4408.) 


3. INSURANCE — AVOIDANCE FOR MISREPRESENTATION — 
LIFE INSURANCE—CONSULTING PHYSICIAN. 

Where an applicant for life insurance stated that he had not consulted a 
physician during the two years preceding the application, but the 
evidence showed that he had been under treatment of several physi- 
cians at various times during those two years, such misrepresenta- 
tion was material, and must have been known to the applicant to be 
false, and avoids the policy, regardless of the actual fraud or moral 
turpitude of the applicant. 

(For other cases, see Insurance, Cent. Dig. §§ 691, 692; Dec. Dig. § 292.) 


4. INSURANCE—LIFE INSURANCE—CONSTRUING POLICY AND 
APPLICATION TOGETHER. 

An application for life insurance and the policy issued thereon should be 
construed together as parts of one contract. 

(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 


Appeal from Superior Court, Buncombe County; Carter, Judge. 

Action by Fannie Schas against the Equitable Life Assurance Society. 
Judgment for plaintiff, and defendant appeals. Reversed, and new trial 
granted. 


Bourne, Parker & Morrison and Theo. F. Davidson, all of Asheville, 


for Appellant. 
Mark W. Brown, of Asheville, for Appellee. 


a 


NATIONAL UNION vs. KELLEY. (No. 3200.)* 


(Supreme Court of Oklahoma.) 


1, INSURANCE—LIFE POLICY—BREACH OF WARRANTY. 


A breach of warranty that insured has not had medical advise during the 
last five years will render void a contract of life insurance conditioned 
thereon. 

(For other cases, see Insurance, Cent. Dig. §§ 691, 692; Dec. Dig. § 2923 


* Decision rendered, May 12, 1914. 140 Pac. Rep. 1157. Syllabus by 
the Court. 
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2. INSURANCE -— LIFE POLICY — BREACH OF WARRANTY — 
BURDEN OF PROOF. 


The burden of proof is on the insurer to show untrue the insured’s 
warranty that he has not had medical advice during the last five 
years. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. § 
646.) 


3. INSURANCE — WARRANTY — BREACH — DETERMINATION 
—QUESTION OF FACT. 

The question as to whether a statement of the insured, warranted to be 
true, is untrue is ordinarily one for the jury, or where a jury is 
waived, for the judge as the trier of the facts. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. § 
668.) 


4. EVIDENCE—CREDIT—MANNER OF TESTIFYING. 

The manner in which a witness testifies may tend to discredit him. 

(For other cases, see Evidence, Cent. Dig. § 2437; Dec. Dig. § 588.) 

5. INSURANCE—CONCLUSIVENESS OF TESTIMONY. 

The jury, or judge where a jury is waived, is not bound to find a fact 
untrue which an insured has stated and warranted to be true, where, 
in order to do so, he must believe the indefinite testimony of a wit- 
ness who is obviously deficient in memory in respect to the matter 
about which he testifies, whose answers were frequently not re- 
sponsive to the questions, and whose testimony is inconsistent with 
or in any manner contradicted by other evidence. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 

8 ae 


Commissioners’ Opinion, Division No. 1. Error from County Court, 
Pottawatomie -County; Ross F. Lockridge, Judge. 

Action by Onie M. Kelley, beneficiary, against the National Union, a 
life insurance corporation, on a policy. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 


Gilbert & Bond, of Oklahoma City (Geo. P. Kirby, of Toledo, Ohio, 
of counsel), for Plaintiff in Error. 

S. P. Freeling, E. E. Hood, and [. C. Saunders, all of Shawnee, for 
Defendant in Error. 


————____ —@Oe®@® — —___— 


SEVIGNY v. SOCIETE ST. JEAN BAPTISTE. (No. 4648.)* 
(Supreme Court of Rhode Island.) 
1. INSURANCE—FRATERNAL INSURANCE—NONPAYMENT OF 
DUES—TERMINATION OF INSURANCE. 


Under the by-laws of a fraternal insurance order, providing that every 
member paying his contribution at or before the first regular 


* Decision rendered, June 8, 1914. 90 Atl. Rep. 744. 
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monthly meeting will be considered as in good standing, and that 
the member who does not pay his dues for three consecutive months 
shall be dropped and lose all right to indemnity, nonpayment of dues 
for three consecutive months ipso facto terminates membership, and 
defeats a recovery on the certificate. 

(For other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 756.) 


2. INSURANCE—FRATERNAL INSURANCE—NONPAYMENT OF 
DUES—TERMINATION OF INSURANCE. 

Where the by-laws of a fraternal insurance order required the payments 
of dues in advance, and provided that a member paying dues at a 
monthly meeting should not be deemed in arrears, a member who 
did not pay the dues for three consecutive months, either in advance 
cr at the monthly meetings, ceased to be a member, as provided by a 
by-law declaring that one who did not pay his dues for three con- 
secutive months should be dropped. 

(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. Dig. 
§ 750.) 


Exceptions from Superior Court, Kent County; Chester W. Bar- 
rows, Judge. 

Action by Henry Sevigny against the Societe St. Jean Baptiste. 
There was a verdict for defendant, and plaintiff brings exceptions. 
Overruled, and cause remitted to Superior Court, with directions to 
enter judgment for defendant on the verdict. 


Anthony V. Pettine, of Providence, for Plaintiff. 
Alberic A. Archambault and Raoul Archambault, both of Provi- 
dence, for Defendant. 


———_-—— ©e@ — - —___—— 


RESERVE LOAN LIFE INSURANCE CO. vs. BENSON Et 
AL. (No. 5299.)* 


(Court of Civil Appeals of Texas. San Antonio.) 


1, PRINCIPAL AND AGENT—EVIDENCE OF AGENCY—ADMIS- 
SIONS—DECLARATIONS. 

In an action on a note given to the agent of an insurance company for 
the first premium on a policy, the application for which was re- 
jected, and transferred by the agent to plaintiff, in which the maker 
prayed for judgment against the insurance company for any sum due 
on the note, where it was not only proved that the alleged agent was 
the agent of the company, but it was, in effect, admitted by the com- 
pany in its answer, his declarations that he was the company’s agent 
were admissible. 


(For other cases, see Principal and Agent, Cent. Dig. § 40; Dec. Dig. § 22.) 

2. APPEAL AND ERROR—HARMLESS ERROR—ADMISSIONS OF 
EVIDENCE. 

In an action on a note given to an insurance agent in payment of the 
first premium on the policy, the application for which was rejected, 


* Decision rendered, May 20, 1914. 167 S. W. Rep. 266. 
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and transferred by him to plaintiff, in which defendant asked judg- 
ment against the insurance company, the error, if any, in admitting 
the agent’s declarations that he was the company’s agent was harm- 
less, where the witnesses testifying to such declarations further 
testified that he took their notes for the first premiums, and that the 
company sent policies to them, since, if he was authorized to take 
notes in cases accepted, he must have been authorized in all cases. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 1068, 1069, 4153- 
4157, 4166; Dec. Dig. § 1050.) 


3. INSURANCE—REJECTION OF APPLICATION — PREMIUMS— 
LIABILITY OF COMPANY. 

That a rejected applicant for insurance, who had given the agent his 
note for the first premium, allowed the agent to apply to another 
company for insurance did not cancel the first company’s debt for 
the money received by its agent. 

(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


4, JUDGMENT—DEFAULT—RIGHT OF PARTY IN DEFAULT TO 
JUDGMENT. 

A party against whom a defendant by a cross-action sought to recover 
judgment, who did not enter an appearance, was not entitled to a 
judgment in his favor, if the cause of action alleged against him was 
not subject to general demurrer. 

(For other cases, see Judgment, Cent. Dig. §§ 22, 24; Dec. Dig. § 16.) 


5. PLEADING—CROSS-ACTION — SUFFICIENCY OF PLEADING. 

A cross-action must contain allegations which, given every reasonable 
intendment, would justify evidence of facts essential to be shown to 
obtain a judgment. 

(For other cases, see Pleading, Dec. Dig. § 147.) 


6. JUDGMENT—DEFAULT — PLEADING TO SUSTAIN—CROSS- 
ACTION. 

In an action on a note by an indorsee, defendant alleged that the note 
was given to dn insurance agent in payment of a premium on a 
policy, the application for which was rejected, and prayed judgment 
against the insurance company for any sum due on the note. The 
insurance company by a cross-action alleged that defendant was a 
negro; that the agent had no authority to take an application from 
a negro or to take his note; but that he did so, and cashed the note, 
and gave a part of the proceeds to R. as a commission for aiding 
in getting the application with the understanding that no commis- 
sion was allowed on rejected applications. J//eld, that the allegations 
of the cross-action would not support a default judgment against 
R., since, if the agent had no authority to receive the application, he 
had no authority to employ R. to assist him in getting the applica- 
tion, or to agree to give him a part of the premium, and the com- 
pany was therefore not a party to the contract between the agent 
and R., and could receive no benefit therefrom. 


(For other cases, see Judgment, Cent. Dig. §§ 168-170; Dec. Dig. § 101.) 


7. JUDGMENT—DEFAULT—PLEADING TO SUSTAIN —CROSS- 
ACTION. 

In determining the sufficiency of the allegations of a cross-action to sup- 
port a default judgment against a third party, the evidence on the 
trial of the action against® defendant could not aid the pleadings in 
the cross-action. 


(For other cases, see Judgment, Cent. Dig. §§ 168-170; Dec. Dig. § 101.) 
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8 APPEAL AND ERROR—HARMLESS ERROR—JUDGMENT IN 
FAVOR OF PARTY IN DEFAULT. 

Where the allegations of defendant's cross-action did not justify a de- 
fault judgment against a third party, it could not complain of a judg- 
ment in favor of the third party on the ground that he had not 
answered. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3560-3572; Dec. 
Dig. § 877.) 


9. INSURANCE—AGENT’S AUTHORITY—CONSTRUCTIVE 
KNOWLEDGE. 

A negro who applied for insurance in an Indiana corporation and gave 
his note for the first premium to the agent, was not charged with 
notice that the company’s constitution and by-laws provided only for 
the insurance of white people. 

(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


Appeal from Bee County Court; T. M. Cox, Judge. 

Action by the First State Bank of Skidmore against J. E. Benson 
and others. [From a judgment in favor of the other defendants, the de- 
fendant Reserve Loan Life Insurance Company appeals. Affirmed in 
part, and reversed and dismissed in part. 


Chas. Troy and H. Snodgrass, both of Beeville, for Appellant. 
Beasley & Beasley and J. Ed. Daugherty, all of Beeville, for Ap- 
pellees. 


SUPREME HIVE OF LADIES OF MACCABEES OF THE 
WORLD vs. OWENS.. (No. 7153.)* 


(Court of Civil Appeals of Texas. Dallas.) 


INSURANCE—FRATERNAL INSURANCE—PAYMENT OF DUES 
AND ASSESSMENTS—VALIDITY. 

Where a member at large of a fraternal insurance order composed of 
local hives and a Supreme Hive paid dues and assessments to a 
third person, who remitted them to the Supreme Hive, who received 
them without objections, and the member, receiving no instructions 
from the Supreme Hive not to pay any further dues or assessments 
to the third person, continued during his life to pay dues and assess- 
ments to the third person, who never remitted them to the supreme 
officers, the order could not defeat a recovery on the benefit certifi- 
cate on the ground of failure to pay dues and assessments. 


(For other cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. § 753.) 


Appeal from Dallas County Court; W. F. Whitehurst, Judge. 

Action by Ocie Owens against the Supreme Hive of the Ladies of 
the Maccabees of the World. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


~ * Decision rendered, May 9, 1914. Rehearing denied, May 30, 1914. 167 
S. W. Rep. 233. 








Life.| Modern Brotherhood of Amcrica vs. Jordan. 165 


Homer L. Baughman and Odell & Turner, all of Ft. Worth, for Ap- 
pellant. 
Cecil L. Simpson, of Dallas, for Appellee. 


ee ee o-oo - - — 


MODERN BROTHERHOOD OF AMERICA vs. JORDAN. 
(No. 5371.)* 


(Court of Civil Appeals of Texas. Austin.) 


1. WITNESSES—CROSS-EXAMINATION—SCOPE AND EXTENT. 

Where, in an action upon a benefit certificate, the defense being that in- 
sured in her application falsely stated that she had never had a cer- 
tain disease, defendant had introduced a physician showing that he 
had treated her for the disease, it was proper to permit plaintiff to 
show on cross-examination that she completely recovered from the 
disease in a few days. 

(For other cases, see Witnesses, Cent. Dig. §§ 931-948, 959; Dec. Dig. § 
268. ) 


2. EVIDENCE—OPINION EVIDENCE. 

Where, in an action upon a benefit certificate, defendant had shown that 
the insured had had an attack of malaria, contradicting her state- 
ment to the contrary in her application, plaintiff, her husband, was 
properly permitted to testify that, in his opinion, she recovered in 
a few days; he stating the facts upon which the opinion was based. 

(For other cases, see Evidence, Cent. Dig. §§ 2292-2305; Dee. Dig. § 501.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTION ON 
POLICY—EVIDENCE. 

In an action upon a benefit certificate, defended upon the ground that 
the insured falsely stated in her application that she had never had 
malaria, evidence that insured completely recovered from the attack 
within a few days was admissible upon the issue whether the false 
statement was material to the risk. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


4. INSURANCE—“MATERIAL TO THE RISK.” 


“Material to the risk,” as used in Rev. St. 1911, art. 4834, providing that 
all benefit certificates shall be uncontestable on account of any state- 
ment or representation made by the applicant, unless such represen- 
tation shall be “material to the risk,’ means any fact concerning the 
health, condition, or physical history of the applicant which would 
naturally have influenced the insurer in determining whether to issue 
the certificate. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE — ACTION— 
EVIDENCE. 

In an action upon a benefit certificate, evidence held not to show that a 
false statement made by insured in her application that she had never 
had malaria was material to the risk. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


* Decision rendered, May 20, 1914. 167 S. W. Rep. 194. 
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Appeal from District Court, Madison County; S. W. Dean, Judge. 
Action by Albert T. Jordan against the Modern Brotherhood of 
America. Judgment for plaintiff, and defendant appeals. Affirmed. 


Sparrow & Page, of Kansas City, Mo., and J. M. Brownlee, of Madi- 
sonville, for Appellant. 

E. A. Berry, of Madisonville, and Hill & Elkins, of Huntsville, for 
Appellee. 
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FIRE, TORNADO, ETC. 


SUPREME COURT OF NEW YORK. 


SpecIAL TERM. Erie County. 





REILLEY 
vs. 


BUFFALO GERMAN INS. CO. et AtL.* 


1. BANKRUPTCY—RECEIVERS IN BANKRUPTCY—INTEREST— 
INSURABLE INTEREST. 

A receiver in bankruptcy appointed as authorized by Bankruptcy Act July 
1, 1898, c. 541, § 2, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418), to 
take charge of the property of the bankrupt after the filing of the 
petition in bankruptcy, and until the trustee has qualified, has an 
insurable interest in the property of the bankrupt, though he has 
no title thereto, since he is accountable to the trustee or to the 
bankrupt for the preservation of the property while in his custody. 


(For other cases, see Bankruptcy, Cent. Dig. §§ 164-166; Dec. Dig. § 114.) 


2. BANKRUPTCY — INSURANCE BY RECEIVER IN BANK- 
RUPTCY—RIGHTS OF PARTIES. 

A fire policy, obtained by a receiver in bankruptcy on the property of 
the bankrupt who had personaily convenanted to insure for the 
benefit of mortgagees, is a personal contract for the benefit of the 
receiver, to protect him from liability for failure to preserve the 
property while in his custody; but, where a loss occurs before the 
appointment of a trustee, the money paid on the policy stands in 
place of the realty, and is impressed with an equitable lien in favor of 
the mortgagees. 

(For other cases, see Bankruptcy, Cent. Dig. §§ 164-166, 270, 286-289, 291- 
295; Dec. Dig. §§ 114, 188.) 


Action by William W. Reilley, as receiver in Bankruptcy of the Joseph 
Metz & Sons Company, against the Buffalo German Insurance Company 
and the lidelity Trust Company. Motion for judgment on the pleadings 
denied. 


Martin Clark, of Buffalo, for the motion. 
Adon W. Crosby, of Buffalo, for Fidelity Trust Co. 
Edward J. Garono, of Buffalo, for Buffalo German Ins. Co. 


Pounp, J. 
Plaintiff was appointed receiver in bankruptcy of the corpo- 
ration Joseph Metz & Sons Co., on the 16th day of July, 1913. 
As stich receiver, he insured certain buildings situate on the 
property of the corporation against loss or damage by fire. On 


* Decision rendered, June 8, 1914. 147 N. Y. Supp. 1086. 
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July 30, 1913, a loss by fire occurred. Later in the same day 
Joseph Metz & Sons Co. was duly adjudged a bankrupt. On 
September 10, 1913, plaintiff, was appointed and qualified as trus- 
tee in bankruptcy thereof. The defendants are holders of mort- 
gages which are liens upon the property insured. Each mortgage 
contains the usual insurance clause. ‘The loss was adjusted and 
paid. and the amount is held to await final judgment in this action. 
Plaintiff claims that he is entitled to the insurance moneys as 
trustee of Joseph Metz & Sons Co., for the benefit of the general 
creditors. Defendants claim the same as their mortgage interest 
appears. Plaintiff moves for judgment on the pleadings, which 
state the facts without material conflict. 

| 1] Receivers in bankruptcy are appointed for the preservation 
of estates, to take charge of the property of bankrupts after the 
filing of the petition and until it is dismissed or the trustee is 
qualified. Bankruptcy Act, § 2. They have an insurable interest 
in the property of the bankrupt, although they have no title 
thereto, because they are accountable to the trustee or to the 
bankrupt for the preservation of the property while it is in their 
custody, but the property rights are in the owner until the ap- 
pointment and qualification of the trustee. Fuller vs. Jameson, 
O8 i Div. 53, 90 N. Y. Supp. 456, affirmed 184 N. Y. 605, 
77 N. E. 1187. 

The trustee, upon his appointment and qualification, is vested 
with the title of the bankrupt as of the date he was adjudged a 
bankrupt. Bankruptcy Law, § 70, subd. a 

At the time the insurance was obtained, and at the time the loss 
occurred, the title to the insured premises was in the bankrupt. 
The receiver, if in any sense a trustee, was a trustee for the 
bankrupt rather than for the creditors. Boonville National Bank 


vs. Blakey, 107 Fed. 891, 47 C. C. A. 43, 6 Am. Bankr. Rep. 13. 


[2] The insurance was therefore a personal contract for the 
benefit of the plaintiff, so far only as it protected him from liabil- 
ity to the bankrupt or its trustee for failure to exercise due care 
in preserving the property while it was in his custody. The rights 
of the plaintiff are, however, conceded, although he has sustained 
no personal loss, so far as the insurance companies are concerned. 
The insurance has been paid, and the only question is between the 
trustee and the mortgagees as to the distribution of the fund. 
To hold that the mere custodian of property by insuring his in- 
terest therein might, if a loss occurred, change the character of 
such property from real to personal would be inequitable. The 
damages recovered stand in his hands, not as personal assets, but 
as realty, the same as if the bankrupt had himself effected the in- 
surance. ‘The receiver holds the proceeds of the insurance, as 
he would the property, for the benefit of the bankrupt. The 
money received on the policies stands in the place of the property 
destroyed. 
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As the bankrupt had personally covenanted to insure for the 
benefit of the Fidelity Trust Company, and had assumed the 
obligation of his grantor to insure for the benefit of the Buffalo 
German Insurance Company, the moneys collected on the poli- 
cies are impressed with an equitable lien in favor of said mort- 
yagees. 

Motion denied, with costs. 


SUPREME COURT OF NEW YORK. od 


APPELLATE TERM. First DEPARTMENT. 


PIERCE 
US. 


SUN INS. OFFICE* 


1. INSURANCE — FIRE INSURANCE APPRAISEMENT — AP- 
POINTMENT OF COMPETENT AND DISINTERESTED AP- 
PRAISER—QUESTION FOR JURY. 

Whether the appraiser appointed by an insurance company pursuant to 
a stipulation in a policy for the appointment of competent and disin- 
terested appraisers to ascertain the amount of a loss was disinterested 
held, under the evidence, for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. § 
668. ) 


2. INSURANCE—FIRE INSURANCE—STIPULATIONS FOR AP- 
PRAISEMENT—BREACH BY INSURER—EFFECT. 

An insurance company, which appoints as appraiser one who is not a dis- 
interested person, violates the stipulation in the policy for the appoint- 
ment of competent and disinterested appraisers, and insured need not 
appoint an appraiser, but may sue on the policy for the loss sustained. 

(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 
612.) 





Appeal from Municipal Court, borough of Manhattan, First District. 

Action by Fred E. Pierce against the Sun Insurance Office. From 

a judgment for defendant, plaintiff appeals. Reversed, and new trial 
ordered. 

“" 


Argued May term, 1914, before Guy, Bijur, and Pendleton, JJ. 


Rollins & Rollins, of New York City (Fulton J. Redman, of New 
York City, of counsel), for Appellant. 

Alexander & Green, of New York City (William C. Prime, of New 
York City, of counsel), for Respondent. 


* Decision rendered, June 3, 1914. 147 N. Y. Supp. 947. 
Vol. XLIV.—13 
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PENDLETON, J. 

The action was brought on an insurance policy against fire for 
the loss of rental during the time necessary to rebuild. The 
complaint, after the allegation as to the issuing of the policy, the 
fire. and destruction of the property, alleged that the loss was 
$250, and that plaintiff had performed all the conditions on his 
part to be performed, and that sixty days had elapsed after 
notice and proof of loss. The answer denied that plaintiff had 
performed the conditions on his part to be performed, and al- 
leged, after setting forth the provisions of the policy, that defend- 
ant had notified plaintiff it desired an appraisement, and appointed 
an appraiser, to which no answer was made by plaintiff; and fur- 
ther alleged that under the policy no loss was payable until after 
sixty days after proof of loss, including an award by appraisers, 
when appraisal had been required. 

The policy, in substance, provided that, if the parties did not 
agree as to the amount of loss payable, it should be determined 
by “two competent and disinterested appraisers,” each party to 
select one ; if they failed to agree, their differences to be submitted 
to an umpire; the award of any two of such three to determine 
the amount of the loss. It appeared at the trial that the parties, 
having failed to agree as to the amount of loss, defendant, by a 
letter, demanded an appraisal and named one Shorer as “their 
appraiser.” ‘lo this letter plaintiff made no reply. Plaintiff called 
Shorer as a witness and proved by him substantially that he was 
a general contractor; that he did work for insurance companies 
and had been doing so for some twenty vears; that he had acted 
as appraiser for defendant and other insurance companies; and 
that the largest part of his time was spent in doing work for in- 
surance companies, for which he received compensation, Plaintiff 
also gaye evidence as to the amount of loss and rested. On 
defendant’s motion, the complaint was dismissed, and_ plaintiff 
excepted. 

[1] The dismissal of the complaint was error. On the evidence 
submitted, the question as to whether the appraiser appointed by 
defendant was a disinterested appraiser, within the meaning of 
the policy, was a question of fact for the jury, under proper 
instructions from the court. Meyerson, as Admx’, vs. Hartford 
Fire Ins. Co., 17 Mise. Rep. 121, 39 N. Y. Supp. 329; Bradshaw 
et al. vs. Agricultural Ins. Co., 137 N.*Y. 137, 32 N. Ei. 1055; 
Kiernan vs. Dutchess County Mutual Ins. Co., 150 N. Y. 190, 
199, 44.N. FE. 698, 

|2] It is urged, however, that plaintiff should have objected to 
the appraiser at the time, and appointed one on his own account, 
and that, not having done so, he cannot raise the question now. 
This manifestly proceeds on the assumption that in not doing so 
plaintiff committed a breach of the contract. This depends on 
whether there had been a prior breach by defendant. If defend- 
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ant had already violated the provisions as to appraisal, plaintiff 
was absolved from complying therewith (Uhrig vs. Williams- 
burg Ins. Co., 101 N. Y. 362, 4 N. E. 745), and plaintiff was 
entitled to bring suit on the policy and recover the amount of loss 
to be proved at the trial (Bishop vs. Agricultural Ins. Co., 130 
N. Y. 488, 29 N. E. 844). Whether or not defendant had violated 
the provisions of the policy, as to the appointment of appraisers, 
depended on whether Shorer was a disinterested appraiser. That 
was a question of fact to be left to the jury with the other facts 
in the case, under proper instructions by the court. 

Judgment reversed, and a new trial ordered, with costs to ap- 
pellant to abide the event. All concur. 


SUPREME COURT OF KANSAS. 


HU>TBLE 
vs. 


GERMAN ALLIANCE INS. CO. (No. 18,534.) * 


INSURANCE—AVOIDANCE—INCUMBRANCE ON PROPERTY. 

sv here insured is not asked, and states nothing, respecting incumbrances 
on the property, and pays his money in the belief that he is procuring 
insurance, the existence of incumbrances in violation of an incum- 
brance clause will not invalidate the policy. 

(lor other cases, see Insurance, Cent. Dig. §§ 636-651; Dec. Dig. § > 283.) 


On rehearing. Former opinion affirmed. For former opinion, see 91 


Kan. 307, 137 Pac. 980. 


Robt. Stone and Geo. McDermott, both of Topeka, M. A. Fyke and 
KE. L. Snider, both of Kansas City, Mo., and A. D. Neale, of Chetopa, for 
Appellant. 

J. N. Dunbar and Ira Heaton, both of Columbus, for Appellee. 


West, J. 

On rehearing it is earnestly insisted that the property insured 
was already incumbered, and that on this account, upon principle 
and by the weight of authority, the plain terms of the policy— 
standard form—relieve the company from liability. The majority 
of the court, however, are of the opinion that, until the Legis- 
lature shall prescribe the terms and effect of a policy, the insured 
who is asked and who answers nothing respecting incumbrances 
on the property, and who pays his money in the belief that he is 


" Decision rendered, June 6, 1914.: 141 Pac. Rep. 243. Syllabus by 
Editorial Staff. 
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procuring insurance, should not be held bound by the incum- 


brance clause, 
The former opinion will therefore remain unchanged. All the 


Justices concurring. 


—- — -@0@- 


WARNER vs. NARRAGANSETT MUT. FIRE INS CO— 
SAME vs. DIRIGO MUT. FIRE INS. CO.* 


(Supreme Judicial Court of Maine.) 


1. INSURANCE — PROOF OF LOSS — EFFECT OF MISSTATE- 
MENTS. 

False statements intentionally made by an insured in his proof of a fire 
loss, either as to the articles insured or as to their quantity, quality, 
or value, would constitute a good defense to an action to recover the 
insurance, but not if unintentionally made and where the insured 
acted in good faith. 

(For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 553.) 


2. INSURANCE—ACTION ON POLICY—QUESTION FOR JURY. 
Whether false statements by an insured in his proof of loss were inten- 
tionally made was a question of fact for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


3. INSURANCE—ASSIGNMENT OF CLAIM FOR LOSS. 

An insured after a fire loss could assign his interest under the policy, 
and his assignee could maintain an action in the insured’s name. 
(For other cases, see Insurance, Cent. Dig. §§ 1455-1458, 1483, 1485, 1557- 

1570; Dec. Dig. §§ 594, 624.) \ 


4. INSURANCE—ACTION ON POLICY—QUESTION FOR JURY. 

In an action upon a fire policy, it was a question for the jury whether any 
of the articles named in the proof of loss were not covered by the 
policy, because not located in the building and additions described in 
the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 068.) 


5. INSURANCE — ACTION ON POLICY — SUFFICIENCY OF 
EVIDENCE. 

In an action upon a fire policy, evidence held to sustain a finding that the 
insured did not know that the application he signed contained a 
negative answer to a question whether the property was incumbered 
by a mortgage. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


6. INSURANCE — EFFECT OF MISSTATEMENT IN APPLICA- 
TION. 


The fact that the application for a fire policy falsely stated that the 
property was not incumbered was no defense to an action on the 


* Decision rendered, June 3, 1914. 90 Atl. Rep. 706. 
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policy, where the insured did not know that the application contained 
sich question and answer; it having been filled out by the agent in a 
careless manner. 


(lor other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.) 


7. ABATEMENT AND REVIVAL—ANOTHER ACTION PENDING 
—ACTION ON INSURANCE—DEFENSES. 

In was no defense, to an action upon a fire policy, that another suit was 
pending against a railroad company for the same loss. 

(For other cases, see Abatement and Revival, Cent. Dig. §§ 73-85; Dec. 
Dig. § 9.) 


On Motion from Supreme Judicial Court, Kennebec County, at Law. 

Actions by George B. Warner against the Narragansett Mutual Fire 
Insurance Company and against the Dirigo Mutual Fire Insurance Com- 
pany. Verdicts for plaintiff, and defendants moved for new trial. Over- 
ruled. 


Ralph W. Crockett, of Lewiston, for Plaintiff. 
Newell & Skelton, of Lewiston, for Defendants. 


OAKES ws. PINE TREE STATE MUT. FIRE INS. CO.* 


(Supreme Judicial Court of Maine.) 


1, INSURANCE—ADJUSTMENT OF LOSS—WAIVER OF ARBI- 
TRATION. 

An insurance company can waive an arbitration provision in a policy in 
other ways than as provided by Rev. St. c. 49, § 5, providing that, if 
the company shall not, within ten days after request, appoint arbitra- 
tors, it shall be deemed to have waived the right to arbitration, since it 
was not intended by the statute to specify the only mode by which 
the arbitration provision could be waived. 


(For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 576.) 


2. INSURANCE—ADJUSTMENT OF LOSS—WAIVER OF RIGHT 
TO ARBITRATION. 

A letter from an insurance company denying all liability under a policy 
for a fire loss rendered inoperative and was a waiver of a provision 
in the policy for an arbitration as to the amount of the loss as a con- 
dition precedent to a right of action. 

(For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 
576.) 


Exceptions from Superior Court, Cumberland County, at Law. 

Action by Raymond S. Oakes, trustee, against the Pine Tree State 
Mutual Fire Insurance Company. Judgment for defendant, and plaintiff 
excepts. Exceptions sustained. 


. Decision rendered, June 3, 1914. 90 Atl. Rep. 707. 











174 Insurance Law Journal, Vol. 44. [Aug., 1914. 


Argued before Savage, C. J., and Spear, King, Haley, Hanson, and 
Philbrook, JJ. 


Charles G. Keene, of Portland, for Plaintiff. 
Melvin H. Simmons, of Augusta, for Defendant. 


———_—_—_— 9 e@—__ ---—— 


SEYMOUR ws. GERMAN-AMERICAN INS. CO.* 
(Court of Chancery of New Jersey.) 


INSURANCE—POLICIES—REFORMATION—MUTUAL MISTAKE, 


Plaintiff had insured premises used as a dwelling house. Thereafter the 
premises were altered to be used for manufacturing oil stones, the 
insurance policy changed accordingly, and the premium increased. At 
the expiration of the policy the company sent the plaintiff a new policy 
insuring the same premises for which it charged the increased pre- 
mium. Upon this new policy had been stamped a warranty that the 
building was occupied exclusively for dwellings, but the clause was 
very much blurred and almost unreadable. The complainant failed 
to notice the stamped words and paid the premium, and was not 
advised of the provisions of the clause until after a fire. The agent 
who stamped the clause upon the policy was not called to explain 
his action. Held, that the clause had been stamped on the policy by 
mutual mistake of the agent and of the complainant, and that the 
policy should be reformed by striking it therefrom. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


Bill by James M. Seymour, Jr., against the German-American In- 
surance Company, to reform a contract of insurance. Decree for 
plaintiff. 


Thomas L. Raymond, of Newark, for Complainant. 
John P. Murray, of New York City, for Defendant. 
* Decision rendered, April 25, 1914. 90 Atl. Rep. 674. 


a OQ 


SEAY vs. COMMERCIAL UNION ASSUR. CO., Limirep, 
oF Lonpon, ENGLAND. (No. 3,126.)* 
(Supreme Court of Oklahoma.) 


1. INSURANCE—LIMITATION ON TIME TO SUE—VALIDITY. 

An action on a tornado insurance policy, executed April 10, 1907, for a 
term of three years, for a loss thereunder arising October, 1908, is 
commenced on December 12, 1910. Held, that such action is not 


e * Decision rendered, May 12, 1914. 140 Pac. Rep. 1164. Syllabus by the 
ourt. 








Fire, &c.| Moving Picture Co. vs. Scot. U. & N. Ins. Co. 175 


barred by limitation, although the policy contained the following 
clause: “No suit or action for the recovery of a claim under this 
policy shall be sustainable in any court of law or equity until after 
a full compliance by the insured withwall the requirements of this 
policy, nor if commenced after the expiration of twelve months from 
the date of loss’—for the reason that such clause was ineffectual and 
void under section 1128, Comp. Laws 1909. 

(For oa cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. Dig. § 
622.) 


2. INSURANCE—LIMITATION ON TIME TO SUE—OPERATION 
OF STATUTE. 

The act of the Legislature of March 25, 1909 (Laws 1909, c. 21, art. 2), 
prescribing the standard form of insurance policy in which a limita- 
tion of one year after the loss is provided for bringing actions 
thereon, in no way affected the rights of the parties under a policy 
executed and a claim for a loss occurring prior to the adoption of 
such statute. 

-_ other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. Dig. 

622.) 


Commissioners’ Opinion, Division No. 2. Error from District Court, 
Kingfisher County; A. H. Houston, Judge. 

Action by A. J. Seay against the Commercial Union Assurance Com- 
pany, Limited, of London, England. Judgment for defendant, and 
plaintiff brings Error. Reversed and remanded. 


Hinch & Bradley, of Kingfisher, for Plaintiff in Error. 
Schothorn, Caldwell & McRill, and Burwell, Crocket & Johnson, all 
of Oklahoma City, for Defendant in Error. 


MOVING PICTURE CO. OF AMERICA vs. SCOTTISH 
UNION & NATIONAL INS. CO. or Epinspurcu.* 


(Supreme Court of Pennsylvania.) 


1, LANDLORD AND TENANT—DESTRUCTION OF PREMISES— 
LIABILITY OF TENANT. 

On lease of an apartment in a building where no estate in the land was 
granted, the estate is extinguished by the destruction of the building, 
and the tenant’s liability for rent ceases. 

(For other cases, see Landlord and Tenant, Cent. Dig. §§ 777, 778, 781, 
784-786; Dec. Dig. § 192.) 


2. INSURANCE—“WAGER POLICY”’—WHAT CONSTITUTES. 


A policy made without interest is a “wager policy” having nothing in 
common with insurance but the name and form. 


(For other cases, see Insurance, Cent. Dig. § 165; Dec. Dig. § 119.) 
(For other definitions, see Words and Phrases, vol. 8, pp. 7368, 7369.) 


* Decision rendered, March 9, 1914. 90 Atl. Rep. 642. 
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3. INSURANCE—LIABILITY ON POLICY—DESTRUCTION OF 
BUILDING. 

Where defendant company had insured plaintiff against loss by fire of the 
rents of certain premises, and at the time plaintiff was a subtenant 
of the first floor at a yearly rental, and had sublet the premises with 
a provision terminating the lease on destruction of the building by 
fire, and the building was destroyed thereby, plaintiff was not entitled 
to judgment on the policy. 

(lor other cases, see Insurance, Cent. Dig. §§ 168-171; Dec. Dig. § 123.) 


Appeal from Court of Common Pleas, Philadelphia County. ' 

Action by the Moving Picture Company of America against the 
Scottish Union & National Insurance Company of Edinburgh. Judgment 
for plaintiff, and defendant appeals. Reversed. 


Argued before Mestrezat, Potter, Elkin, Stewart, and Moschzisker, 


JJ. 


I’, R. Shattuck, of Philadelphia, for Appellant. 
Morris Wolf, John G. Johnson, and Horace Stern, all of Philadelphia, 
for Appellee. 


FUHRMAN ws. SUN INS. OFFICE or Lonpon. (No. 183.)* 


(Supreme Court of Michigan.) 


1, INSURANCE — FIRE INSURANCE — ACTIONS — INSUR- 
‘ABLE INTEREST. 

In an action upon a fire policy, evidence held sufficient to show that the 
beneficiary had an insurable interest in the lumber covered by the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 


§ 665.) 


2. INSURANCE—FIRFE INSURANCE—DISCLOSURE TO AGENT. 

Where plaintiff, who had an insurable interest in lumber which he had 
contracted to sell, and for which he had received part of the purchase 
price, disclosed those facts to insurer’s agent upon making an ap- 
plication for a fire policy, his nondisclosure of the exact amount 
paid will not avoid the policy, where the agent did not inquire into 
that matter. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


3. INSURANCE—FIRE INSURANCE—INSURABLE INTEREST. 
Where a manufacturer of lumber who had contracted to sell it, and had 
received a large part of the proceeds, under an agreement that title 
should pass on payment, received two small payments after defendant 
wrote a fire policy which covered his interest; the receipt of such 
payments did not destroy his insurable interest and avoid the policy. 
(For other cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. § 
115.) 
= ee — - eenyenten 


’ Decision rendered, June 1, 1914. 147 N. W. Rep. 618. 
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4. INSURANCE—FIRE INSURANCE—MISREPRESENTATIONS. 

Where insured, who did not own all of the lumber destroyed, but only 
had an insurable interest in part of it, disclosed to the insurer’s 
agent the nature of his interest, his failure to make a similar disclo- 
sure to the adjuster was not prejudicial to the insurer, and will not 
avoid the policy, where’ the agent was present at the adjustment. 


(For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 553.) 


5. INSURANCE — FIRE POLICY — SCHEDULE — MISREPRE- 
SENTATIONS. 

Recovery on a fire policy cannot be defeated because a schedule, attached 
to the proofs of loss, falsely showed insured’s interest to be greater 
than it was, where the insured denied making the statements in the 
schedule, and it appeared that at the time of his application he had 
made a complete disclosure to the agent, who was present at the ad- 
justment when the proofs were completed.. 


(For other cases, see Insurance, Cent. Dig. $§ 1362-1366; Dec. Dig. § 553.) 


6. APPEAL AND ERROR — PRESENTATION OF GROUNDS OF 
REVIEW IN COURT BELOW — NECESSITY — NEW TRIAL 
—MOTION. 

A contention that plaintiff had adopted the wrong form of action will not 
be considered on appeal w here Taised for the first time in the motion 
for anew trial. 


(For other cases, see Appeal and Error, Dec. Dig. § 230.) 


Error to Circuit Court, Presque Isle County; Frank Emerick, Judge. 

Action by Gustav H. Fuhrman against the Sun Insurance Office of 
London. There was a judgment for plaintiff, and defendant brings error. 
Affirmed. 


Argued before McAlvay, C. J., and Brooke, Kuhn, Moore, Stone, Os- 
trander, Bird, and Steere, JJ. 


ts. %. 


Joseph H. Cobb, of Alpena (Bates, Harding, Edgerton & Bates, of 
Chicago, Ill., of counsel), for Appellant. 
bes Canfield, of Alpena, for Appellee. 


FIDELITY-PHENIX FIRE . CO. vs. SADAU. 
(No. “or 


(Court of Civil Appeals of Texas. Amarillo.) 


1. INSURANCE — FIRE POLICY — WRITING — FRAUD—FALSE 
SWEARING. 

Where a fire policy provided that it should be void in case of fraud or 
false swearing by the insured touching any matter relating to the 
insurance or the subject’ thereof, whether before or after loss, and if 
the insured had concealed or misrepresented in writing any material 
fact or circumstances concerning the insurance or the subject thereof, 


* "Decision rendered, May 16, 1914. 167 S . W. Rep. 334. 
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etc., the “writing” and “fraud” and “false swearing” were applicable 
to misrepresentations and misstatements in the proof of loss required 
to be made in writing and to be subscribed and sworn to by the in- 
sured. 


(For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 533.) 


2. INSURANCE — MISREPRESENTATIONS — FALSE STATE- 
MENTS—STATUTES. 


Rev. St. 1911. art. 4949, provides that any provision in a policy that it 
shall be void or voidable for misrepresentations or false statements in 
proofs of loss shall be ineffective, unless it be shown on the trial it has 
been fraudulently made and has misrepresented a fact material to 
the insurance company’s liability, and that the insurance company has 
been thereby misled and caused to waive or lose some valid defense 
to the policy. Held, that such provision was applicable to a defense 
of fraud and misrepresentation in the proofs of loss under a fire 
policy, which defense was unavailable in the absence of pleading or 
proof that the insurer had been misled, or that, on account of the 
proofs filed, by virtue of the misrepresentations therein, it had waived 
or lost a valid defense to the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645.) 


3. INSURANCE—PROOF OF LOSS--STATEMENT WITH REF- 
pee ge FIRE—REQUIREMENTS OF POLICY—REASON- 
ABLENESS. 


A provision of a fire policy requiring insured to render to the company 
proof of loss, signed and sworn to, containing an itemized statement 
of the property claimed to have been lost and damaged, and stating 
insured’s knowledge and belief as to the time and origin of the fire, 
was reasonable and valid. 


(For other cases, see Insurance, Cent. Dig. § 1320; Dec. Dig. § 533.) 


4. INSURANCE—FIRE POLICY—PROOF OF LOSS—WAIVER. 


Where, after insured had delivered to defendant insurer a statement of 
his loss, defendant notified him that, if the list of property sent and 
sworn to was intended as a compliance with the policy showing the 
facts called for in the policy bearing upon the company’s liability, it 
was unsatisfactory, and unsatisfactory as any compliance with the 
requirements of the policy as to furnishing information with refer- 
ence to the loss and the property involved in the fire, as required by 
the contract, and there was no further suggestion indicating an in- 
tention to dispense with proofs of loss, there was no waiver thereof. 


(For = cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. 
§ 558.) 


5. APPEAL AND ERROR—ASSIGNMENTS OF ERROR—PROOFS 
—APPLICABILITY. 


A proposition not germane to the assignment of error under which it is 
urged will not be considered. 


mee other cases, see Appeal and Error, Cent. Dig. § 3000; Dec. Dig. § 
42.) 


Error from Clay County Court; W. T. Allen, Judge. 

Action by Frank Sadau against the Fidelity-Phenix Fire Insurance 
Company. Judgment for plaintiff, and defendant brings error. Reversed 
and remanded. 

See, also, 159 S. W. 137. 








es 
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Wm. Thompson and Will C. Thompson, both of Dallas, for Plaintiff 
in Error. 


Taylor & Humphrey and Wantland & Parrish, all of Henrietta, for 
Defendant in Error. 


0 


MECHANICS’ & TRADERS’ INS. CO. vs. DAVIS. 
(No. 5340.)* 


(Court of Civil Appeals of Texas. Austin.) 


1. INSURANCE—FORFEITURE—CHANGE IN INTEREST. 


Under the clause of a fire policy voiding it in the event of any change in 
the interest, title, or possession of the subject-matter of insurance, 
insured having, before the fire, without knowledge of or notice to the 
insurer, taken in partners in his business, received part of the pur- 
chase price, and put one of the purchasers in possession, it is im- 
material that he retained a lien on the goods for balance of purchase 
money, or that after the fire he settled with his partners, and paid 
back part of the purchase money. 


(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. § 
328. 


2. INSURANCE--FORFEITURE—FAILURE TO TAKE INVEN- 
TORY. 

An invoice of goods bought during three months, some time before is- 
suance of a fire policy, does not satisfy a provision of the policy that 
it shall become void, if a complete, itemized inventory be not taken 
within a certain time, unless one has been taken within a certain 
time prior to the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 
Appeal from McLennan County Court; George N. Denton, Judge. 
Action by R. E. Davis against the Mechanics’ & ‘Traders’ Insurance 


Company. Judgment for plaintiff, and defendant appeals. Reversed and 
rendered. 


Wm. Thompson and Will C. Thompson, both of Dallas, for Appellant. 
J. D. Willis, of Waco, for Appellee. 


* Decision rendered, April 8, 1914. Rehearing denied, May 13, 1914. 
167 S. W. Rep. 175. 


OG 


TETER vs. FRANKLIN FIRE INS. CO.* 
(Supreme Court of Appeals of West Virginia.) 


1. INSURANCE — ACTION ON FIRE INSURANCE POLICY — 
RURDEN OF PROOF—COMPLIANCE WITH CONDITIONS. 

In an action upon a fire insurance policy, containing conditions and 
warranties and an agreement not to sue until full compliance there- 


i Decision rendered, May 12, 1914. 82 S. W. Rep. 40. Syllabus by the 
ourt. 
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with, the burden is upon the insured to prove compliance, or a legal 
excuse for noncompliance, with all material conditions and warranties 
relied on in defendant’s written specification of defenses. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


2. INSURANCE—POLICY-—ARBITRATION CLAUSE—STATUTE. 


In view of the valued policy act, a promissory warranty to arbitrate the 
loss is not material when the loss is total. 


(For other cases, see Insurance, Cent. Dig. $§ 1420, 1421; Dec. Dig. § 563.) 


3. INSURANCE—CONCURRENT INSURANCE—TOTAL LOSS. 


If the loss is total, the insurer’s liability is not affected by the existence 
of concurrent insurance, within the limit permitted by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1285-1290; Dec. Dig. § 504.) 


4, INSURANCE—CONCURRENT INSURANCE—RIGHTS OF IN- 
SURED. oe 
Where the loss is total, or where it is only partial, but equal to, or greater 
than, the amount of all the insurance permitted and actually carried 
on the property, the insured is entitled to full indemnity if not in 
fault. 

(For other cases, see Insurance, Cent. Dig. §§ 1266-1269: Dec. Dig. §§ 
493, 494.) 


5. INSURANCE—“TOTAL LOSS’”—WHAT CONSTITUTES. 

If the walls of a brick building, although standing, have been injured and 
caused to lean so much out of plumb, as a direct result of the fire 
which burned out a large portion of the floors and woodwork within, 
that a prudent man would not use any portion of them as a basis for 
restoring the building, the loss is total. 

(lor other cases, see Insurance, Cent. Dig. §§ 1266-1268; Dec. Dig. § 
493.) 

(For other definitions, see Words and Phrases, vol. 8, pp. 7012-7017.) | 


6. INSURANCE -- POLICY — CONSTRUCTION — ADDITIONAL 
INSURANCE. 

The following clause attached to a fire insurance policy is implied .au- 
thority to carry additional insurance, viz.: “Total insurance permitted 
is hereby limited to three-fourths of the cash value of the property 
hereby covered and to be concurrent herewith.” 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


7. INSURANCE—POLICY—OVERESTIMATE OF VALUE. 

Such clause, in an open policy, is not violated by a slight overestimate 
of value which may reasonably be accounted for by honest differences 
of opinion. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


8. INSURANCE — ESTOPPEL — PROOF OF LOSS — AFFIDAVIT 
—EVIDENCE. 

An affidavit, taken to furnish proof of loss, is admissible at the trial to 
show compliance with the condition of the policy, but is not evidence 
of the amount of loss, and the assured, by making such an affidavit, is 
not thereby estopped from showing that the loss therein stated was 
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an underestimation of his actual loss, or that what he at first thought 
was a partial loss later proved to be a total one. 
(For other cases, see Insurance, Cent. Dig. §§ 1359-1361, 1697, 1698, 
' 1700-1706; Dec. Dig. §§ 550, 662.) 


9. INSURANCE — POLICY — BREACH OF WARRANTY—TRUST 
DEED. 


The existence of a trust deed upon the property insured does not consti- 
tute a breach of warranty of sole and unconditional ownership. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


10. INSURANCE —INSTRUCTIONS—EVIDENCE. 


Where the evidence is conflicting on the question of whether the loss is 
total or only partial, and, if partial, as to the actual amount of loss 
sustained, and the promissory warranty to arbitrate the loss, relied on 
as a defense, has not been complied with and no waiver or legal ex- 
cuse for noncompliance is shown, it is prejudicial error to instruct the 
jury to find for the plaintiff the full amount of insurance if they 
should believe the loss either total or partial, but equaling or exceeding 
the amount of insurance permitted and actually carried, and to find for 
plaintiff and apportion the loss in case they find it to be less than the 
total insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. § 
669.) 


11, APPEAL AND ERROR — PRESENTATION FOR REVIEW — 
REFUSAL OF INSTRUCTIONS. 

This court will not reverse a judgment for the refusal to give an ap- 
parently good instruction, when the record does not appear to contain 
all the instructions given and does not show that the refusal to give 
such instruction was not justified on the ground that the point of 
the instruction was completely covered by some other instruction 
given, but not brought up with the record. 

(lor other cases, see Appeal and Error, Cent. Dig. §§ 2936-2938; Dec. Dig. 
§ 702.) 


12, APPEAL AND ERROR—PRESENTATION OF ERROR—PRE- 
SUMPTION. 

Every reasonable presumption will be indulged in favor of the correctness 
of the rulings of the trial court, and error must affirmatively appear 
in order to warrant a reversal. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 1771, 3670; Dec. 
Dig. § 901.) 


Error to Circuit Court, Barbour County. 

Action by Floyd Teter against the Franklin Fire Insurance Company. 
Judgment for plaintiff, and defendant brings error. Reversed and re- 
manded. 


Arthur S. Dayton, of Philippi, and Hartwell Cabbell, of New York 
City, for Plaintiff in Error. 
W. T. George, of Philippi, and W. B. & E. L. Maxwell, of Elkins, 


for Defendant in Error. 
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ACCIDENT AND HEALTH. 


COURT OF CIVIL APPEALS OF TEXAS. 


TEXARKANA. 


FIRST TEXAS STATE INS. CO. 
vs. 
JONES (No. 1,311.)* 


INSURANCE—ACTION ON POLICY—QUESTION FOR JURY. 

In an action upon an accident policy, evidence held to make it a question 
for the jury whether a loss, to the insured, was the result of sickness 
or of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. § 
668.) 


Appeal from Grayson County Court; J. Q. Adamson, Judge. 
Action by H. M. Jones against the First Texas State Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 


Head, Smith, Maxey & Head and J. F. Holt, all of Sherman, for 
Appellant. 
J. H. Randell, of Denison, for Appellee. 


Wi.uson, C. J. 

Appellee sued appellant in a justice court, on a policy insuring 
him against loss as the result of accident or sickness, and on an 
appeal to the county court prosecuted by appellant recovered 
judgment against it in the sum of $196.70. 

The policy was issued December 5, 1911, in consideration of 
$1.90 then paid to appellant, and appellee’s undertaking to pay it 
thereafterwards, on the Ist day of each month, $1.90 as a 
renewal premium. It contained stipulations as follows: (1) 
“Loss resulting wholly or partly from * * * lumbago, crick 
or lame back, sprain or strain of the back * * * is hereby 
classified as resulting from sickness, the original cause of such 
ioss, or of the ailment causing the loss, notwithstanding.’ (2) 
“No payment of indemnity shall be made * * * for any 
disease or sickness contracted or beginning before this policy has 
been maintained in continuous force for five days after the first 
monthly renewal premium is due and actually paid.” 

Appellee was a section hand on a railroad, and was injured 
December 31, 1911. He testified: “I was toting a cross-tie. It 
was about 11 o’clock. We was in a cut, and I had a cross-tie on 
my shoulder. It was dark, and I was going along walking to 


* Decision rendered, April 23, 1914. 167 S. W. Rep. 9. 
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keep out of the mud. I was stepping on these dry places, and 
missed one of them and fell in between the ties, and my head hit 
the tie. I had the tie on my shoulder, and that pressed me to the 
rail. ‘Two men took the tie off of me. One throwed two ties 
together across the top and laid me down on it. They kept me 
laying there until 2 o’clock and then brought me home. I am a 
laboring man. I was in bed disabled until about the 21st of May. 
*« + * T was hurt in the left hip, shoulder, and neck. There 
was no bruises on skin or anything, but there was swelling which 
was visible. It looked just like a sore place. * * * My back 
was hurt in the lower part. I do not know whether I had a 
sprain or not.” 


Appellant’s contention was, and is, that it conclusively ap- 
peared from the testimony that the loss to appellee was the result 
of sickness, and not of an accident, within the meaning of the 
stipulation in the policy first set out above, and that therefore, 
by force of the other stipulation set out, it appeared as a matter 
of law that it was not liable to appellee. This insistence, as it is 
made in the brief, is based on the testimony of the witness Dr. 
Fleming, to the exclusion of the testimony of appellee as a 
witness in his own behalf. Of course, the trial court in deter- 
mining the contention in the first instance should not have ignored 
the testimeny of appellee, nor should we ignore it in reviewing 
nis action. If however, Dr. Fleming’s testimony was all there 
was in the case, we would be of the opinion it made a question 
for the jury (Kenny vs. Ins. Co., 136 Towa, 140, 113 N. W. 369), 
and therefore that the trial court did not err when he overruled 
the contention. Indeed, it rather appears from the statement in 
its brief that appellant’s insistence to the contrary may have been 
due to an unwarranted construction it gave to Dr. Fleming’s testi- 
mony. After that witness had testified that he treated appellee 
during four months, during which time he was confined to his 
bed and suffered from ‘ ‘his head, shoulders, back, and hips,” he 
was asked this question: “Give me a history of the case. Was 
he suffering from bodily injury, or was it sickness he was suf- 
fering from and not an injury?’ And replied: “That is my 
opinion.” Construing the question and answer, appellant in its 
brief quotes the witness as saying: “It is my opinion that it was 
sickness he was suffering from, and not an injury.” It is plain 
it might as reasonably be said that the answer of the witness 
was: “It is my opinion that it was an injury he was suffering 
from, and not sickness.”’ It is apparent, we think, that the reply 
of the witness did not answer the question propounded to him, 
and left the court and jury without information as to whether 
he thought appellee was suffering from sickness or an injury. 
The witness further testified: “I found no broken bones, or cuts 
or bruises, and found him complaining of pains up and down his 
back. The pain was in the small part of his back, and he could 
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not straighten up his neck. I would call it a wrenched back— 
traumatic injury to the spine. I would not say whether his neck 
was wrenched or sprained in the fall or not. Think the muscles 
were sprained or wrenched but there were no broken bones or 
dislocations. * * * He could not bend his back. His back was 
weak, though he was not lame in the back. * * * There was 
swelling about his shoulder, and [ could not get him to straighten 
it. I don’t think he could use his neck much.” As we view it, 
the testimony of the witness fell short of showing conclusively 
that appellee’s disability was due either wholly or partly to lum- 
bago, crick, or lame back, or a sprain or strain of the back. The 
jury, we think, reasonably might have concluded that the injury 
to appellee’s back was not due to a sprain or a strain thereof, but 
to a bruise or contusion suffered when he fell, which did not 
result in either lumbago, crick, or lame back. If it should be said 
that it appeared from the doctor’s testimony that he entertained 
an opinion to the contrary, the answer, we think, is that the jury 
were not bound by his opinion. 
The judgment is affirmed. 





Misc.|. ‘ Anderson & Ireland Co. vs. Maryland Cas. Co. 


CASUALTY, SURETY AND MISCELLANEOUS. 


COURT OF APPEALS OF MARYLAND. 


ANDERSON & IRELAND CO. 
US. 


MARYLAND CASUALTY CO. (No. 20.)* 


1. INSURANCE—INDEMNITY INSURANCE—LIABILITY OF IN- 
SURER. 

A policy insuring against loss for injuries to persons using an elevator in 
insured’s building and stipulating that insurer will, at its own cost, 
defend any suit against insured for personal injuries, relieves insured 
of the expenses of defending actions against which the policy fur- 
nishes indemnity, and insurer, refusing to defend an action, thereby 
breaches its contract, for which insured may recover the amount of 
loss occasioned thereby. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


2. INSURANCE—INDEMNITY INSURANCE—LIABILITY OF IN- 
SURER. 

Where insurer issued a policy against loss for injuries to persons using 
an elevator in insured’s building, stipulating that it would, at its own 
cost, defend actions against insured for personal injuries, and notified 
insured, pending an action against him, that it might withdraw from 
the defense of the case, if the developments at the trials should, in the 
opinion of insurer’s general attorney, require a withdrawal for the 
protection of its interests, and thereupon insured employed an at- 
torney, who acted with insurer’s attorney in defending the action, the 
insurer was liable to insured for attorney’s fees expended, in the 
absence of anything to show that insured’s conduct prejudicial to in- 
surer induced insurer’s action. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


3. INSURANCE—INDEMNITY INSURANCE—LIABILITY OF IN- 
SURER. 


Where insured, in a casualty policy stipulating that insurer would defend 
actions against insured, brought action to recover attorney’s fees in- 
curred in defending an action, and introduced in evidence a letter from 
the general attorney of insurer, wherein he suggested that insured 
employ his: own counsel at the trial of the action, because matters 
might develop which would compel insurer to withdraw from the 
defense, and showed that in pursuance of the letter he employed 
counsel, who assisted in the defense, an instruction authorizing the 
jury to find that the letter was a notice to insured to be represented 
by his.own counsel, and authorizing a recovery on the jury so finding, 
was proper. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784 Dec. Dig. § 
669.) 


* Decision rendered, March 18, 1914. 90 Atl. Rep. 780. 
Vol. XLIV.—12 
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4. TRIAL—INSTRUCTIONS—IGNORING ISSUES. 


A requested instruction which disregards an issue raised by the evidence is 
properly refused. 


(For other cases, see Trial, Cent. Dig. §§ 613-623; Dec. Dig. § 253.) 


5. INSURANCE —INDEMNITY INSURANCE — ACTIONS —EVI- 
DENCE. 


In an action by insured in an indemnity policy binding insurer to defend 
actions to recover fees of attorneys for defending an action, a letter 
from insured’s attorney to the general attorney of the insurer giving 
reasons why insurer should pay the fees was properly excluded. 


(For other cases, see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. § 648.) 


Appeal irom Baltimore City Court; Henry D. Harlan, Judge. 

“To be officially reported.” 

Action hy the Anderson & Ireland Company against the Maryland 
Casualty Company. From a judgment for defendant, plaintiff appeals. 
Reversed, and new trial awarded. 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Urner, and 
Constable, JJ. 


Edward M. Hammond, of Baltimore (N. Rufus Gill & Sons, of 
Baitimore, on the brief), for Appellant. 

Walter L. Clark, of Baltimore (Robert R. Carman, of Baltimore, on 
the brief), for Appellee. 


Urner, J. 

A policy issued by the appellee casualty company insured the 
appellant corporation to the amount of $10,000 against loss from 
liability for damages on account of bodily injuries accidentally 
suffered by persons using the elevator in the appellant’s building 
in Baltimore City. It was provided in the policy that the appellee 
should, at its own cost, “investigate all accidents and defend all 
suits (even if groundless)” of which notice was given as stipu- 
lated. There was a provision that the casualty company should 
not be responsible for any expenses incurred by the insured, un- 
less they were first specifically authorized by the former com- 
pany in writing. While the policy was in force, a person was 
injured in the use of the elevator, and sued the appellant com- 
pany for damages. The casualty company prepared to defend the 
suit; but a short time before the trial its general attorney com- 
plained in writing to the appellant company that it seemed to be 
in sympathy with the plaintiff in the case, and stated :— 

“From the facts I now have before me in reference to this 
and other phases of the case, I desire to respectfully suggest that 
it will be advisable for you to have your own counsel present at 
the trial of this suit, for the reason that matters may develop in 
the course of the trial which will compel me to withdraw from 
the case in order to protect the interests of the Maryland 
Casualty Company. Will you kindly give me the name of your 
counsel at once so that I can give him all the facts in my posses- 
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sion and enable him to get ready for trial in the shortest possible 
space of time?” 


In pursuance of this letter the appellant employed counsel, 
who participated with the general attorney of the casualty com- 
pany in the further conduct and trial of the case. The suit re- 
sulted in a judgment for the plaintiff, which the casualty company 
paid in accordance with the terms of the policy; but it has de- 
clined to reimburse the appellant company for its expense in- 
curred in the employment of counsel to defend the suit. It 
is the object of the present action to obtain such reimbursement. 
In the trial below a verdict was entered for the defendant under 
an instruction based upon the theory that the policy did not obli- 
gate the casualty company to pay the assured for any expenses, 
except such as were first specifically authorized in writing, and 
that there was no evidence tending to show such authorization 
as to the expenditure for counsel fees to which the suit relates. 
An exception to the granting of the instruction presents the main 
questions to be considered on this appeal. 


[1, 2] The contract of insurance imposed upon the casualty 
company the distinct obligation to defend, at its own cost, the 
suit on account of which the appellant made the expenditure for 
which it now seeks recovery. It was the clear intent of the agree- 
ment to relieve the assured of the expenses of defending the ac- 
, tions against which the policy was to furnish indemnity. If the 
insurer had altogether failed or refused to defend the suit 
brought against the appellant, there would have been an un- 
doubted breach of contractual duty, for which the latter could 
recover to the extent of the loss thereby occasioned. South 
Knoxville Brick Co. vs. Empire State Surety Co., 126 Tenn. 402, 
150 S. W. 92. Ann Cas. 1913 E., 107; Butter vs. American 
Fidelity Co., 120 Minn. 157, 139 N. W. 355, 44 L. R. A. (N. S.) 
609. In the case as presented the casualty company did not defi- 
nitely decline to defend the suit in question; but it assumed a 
position which left the appellant no alternative but to make in- 
dependent provision for the defense. The letter from which we 
have quoted indicated in effect the purpose of the casualty com- 
pany to withdraw from the case, if the developments at the trial 
should, in the opinion of its general attorney, require such action. 
As the appellant could not be certain that such an emergency 
would not arise, it could not do otherwise than act in pursuance 
of the formal advice of the insurer to employ separate counsel. 
It appears from the context of the letter that the casualty com- 
pany was under the impression that the appellant was in sym- 
pathy with the plaintiff in the damage suit, and that this attitude 
might be apparent and embarrassing to the defense at the trial. 
The record does not show to what extent, if at all, this view was 
supported by the facts. It is admitted that the conduct of the 
appellant at the trial was entirely satisfactory. The defense was 
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fully and carefully developed, and the suit, which was for $25,- 
000 damages, resulted in a verdict for only $750. The casualty 
company had offered to compromise the case for $1,500. There 
was no question but that the situation as it. actually existed at 
the time of the trial was one which called for the performance 
by the appellee of its agreement to defend the suit at its own 
expense. Instead of fulfilling this duty alone, it required the 
appellant’s co-operation by proposing to retire from the case, 
if its counsel should consider such a course desirable for its 
interests. This was unquestionably a breach of the contract of 
insurance, and subjected the insurer to liability for the reim- 
bursement claimed, unless the appellant’s conduct was in fact 
of such a character as to justify the casualty company in adopt- 
ing the policy indicated in the letter of its general attorney. The 
obligation of the insurer to defend at its own cost was not to 
be qualified, restricted, or discharged because of its mere opinion 
or belief that the insured was acting in prejudice of a legitimate 
defense against the liability covered by the policy. Before the 
vested contractual rights of the party entitled to the indemnity 
can be held to have been properly disregarded or disturbed on 
such a ground, it must appear by affirmative proof that the acts 
alleged to have been prejudicial were in reality committed. The 
evidence before us does not meet this requirement. ‘Tlie corre- 
spondence in the record leaves no doubt as to the sincerity of 
the belief expressed by the general attorney on this subject; but 
it does not afford sufficient basis for a judicial determination 
that the casualty company could rightfully impose upon its policy- 
holder an expense which it alone was required to pay under 
the terms of the contract. 


In our opinion the appellant’s right to recover in this case 
does not depend upon its ability to show that its expenditure for 
counsel fees was specifically authorized in writing by the in- 
surer. The provision that the casualty company would not be 
responsible for expense incurred by the insured in the absence 
of such authorization could only apply where both parties were 
proceeding in accordance with the terms of the agreement. The 
notice in pursuance of which the appellant employed counsel 
was not consistent with the policy, but in direct opposition to its 
provision that the insurer should defend the action. It was 
given in reference to the contingency of the withdrawal of the 
casualty company from the case and its refusal to further per- 
form its contractual duty to defend. It contemplated a possible 
rescission, and not a certain performance of the agreement. 
The letter from the general attorney to the appellant could not, 
therefore, be held to constitute an authorization of expenditures 
within the meaning of the clause in the policy dealing specifi- 
cally with that subject. But in our view of the case there can 
be no doubt as to the liability of the appellee to make the re- 
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imbursement here claimed, under its express agreement to de- 
fend the accident suit at its own cost, unless it can show the exist- 
ence of conditions sufficient in law to relieve it of that obligation. 
Our conclusion is that the prayer directing a verdict for the 
defendant should have been refused. 

[3,4] The appellant excepted, also, to the action of the trial 
court in declining to instruct the jury that, if they found from 
the evidence that the defendant notified the plaintiff to be rep- 
resented by -counsel in the damage suit, and that, in accordance 
with such notification, the plaintiff employed counsel to serve 
for the defense at the trial, and that the plaintiff paid the coun- 
sel so employed for their services in the defense, then the verdict 
should be for the plaintiff for such sum as the jury might find 
was paid by the plaintiff for such service, with interest in the 
discretion of the jury. It will be observed that the prayer treats 
the letter from the general attorney of the casualty company as 
a notification to the appellant to be represented by counsel in the 
suit then pending. In view of the necessary effect of its terms, 
we think the letter admits of that characterization, and the pro- 
posed instruction was not on that account objectionable. But 
there was a question raised in the testimony as to the reason- 
ableness of the amount expended by the appellant for the serv- 
ices of counsel in the defense of the damage case and, as the 
prayer disregarded that issue, its rejection was proper. 

[5] The only other exception in the record refers to the ex- 
clusion of a letter from the appellant’s counsel to the general 
attorney of the casualty company giving the reason of the writer 
for his opinion that the latter company should pay the claim now 
in suit. There was no error in this ruling. 

Judgment reversed, with costs, and new trial awarded. 


SUPREME COURT OF NEBRASKA. 


CHAPIN 
US. 
OCEAN ACCIDENT & GUARANTEE CORFORATION. (No. 18,119.)* 
1. INSURANCE—AUTOMOBILE INDEMNITY POLICY—NOTICE 
OF ACCIDENT. 


A provision in an automobile accident indemnity policy that the assured 
on the occurrence of an accident shall give immediate written notice 


* Decision rendered, May 15, 1914. 147 N: W. Rep. 465. Syllabus by 
the Court. 
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thereof, with the fullest information obtainable at the time, to the 
assurer, is a reasonable requirement; but the term “immediately” is to 
be reasonably construed in connection with the attendant circum- 
stances. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


2. INSURANCE — AUTOMOBILE INDEMNITY POLICY — CON- 
STRUCTION. 

Such a provision in a policy executed “to indemnify the assured against 
loss from the liability imposed by law upon the assured for damages, 
on account of bodily injuries (including death at any time resulting 
therefrom) accidentally suffered,” etc., does not require notice of all 
accidents, but is construed to mean that notice is only required of 
such accidents as result in bodily injuries. 


(For other cases, see Insurance, Cent. Dig. § 1322; Dec. Dig. § 535.) 


3. INSURANCE -— AUTOMOBILE INDEMNITY POLICY — CON- 
STRUCTION. 

In a case where no bodily injury is apparent at the time of the accidental 
occurrence, and there is no reasonable ground for believing that a 
claim for damages against the owner of the automobile miay arise 
therefrom, he is not required to give the assurer notice until the sub- 
sequent facts as to injury would suggest to a person of ordinary and 
reasonable prudence that a liability to the injured person might arise. 
In such case the duty of the assured is performed, if he gives notice 
within a reasonable time after the injury presents an aspect sug- 
gestive of a possible claim for damages. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


(Additional Syllabus by Editorial Staff.) 


4, INSURANCE--AUTOMOBILE INDEMNITY POLICY—“ACCI- 
DENT.” 

The word “accident” means an event taking place without one’s foresight 
or expectation, an unforeseen occurrence, an undesirable or unfortu- 
nate happening, and as used in the automobile indemnity policy means 
an undesigned and unforeseen occurrence of an afflictive or unfortu- 
nate character, resulting in bodily injury to a person other than the 
insured. 

(For other cases, see Insurance, Cent: Dig. § 1144; Dec. Dig. § 435.) 


(For other definitions, see Words and Phrases, vol. 1, pp. 62-70; vol. 8, 
p. 7560.) 


Appeal from District Court, Lancaster County; Stewart, Judge. 


Action by Irving G. Chapin against the Ocean Accident & Guarantee 
Corporation. Judgment for plaintiff, and defendant appeals. Affirmed. 


Cc. S. Allen, O. B. Clark, and Frederick Shepherd, all of Lincoln, for 
Appellant. : ‘ 
Field, Ricketts & Ricketts, of Lincoln, for Appellee. 


; LeTTon, J. 
Action to recover upon an automobile indemnity insurance 
policy. Defendant demurred to the petition. The demurrer 
was overruled. Defendant elected to stand thereon, and judg- 
ment was rendered for plaintiff. Defendant appeals. 
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The petition in substance alleges that on March 30, 1910, the 
defendant, in consideration of a premium of $78, issued and de- 
livered to plaintiff an insurance policy by the terms of which it 
agreed for one year thereafter to indemnify the plaintiff against 
loss for liability imposed upon him by law for damages on ac- 
count of bodily injuries accidentally suffered as the result of 
the use of an automobile owned by plaintiff, to contest and de- 
fend suits brought on account of such injuries, and to reimburse 
plaintiff for expenses incurred in providing immediate surgical 
relief in case of accident. On March 1, 1911, plaintiff’s auto- 
mobile, when being driven by his employee, collided with one 
William N. Lewis, who was then riding a bicycle. The fender 
struck Lewis with sufficient force to throw him from the bicycle 
to the pavement and shocked him. Plaintiff was immediately 
notified, and at once interviewed Lewis, and was told by Lewis 
that he was not hurt. Relying on this statement, plaintiff did 
not notify defendant of the collision. Lewis continued in his 
usual and customary employment, and the plaintiff heard noth- 
ing further about the collision until on or about February 22, 
1912, when he was advised that Lewis was suffering from a 
species of paralysis, and at the time claimed that his condition 
was traceable to and caused by the fall upon his collision with 
the plaintiff's automobile. Immediately upon receipt of this ad- 
vice, plaintiff notified defendant of the facts and circumstances 
touching the accident, and the statement by Lewis that he was 
not hurt at the time, and also of the condition of Lewis at that 
time, and of the claim that it was traceable to the fall received 
in the collision aforesaid. During the interval between the col- 
lision and the time of receiving the notice of claim of Lewis, 
plaintiff honestly believed the statement of Lewis that he had re- 
ceived no injury from the collision, for which reason plaintiff 
did not give notice of the collision to defendant. Afterwards 
plaintiff was notified by an attorney that Lewis was about to 
bring suit for damages. He thereupon at once notified defend- 
ant of this fact. and requested defendant to take up the mat- 
ter and settle or defend any suit brought by Lewis on account 
of the injury. Defendant disclaimed any liability, for the rea- 
son that plaintiff had not given notice at the time of the col- 
lision. About August 1, 1912, Lewis died of a disease alleged 
to have resulted from the fall. An administratrix was ap- 
pointed, who brought suit against this plaintiff. Defendant 
again refused, upon demand, to defend the action. Plaintiff was 
compelled to employ counsel, who, after full investigation, ad- 
vised plaintiff that the claim contained elements which might 
subject plaintiff to a large judgment upon a trial of the case to 
a jury, and recommended a settlement if the same could be 
reached upon a reasonable basis. Finally by agreement a judg- 
ment for $2,500 and costs was rendered against him. A num- 
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ber of other facts are set out, showing proper diligence in the 
effort made by plaintiff to defend the action against him. It 
is also alleged that plaintiff incurred a liability for legal ex- 
penses and services in the sum of $500. 

A copy of the policy is attached to the petition, which con- 
tains the following provisions: “The assured, upon the occur- 
rence of an accident, shall give immediate written notice thereof, 
with the fullest information obtainable at the time, to the Ameri- 
can head office of the corporation, or to one of its duly author- 
ized agents. The assured shall give like notice, with full par- 
ticulars, of any claim made’on account of such accident.” 


[1] The demurrer of plaintiff is based upon the thought that 
no liability exists on account of the failure of the insured to 
give immediate written notice of the accident as required by 
the terms of the policy. A provision in an insurance policy of 
this nature requiring immediate written notice of the occur- 
rence of an accident is not unreasonable. Its purpose is to en- 
able the insurer to promptly inform itself concerning the same, 
so that it may investigate the circumstances, prepare for a de- 
fense, if necessary, or be advised whether it is prudent to settle 
any claim arising therefrom. Some courts construe such pro- 
visions strictly in favor of the insurer. Northwestern Tele- 
phone Exchange Co. vs. Maryland Casualty Co., 86 Minn. 467, 
90 N. W. 1110; Underwood Veneer Co. vs. London Guarantee 
& Accident Co., 100 Wis. 378, 75 N. W. 996; Employers’ Lia- 
bility Assurance Corporation vs. Light, Heat & Power Co., 28 
Ind. App. 437, 63 N. E. 54; Travelers’ Ins. Co. vs. Myers, 62 
Ohio St. 529, 57 N. E. 458, 49 L. R. A. 760; National Construc- 
tion Co. vs. Travelers’ Ins. Co., 176 Mass. 1211, 57 N. E. 350; 
Rooney vs. Maryland Casualty Co., 184 Mass. 26, 67 N. E. 882. 

[2] The principle stated, however, in our view does not cover 
or determine the question presented in this case. The agree- 
ment in the policy is that defendant will “indemnify the assured 
against loss from the liability imposed by law upon the assured 
for damages, on account of bodily injuries (including death at 
any time resulting therefrom) accidentally suffered,” etc. De- 
fendant agrees further “to contest claims and to defend suits, 
even if groundless, made or brought against the assured on ac- 
count of such bodily injuries or death.” The notice required is 
“upon the occurrence of an accident” and “of any claim made 
on account of such accident.” An insurance contract, like any 
other, must be reasonably construed. The contract does not re- 
quire that all accidents resulting from the use of the automobile 
should be made the subject of a notice, and many accidents 
might happen in the use of the machine which are not the sub- 
jects of indemnity under the policy. Accidents. resulting. in, in-, 
jury to the owner himself or to the property of others are not. 
included. The purpose was to protect the insured from liability 
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against damages for bodily injuries accidentally suffered, and it 
is only those accidents which result in bodily injuries which are 
embraced within its terms. In determining the question pre- 
sented, the meaning of the terms “immediate written notice” 
and of the word “accident,” as used in the policy, becomes im- 
portant. Since the giving of “immediate” notice would in most 
cases, if the word were defined in its strictest sense, be impos- 
sible, courts generally hold that the word “immediately” does 
not mean instantly, but is to be construed as meaning within a 
reasonable time having regard to all the circumstances. Empire 
State Surety Co. vs. Northwest Lumber Co., 203 Fed. 417, 121 
C. C. A. 527; Columbia Paper Stock Co. vs. Fidelity & Casu- 
alty Co., 104 Mo. App. 157, 78 S. W. 320; National Paper Box 
Co. vs. Attna Life Ins. Co., 170 Mo. App. 361, 156 S. W. 740; 
Odd Fellows’ Fraternal Accident Ass’n vs. Earl, 70 Fed. 16, 16 
c..C, A, 596. 

[4] The word “accident” is susceptible of and has received 
many definitions, varying with the connection in which it is used. 
It is: “An event that takes place without one’s foresight or ex- 
pectation; an undesigned, sudden, and unexpected event; 
chance; contingency; often an undesigned and unforeseen oc- 
currence of an afflictive or unfortunate character; casualty; 
mishap; as, to die by an accident.” Webster’s New Interna- 
tional Dictionary. In the Century Dictionary, among the defi- 
nitions given are: ‘2. Specifically, an undesirable or unfortu- 
nate happening; an undesigned harm or injury; a casualty or 
mishap.” As used in an indemnity policy such as this, we are 
of opinion that the word “accident”? means an undesigned and 
unforeseen occurrence of an afflictive or unfortunate character, 
resulting in bodily injury to a person other than the insured. It 
is evident that it cannot have been the intention of the parties 
that such an accident as a mishap, casualty, or misadventure oc- 
curring without bodily injury to any one should be reported, 
since with such an occurrence defendant has no concern. To 
illustrate: Suppose that in carelessly closing the door of the 
automobile the man in charge should inflict a slight or trivial 
bruise upon a passenger or bystander, of which no present ex- 
ternal indication appeared, and as to which the individual dis- 
claimed any iniury; or suppose that the finger of such a one 
was pricked or his skin abrased in some manner, resulting from 
the use of the automobile—would the policy make it imperative 
that immediate notice of such occurrence should be given, upon 
the penalty of a loss or forfeiture of the insurance in case an 
injury later developed? We cannot take this view. If no ap- 
parent injury occurred from the mishap, and there was no rea- 
sonable ground for believing at the time that bodily injury would 
result from the accident, there was no duty upon the assured to 
notify the insurer. The Court of Appeals of Missouri has said: 
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“An injury might be of such character as to afford, at first, no 
reasonable ground for thinking that it might support a claim for 
damages against the employer. In such case we think the as- 
sured would not be required, under the reasonable rule of con- 
struction we are discussing, to give the assurer notice until such 
time as the facts of the injury and its progress began to sug- 
gest to a person of reasonable care and prudence that a possible 
liability of the assured to answer in damages lurked in them. 
. es a Frequently an injury, apparently too trivial to cause 
any damage or inconvenience develops into a most serious 
phase. The duty of the assured in such instances with respect 
to giving notice is performed if he gives notice within a reason- 
able time after the injury takes on a serious aspect, an as- 
pect suggestive of a possible claim for damages.’ National 
Paper Box Co. vs. A‘tna Life Ins. Co., supra. 

[3] This language states the true principle, and in our opinion 
is determinative of this case. Accidents occurring to bicycle 
riders, which throw them to the pavement, are of very frequent 
occurrence, and it is a matter of common knowledge that, as a 
rule, they do not result in serious consequences. At the time 
and shortly after the collision Lewis stated that he had received 
no injury. If he had received no injury, or if the accident 
would not in an ordinary mind induce a reasonable belief that it 
might result in bodily injury, there was no obligation to notify 
the insurance company. At the time that the plaintiff first re- 
ceived knowledge that Lewis was injured, and that a claim was 
liable to be made upon him for damages, he immediately noti- 
fied the insurance company, and from that time on performed 
all the conditions which he was required to perform under the 
conditions of the policy. We cannot say as a matter of law that 
the conditions attending the accident were such as to bring it 
within the class of which it was his duty to give notice, or that 
the notice he did give was not given within a reasonable time 
considering all the circumstances of the case. We have said 
with respect to a case where notice was not given within the 
time specified in a policy and an excuse was offered: “The 
question of the sufficiency of the excuse offered and the rea- 
sonableness of the time in which the act is performed [is] to be 
determined according to the nature and circumstances of each 
individual case, the beneficiary in all cases being required to act 
with due diligence and without laches on his part.” Woodman 
Accident Ass’n vs. Pratt, 62 Neb. 673, 687, 87 N. W. 546, 551 
(55 1,. R. A. 291, 89 Am. St. Rep. 777). 

The defendant having elected to stand upon the demurrer, 
the facts alleged in the petition are admitted, and since we can- 
not say as a matter of law that the notice was insufficient, the 
judgment of the district court was correct, and is affirmed. 





Misc.] Schmidt & Sons Bwg. Co. vs. Trav’s’ Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


C. SCHMIDT & SONS BREWING CO. 
vs. 


TRAVELERS’ INS. CO.* 


INSURANCE — INDEMNITY INSURANCE — LIABILITY OF IN- 
SURER. 

Where an insurance policy, indemnifying insured in limited amounts 
against loss from injuries incurred from the use of certain automo- 
biles, provides that the insured company shall not voluntarily assume 
any liability or settle any claim, except at his own cost, and that the 
insurer will at its own cost defend all suits, and where, on an action 
being brought against the insured, it requests the insurer to make a 
settlement, which request insurer refuses, and where judgment is 
obtained against the insured for an amount in excess of that amount 
for which settlement could have been made if the request had been 
complied with, the insurer does not, by reason of its refusal, become 
liable to the insured for that part of the judgment above the liability 
fixed by the policy and in excess of that amount for which settlement 
could have been made. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


Appeal from Court of Common Pleas, Philadelphia County. 

Assumpsit by the C. Schmidt & Sons Brewing Company against the 
Travelers’ Insurance Company. From a judgment for defendant on de- 
murrer, plaintift appeals. Affirmed. 


Argued before Fell, C. J., and Brown, Mestrezat, Potter, and Elkin, 


JJ. 


M. J. O'Callaghan, of Philadelphia, for Appellant. 
Frank P. Prichard and James Wilson Bayard, both of Philadelphia, 
for Appellee. 


Feu, C. J. 

The defendant, the Travelers’ Insurance Company, issued to 
the plaintiff, the C. Schmidt & Sons Brewing Company, a policy 
to indemnify it to the extent of $5,000 against loss by reason of 
liability imposed by law upon the assured for damages on ac- 
count of bodily injuries accidentally suffered by any person by 
the maintenance and use of certain automobiles specified in the 
policy. The policy provided :— 

“F. The assured, upon the occurrence of an accident, shall 
give immediate written notice thereof to the company, or to its 
duly authorized agent, with the fullest information obtainable. 
He shall give like notice, with full particulars, of any claim made 
on account of such accident. The assured shall not voluntarily 


* Decision rendered, Feb. 23, 1914. 90 Atl. Rep. 653. 
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assume any liability or settle any claim, except at his own cost, 
nor incur any expense, nor interfere in any negotiation for set- 
tlement or legal proceeding, without the consent of the com- 
pany previously given in writing. 

“G. If thereafter any suit, even if groundless, is brought 
against the assured to recover damages on account of sucht in- 
juries as are covered by this policy, the assured shall immedi- 
ately forward to the company every summons or other process 
served upon him, whereupon the company will, at its own cost, 
defend against such suit in the name and on behalf of the as- 
sured. The company shall not be liable hereunder on account 
of one person or one accident in excess of the limits of liability 
applicable thereto as expressed in said declarations, except for 
the expense incurred by the company in defending suits brought 
against the assured.” 

While the policy was in force an action was brought against 
the brewing company to recover for an injury caused by one of 
its automobiles, and a judgment obtained against it for $9,200. 
The present action was based on the allegations that, before the 
trial of the action against the brewing company, a settlement 
could have been effected for $6,000, and that the officers of the 
brewing company requested the insurance company to make a 
settlement for that amount, and offered to contribute $1,000 for 
the purpose, which, with $5,000 to be paid by the insurance 
company, would have made up the sum demanded; that the in- 
surance company refused to make the settlement and went on 
to trial, which resulted in a judgment in a larger amount against 
the brewing company, which it has paid; and that the refusal 
of the insurance company to settle caused a loss to the brewing 
company of the difference between the judgment if paid and 
the insurance money it received, less $1,000, which it was will- 
ing, and offered to contribute to the settlement proposed. 

The rights of the parties are to be determined by the agree- 
ment into which they entered. By the provisions of the policy 
the insurance company was obliged to defend at its own cost any 
action against the insured, and the entire management of the 
defense was expressly intrusted to it, and the insured was for- 
bidden to settle any claim, or to interfere in any negotiations for 
settlement, or in any legal proceeding against it. The insurer 
was under no obligation to pay in advance of trial, and the de- 
cision whether to settle or to try was committed to it. The 
plain words of the policy have no other meaning. 

The judgment in favor of the defendant on the demurrer 
was properly entered, and it is affirmed. 





Misc. | Wettengel vs. United States Lloyds. 


SUPREME COURT OF WISCONSIN. 


WETTENGEL 
US. 


UNITED STATES LLOYDS. (No. 135.)* 


INSURANCE ~~ AUTOMOBILES — CONSTRUCTION OF CON- 
TRACT. 

Insurer of an automobile against damage by collision with any other auto- 
mobile, vehicle or object excluding damage caused by striking any 
portion of the roadbed or the rails of railroads, etc., is not liable 
for damages to the automobile running off the main road and down a 
bank three or four feet into a river. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


Appeal from Municipal Court of Outagamie County; Thomas H. 
Ryan, Judge. 

Action by Fred F. Wettengel against the United States Lloyds. From 
a judgment for plaintiff, defendant appeals. Reversed and remanded, with 
directions to dismiss the complaint. 


Lines, Spooner, Fllis & Quarles, of Milwaukee, for Appellant. 
Julius P. Frank, of Appleton, for Respondent. 


TIMLIN, J. 

The respondent had from the appellant a policy of insur- 
ance against loss or damage by fire covering an automobile. 
This policy carried the following rider or slip attached: “In 
consideration of an additional premium of $36 this policy also 
covers, subject to its other conditions, damage to the automo- 
bile and equipment * * * by being in collision during the 
period insured with any other automobile, vehicle or object, ex- 
cluding * * * damage caused by striking any portion of the 
roadbed or by striking the rails or ties of street, steam or elec- 
tric railroads, etc.” 

The evidence showed without contradiction that during the 
period of insurance, and on October 11, 1912, with consent of 
the respondent, this automobile was being used by an agent of 
the respondent for pleasure riding at night, and that this agent by 
accident ran the automobile off the main road and down a bank 
of three or four feet into the river, causing damage to the car. 
The municipal court found that the automobile was damaged in 
a collision by being precipitated into the East River in the city of 
Green Bay. 

This accident is so obviously outside of the quoted stipulation 
of the policy that discussion seems superfluous. In order to bring 
the case within the policy, there must have been: First, a 


* Decision rendered, May 21, 1914. 147 N. W. Rep. 360. 
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collision ; second, the collision must have been with another auto- 
mobile, vehicle, or somewhat similar object, ejusdem generis ; and, 
third, it must not have been with any portion of the roadbed, 
meaning the ground on which the machine was running or at- 
tempting to run. No such collision was shown as that insured 
against. 

In Harris vs. American Casualty Co., 83 N. J. Law, 641, 85 
Atl. 194, 44 L. R. A. (N. S.) 70, the policy was different. In this 
court that decision has merely advisory value, and we are disposed 
to doubt its soundness even upon the different contract there in 
question. 

Judgment reversed, and the cause remanded, with directions to 
dismiss the complaint. 


PEOPLE vs. MERRILL er at. (Civ. 1,317.)* 
(District Court of Appeal of California. First District.) 


1. STATUTES--CONSTRUCTION—LEGISLATIVE INTENT. 


The court, in construing a statute. must ascertain and give effect to the 
legislative intent, though it may not be consistent with the strict 
letter of the statute. 


(For other cases, see Statutes, Cent. Dig. §§ 259, 263; Dec. Dig. § 181.) 


2. STATUTES—CONSTRUCTION—LEGISLATIVE INTENT. 


The court, in declaring the legislative intent of an ambiguous statute, is 
not restricted to the construction which will give only a literal effect 
to every word and phrase appearing by the letter of the statute, but 
may resort to a consideration of the purpose to be accomplished by the 
statute. 


(For other cases, see Statutes, Cent. Dig. § 262; Dec. Dig. § 184.) 


3. STATUTES--CONSTRUCTION—LEGISLATIVE INTENT. 


Where a suggested construction of an ambiguous statute necessarily in- 
volves a decided departure from what may be fairly said to be the 
plain purpose of the statute, such construction will not be adopted to 
the exclusion of a possible, plausible construction, which will pro- 
mote the legislative intent. 


(For other cases, see Statutes, Cent. Dig. §§ 259, 263; Dec. Dig. § 181.) 


4. STATUTES—CONSTRUCTION—LEGISLATIVE INTENT. 


The court, in construing a statute containing a patent ambiguity, must 
reject an interpretation which, if followed, will lead to a conclusion 
clearly inconsistent in its consequences with the reason and spirit of 
the statute, but must adopt the construction to which the statute as 
a whole will readily respond. 


(For other cases, see Statutes, Cent. Dig. § 261; Dec. Dig. § 183.) 
* Decision rendered, March 30, 1914. 140 Pac. Rep. 1075. 
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5. INSURANCE—BROKERS—TAXES ON GROSS PREMIUMS— 
STATUTORY PROVISIONS. 


An insurance broker, licensed to procure policies from unauthorized in- 
surance companies under Pol. Code, § 596, authorizing the licensing 
ot brokers to procure policies from unauthorized companies on 
executing a bond conditioned on the broker complying with the statute 
and filing with the Insurance Commissioner on March 1si annually a 
sworn statement of the gross premiums charged for insurance pro- 
cured, and the gross return premiums on such insurance canceled 
under the license during the year ending December 31st last preceding, 
and to pay an amount equai to 4 per cent of such gross premiums, less 
return premiums so reported, may compel the Insurance Commissioner 
to credit him with any premiums returned, regardless of the calendar 
year in which they were returned, in calculating the amount of the 
4 per cent tax. 


(For other cases, see Insurance, Cent. Dig. §§ 16, 18-22; Dec. Dig. § 20.) 


Appeal from Superior Court, City and County of San Francisco; J. 
M. Seawell, Judge. 

Action by the People of the State of California by E. C. Cooper, In- 
surance Commissioner, against J. A. Merrill and another. From a 
judgment for plaintiff, defendants appeal. Modified and affirmed. 


Wise, Sapiro & O’Connor, of San Francisco, for Appellants. 
John W. Stetson, of Oakland, for Respondent. 


STATE Ex REL. MARTIN, Arry.-GEn., ET aL. vs. HOWARD 
ET AL—STATE Ex rEL. HOWARD, AvupiTor oF 
Pusiic Accounts, vs. BRIAN ET AL. 

(Nos. 18,175, 18,213.)* 


(Supreme Court of Nebraska.) 


1. STATUTES—INVALIDITY IN PART—EFFECT—INSURANCE. 


A comprehensive act of the Legislature, such as chapter 154, Laws 1913, 
commonly known as the Insurance Code, consisting of 11 articles and 
183 sections, the evident purpose of its enactment being to cover and 
codify the law upon the whole subject of insurance, will not be held 
invalid for the reason that a portion of a proviso to one section was 
not correctly copied into the enrolled bill which was signed by the 
officers of the Legislature, and by the Governor, or on account of the 
inclusion in another section of an invalid minor provision, when it 
does not appear that the defective portions constituted the inducement 
to the passage of the act, and when the objectionable parts may be 
eliminated and still leave an enforceable law which expresses the 
legislative will. 


(For other cases, see Statutes, Cent. Dig. §§ 58-66, 195; Dec. Dig. § 64.) 


* Decision rendered, May 29, 1914. 147 N. W. Rep. 689. Syllabus by 
the Court. 
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2. CONSTITUTIONAL LAW — DELEGATION OF LEGISLATIVE 
POWER TO ADMINISTRATIVE OFFICERS. 


“In order to justify the courts in declaring invalid as a delegation of 
legislative power a statute conferring particular duties or authority 
upon administrative officers, it must clearly appear beyond a reason- 
able doubt that the duty or authority so conferred is a power that 
appertains exclusively to the legislative department, and the con- 
ferring of it is not warranted’ by the provision of the Constitution.” 
State vs. Atlantic C. L. R. Co., 56 Fla. 617, 47 South. 969, 32 L. R. A. 
(N. S.) 639, 

(For other cases, see Constitutional Law, Cent. Dig. § 46; Dec. Dig. § 48.) 


3. INSURANCE—STANDARD FORM OF POLICY—-CONSTRUC- 
TION OF STATUTE—‘AS NEARLY AS PRACTICABLE.” 

By the terms of the act the insurance board created thereby is directed to 
prepare a form of fire insurance policy “as nearly as practicable in the 
form known as the New York standard.” Laws 1913, c. 154. § 100. 
Many provisions are contained in other sections of the act denying 
contract provisions contained in the New York standard form, and 
permitting others not so contained. Held, that it was the intention of 
the Legislature that the New York form should be adopted as the 
basis of the insurance contract, and that the words “as nearly as 
practicable’ should be construed to mean “as nearly as practicable” 
considering all other provisions contained in the Insurance Code which 
are inconsistent with or modify the provisions of the New York 
standard form. 


(For other cases, see Insurance, Dec. Dig. § 11.) 
(For other definitions, see Words and Phrases, vol. 1, p. 525.) 


4. CONSTITUTIONAL LAW — DELEGATION OF LEGISLATIVE 
POWER-—-DUTIES OF INSURANCE TONE PREC AR AT Te 
OF FORM OF POLICY. 

The duty of the board in this regard is to arrange and prepare in proper 
form the form of contract required under this statute, omitting all 
provisions of the New York form which are in conflict with the pro- 
visions of the Code. Its duties are therefore ministerial or adminis- 
trative, and not legislative, and the section imposing the duty is not 
an unconstitutional delegation of legislative power. 


(For other cases, see Constitutional Law, Cent. Dig. §§ 94-102; Dec. Dig. 
§ 62.) 


5. INSURANCE—STANDARD FORM OF POLICY—VALIDITY OF 
STATUTE. 

That portion of the section referred to which provides that the New York 
form shall be used as it “may be hereafter constituted” is invalid, 
because its effect would be that the future action of the Legislature of 
another state would govern and control the duties of officials: in this 
state, and would require legislative action by the board. 

(For: other cases, see Insurance, Cent. Dig. § 4; Dec. Dig. § 4.) 


6. CONSTITU TION AL LAW — INSURANCE — DUE PROCESS — 
DELEGATION OF LEGISLATIVE POWER. 


Sections 147, 148, and 149 of the act in question, permitting the establish- 
ment of maximum rates of premium for surety and fidelity. companies 
under certain circumstances by the insurance board, are not void on 
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account of taking property without due process of law, or as being an 
unlawful delegation of legislative power. 

(lor other cases, see Constitutional Law, Cent. Dig. §§ 94-102, 847; Dec. 
Dig. §§ 62, 298; Insurance, Cent. Dig. § 4; Dec. Dig. § 4.) 


7. CONSTITUTIONAL LAW — DELEGATION OF LEGISLATIVE 
AUTHORITY. 


“Authority to make rules and regulations to carry out an expressed legis- 
lative purpose, or for the complete operation and enforcement of a 
law within -designated limitations, is not an exclusively legislative 
power. Such authority is administrative in its nature, and its use by 
administrative officers is essential to the complete exercise of the 
powers of all the departments.” State vs. Atlantic C. L. R. Co., 56 Fla. 
617, 47 South. 969, 32 L. R. A. (N. S.) 639. 


(For other cases, see Constitutional Law, Cent. Dig. §§ 89, 90, 93; Dec. Dig. 
§ 60.) 


8. CONSTITUTIONAL LAW—DUE PROCESS—INSURANCE. 


The court, in an action brought by a public official and member of the 
board created by the law, will not anticipate, for the purpose of de- 
claring a law unconstitutional, that the acts of the board, to which is 
committed its administration, will in the future infringe upon the 
rights of others, or deprive persons of property without due process. 


(For other cases, see Constitutional Law, Cent. Dig. § 42; Dec. Dig. § 45.) 


9. CORPORATIONS—FOREIGN CORPORATIONS—IMPOSITION 
OF CONDITIONS. 


The state may impose such conditions and limitations as it sees fit upon 
foreign corporations seeking the privilege of doing business in this 
state. 

(For other cases, see Corporations, Cent. Dig. §§ 2505-2509, 2571; Dec. 
Dig. § 636.) 


No. 18,175 :— 

Grant G. Martin, of Lincoln, for Relators. 

Stout, Rose & Wells, of Omaha, and W. B. Comstock, of Lincoln, for 
Respondents. 


No. 18,213 :— 
Stout, Rose & Wells, of Omaha, and W. B. Comstock, of Lincoln, for 
Plaintiff. ‘ 
Burkett, Wilson & Brown and E. C. Strode, all of Lincoln, W. O. 
Temple of Denver, Colo., and J. H. Broady, of Lincoln, amici curiz. 
Grant G. Martin, of Lincoln, for Defendant. 
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ATLAS HARDWOOD LUMBER CO. vs. GEORGIA LIFE 
INS. CO.* 


(Supreme Court of Tennessee.) 


INSURANCE — EMPLOYER’S LIABILITY POLICY — LOSS — 
NECESSITY OF PAYMENTS. 

An employer’s liability policy provided that no action would lie thereon 
unless brought in the name of assured for loss actually sustained and 
paid in money by the assured in satisfaction of a judgment after trial. 
fleld, that payment by and loss to the insured were conditions prec- 
edent to a recovery on the policy, and hence, where the insured trans- 
ferred a claim under the policy to an injured employee, and after 
judgment against it recovered by the employee brought suit for his 
benefit on the policy without having paid the judgment, insured could 
not recover. 

(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


Appeal from Chancery Court, Sheiby County; [°. H. Heiskell, Chan- 
cellor. 

Action by the Atlas Hardwood Lumber Company against the 
Georgia Life Insurance Company. Judgment for defendant, and plaintiff 
appeals. Affirmed. 


Wilson & Armstrong, of Memphis, for Appellant. 
Rk. Lee Bartels, of Memphis, for Appellee. 


~* Decision rendered, May 16, 1914. 167 S. W. Rep. 109. 
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HUNTER err at. vs. UNITED STATES FIDELITY & 
GUARANTY CO.* 


(Supreme Court of Tennessee.) 


1. INSURANCE—EMPI.OYERS’ INDEMNITY INSURANCE—CON- 
TkKACTS---CONSTRUCTION. 

A “continuation certificate,” made by the president of a bank to a guaranty 
company in contemplation of the renewal of a fidelity bond, indem- 
niiying it against losses due to the fraud or dishonesty of its cashier, 
certified that the books of the cashier “were examined from time 
to time in the regular course of business and found correct in every 
respect, all moneys or property in his control or custody being ac- 
counted for with proper securities and funds on hand to balance his 
accounts, and he is not now in default.” Held, that the certificate was 
not a warranty of the correctness of such accounts, but merely that 
examinations were made as represented, and no errors or falsifica- 
tions were discovered; the phrase “and he is not now in default” not 
heing a substantive and distinct warranty, independent of the preceding 
language, but only expressing the result of the examinations. 

(or other cases, see Insurance, Cent. Dig. § 657; Dec. Dig. § 285.) 


2. INSURANCE—FMPLOYERS’ LIABILITY INSURANCE—QUES- 
TION FOR JURY. 

In an action by a bank against a guaranty company upon a fidelity bond 
indemnitying it against loss due to the fraud or dishonesty of its 
cashier, held, a question for the jury whether the bank had in good 
faith made reasonable examinations of the hooks and accounts of the 
cashier as required by the contract with the guaranty company. 

(For other cases, see Insurance, Cent. Dig. $§ 1550, 1732-1770; Dec. Dig. 
$ 668.) 


3. INSURANCE--EMPLOYERS’ INDEMNITY INSURANCE—CON- 
TRACTS—CONSTRUCTION. 

A fidelity bond indemnifying an employer against loss due to the dis- 
honesty of an employee is to be construed as an insurance contract 
and, in cases of doubt, against the insurer. 

(For other cases, see Insurance, Cent. Dig. $§ 292, 294-298; Dec. Dig. § 
146.) 


4. INSURANCE--FMPLOYERS’ INDEMNITY INSURANCE—CON- 
TRACTS—CONSTRUCTION. 

Words and phrases in an employers’ fidelity bond are to be construed 
according to their context. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146.) ; 


5. INSURANCE--POLICY—CONSTRUCTION—WARRANTIES. 
Warranties by the insured are not favored by construction. 


(For other cases, see Insurance, Cent. Dig. §§ 558, 559, 562-566; Dec. Dig. 
§ 264.) 





* Decision rendered, June 13, 1914. 167 S. W. Rep. 692. 
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Appeal from Chancery Court, Shelby County; J. P. Young, Judge. 

Bill by James F. Hunter and others against the United States Fidelity 
& Guaranty Company. Decree for defendant, and complainants appeal. 
Reversed and remanded. 


Julian C. Wilson and W. P. Armstrong, both of Memphis, for Hunter. 


R. P. Cary and Wm. H. Ha!l, both of Memphis, for United States 
Fidelity & Guaranty Co. 
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LIFE. 
UNITED STATES SUPREME COURT. 


Missouri. 


NEW YORK LIFE INSURANCE COMPANY, PtarntirF 1n Error, 
VS. 
MARY E. HEAD. (No. 254.)* 


¢ 


CONSTITUTIONAL LAW—INSURANCE—DUE PROCESS OF 
LAW—FREEDOM TO CONTRACT—EXTRATERRITORIAL 
OPERATION OF STATUTE. 

The nonforfeiture provisions of Mo. Rev. Stat. 1899, §§ 5856-5859, 7897- 
7900, cannot, without denying the right of freedom to contract, guar- 
anteed by the U. S. Const., 14th Amend., be applied to invalidate a 
policy loan agreement made in the state of New York between a life 
insurance corporation of that state and the beneficiary, who was a 
resident of New Mexico, and the settlement effected in New York in 
accordance with such agreement, conformably to the New York laws, 
although the original contract was made in the state of Missouri, 
which had exacted as a condition of the license granted to the insur- 
ance company to do business in the state that such company should 
be subject to the laws of the state as if it were a domestic corpora- 
tion. 

(For other cases, see Constitutional Law, Cent. Dig. §§ 825-838, 840-846; 
Dec. Dig. § 296; Insurance, Cent. Dig. § 4; Dec. Dig. § 4.) 


In Error to the Supreme Court of the state of Missouri to review a 
judgment which affirmed a judgment of the Circuit Court of Jackson 
County, in that state, for the recovery of the full amount of a policy of 
life insurance, notwithstanding an adjustment under a policy loan agree- 
ment in accordance with the laws of the state of New York. Reversed. 

The facts are stated in the opinion. 


\ Messrs. James H. McIntosh, Gardiner Lathrop, Cyrus Crane, O. W. 
Pratt, and S. W. Moore, for Plaintiff in Error. 

Messrs. Buckner I’. Deatherage, James S. Botsford, Goodwin 
Creason, W. P. Borland, and James A. Reed, for Defendant in Error. 


Wuire, C. J. (delivered the opinion of the court.) 

In March, 1894, Richard G. Head, a citizen and resident of New 
Mexico, being temporarily in Kansas City, Missouri, made ap- 
plication at a branch office of the New York Life Insurance Com- 
pany for two policies of insurance for $10,000 each on his own 
life, for the benefit of his minor son, Richard G. Head, Jr. The 
application stated the residence of Head in New Mexico, and it 
was stipulated that the policy applied for when issued should be 
considered as having been issued in New York, and be treated as 





* Areued March 10, 1914. Decision rendered, June g 1914. 34 Sup. Ct. 
Rep. 879. 
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a New York contract. When Head made the application he 
handed a note for the premium to the agent with instructions, 
when the policies came, to turn them over to a friend to hold for 
him. ‘The policies were issued, were delivered as directed, and 
were subsequently turned over to Head when he again came to 
Kansas City. All the premiums but the first, with perhaps one 
exception, were paid in New Mexico or at an agency of the com- 
pany in Colorado. Nine years after the issue of the policies, that 
is, in 1903, in New Mexico, Head transferred one of the policies to 
his daughter, Mary E. Head, the transfer having been either by 
way of original authority or ratification duly sanctioned by the 
proper probate court in the county of New Mexico where Head 
was domiciled. In 1904, Mary E. Head, under the policy of 
which she thus became the beneficiary, borrowed from the New 
York Life Insurance Company the sum of $2,270. The loan was 
requested by a letter written from Las Vegas, New Mexico,to New 
York, and accompanied by the policy and an executed loan agree- 
ment in the form usually required by the company, and which 
conformed to the requirements of the New York law. The 
loan bore 5 per cent interest and the agreement provided that it 
should be payable at the home office in New York, and that if any 
premium on the policy or any interest on the loan were not paid 
when due, “settlement of said loan and of any other indebtedness 
under said policy shall be made by continuing said policy without 
further notice as paid-up insurance of reduced amount in ac- 
cordance with § 88, chapter 690, of the Laws of 1892, of the state 
of New York.” 

There was default in April, 1905, in the payment of the interest 
on the loan and the premium on the policy,.and pursuant to the 
terms of the loan agreement and the law of New York the policy 
was settled, the sum remaining from the accumulated surplus 
after paying the loan and the past-due premium being applied to 
the purchase of paid-up insurance, and the policy was, at the 
request of Head and his daughter, sent to them in New Mexico i 
May, 1905, and was in the possession of the daughter when Head 
died in April, 1906. 

In September, 1906, this suit was commenced in a court of the 
state of Missouri, by Mary E. Head, the beneficiary, to recover 
the full amount of the policy. Stating the grounds for relief 
which were relied upon not as literally expressed in the plead- 
ings, but with reference to the ultimate assumption upon which 
the right to recover was essentially based, it was as follows: That 
although it was true that if the face of the policy was adhered to 
and the terms of the loan agreement were considered and the 
law of New York applied, the settlement of the policy would 
be binding, it was not so binding, but, on the contrary, was 
void, because at the time the policy was written there were 
statutes in force in the state of Missouri which made it the 
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duty of the company to retain from the accumulated surplus a 
given percentage thereof, and in case it was necessary to save 
forfeiture, to apply the sum of such retained percentage to the 
payment of premium on temporary insurance as far as it would 
go, and if this duty had been discharged when the failure to 
pay took place, the sum ofthe retained percentage would have 
been adequate to extend the insurance to such a period as would 
have caused the full amount of the policy to be a valid and exist- 
ing risk at the death of Head. Resting thus upon the Missouri 
statutes, of course the fundamental assumption upon which the 
right to recover was based was the controlling operation and 
effect of the Missouri law upon the policy, upon the terms of the 
loan agreement, and upon the law of the state of New York 
which would otherwise govern, as New York was the place 
where the loan agreement was made and the adjustment of the 
policy took place. As there is no controversy concerning the 
meaning of the Missouri statutes if they were controlling, we 
content ourselves with referring to the sections of the Revised 
Statutes of Missouri which are relied upon as having produced 
the consequences stated: Sections 5856-5859 and 7897-7900 of 
the Revised Statutes of Missouri of 1899. And the defense, con- 
sidered also in its ultimate aspect, but asserted the validity of 
the settlkement made in New York under the loan agreement, 
denied the applicability of the statutes of Missouri to that set- 
tlement, and expressly insisted that such statutes could not be 
applied to the situation without violating the due process clause 
of the 14th Amendment, and depriving of the right of freedom 
of contract guaranteed by that Amendment, and giving rise to 
the impairment of the obligation of a contract, contrary to the 
provisions of § 10, article 1, of the Constitution of the United 
States. 

There was recovery in the court of first instance for the 
amount claimed under the policy, the court maintaining the 
supremacy of the Missouri statutes. In the supreme court to 
which the case was taken after a hearing in a division thereof the 
judgment below was affirmed on an opinion which expressly held 
that the policy of insurance was a Missouri contract, controlled 
by the Missouri law, and that, by the operation and effect of that 
law, the loan agreement made in the state of New York, and the 
settlement effected in that state in accordance with that agree- 
ment, conformably to the laws of New York, was controlled by 
the Missouri statute and was void. And the opinion so holding 
was in express terms adopted by the court in banc where the case 
was reheard. 

The rights under the contract clause of the Constitution of the 
United States and the 14th Amendment, which, as we have 
stated, were asserted below, from the basis of the assignments 
of error. As the conflicting contentions concerning these consti- 
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tutional questions advanced to refute, on the one hand, and to 
sustain, on the other, the reasons which led the court below to 
its conclusion, involve the whole case, to briefly state at the out- 
set the propositions upheld below will concentrate the issues and 
serve to give bold relief to the questions which require to be 
decided. (a) Determining whether the contract was a Missouri 
contract, made in that state and governed by its laws, the court 
held that the express stipulation in the contract to the effect that 
the policy was to be considered as issued from the home office, and 
be treated as a New York contract, was overborne by the fact 
that the application for the policy was made to the Kansas City 
agency, that the policy was sent there for delivery, and that the 
first premium was there paid. (b) In deciding that this view 
was not modified by the fact that the insured was a nonresident 
of Missouri, and by the further fact that, on the face of the 
policy, it was clearly manifest that it was executed not for the 
purpose of having effect in Missouri, but to be operative out- 
side of that state, the court said :— 

“It has been repeatedly ruled in this state since the enactment 
of §§ 5856 et seq. of the Revision of 1889 (now Rev. Stat. 1909, 
§ 6946) and the act of 1891 (Laws 1891, p. 75), Rev. Stat. 
1899, §§ 1024 and 1026 (now Rev. Stat. 1909, §§ 3037, 3040), 
that foreign insurance companies admitted to carry on their 
business in this state can only contract within the limits pre- 
scribed by our statutes, and that, in the conduct of the business 
under the license granted by this state, they ‘shall be subjected 
to all the liabilities, restrictions, and duties which are or may be 
imposed upon corporations of like character organized under the 
general laws of this state, and shall have no other or greater 
powers.’ ‘The effect of these decisions is to write into every in- 
surance contract made by a foreign insurance company, so 
licensed, in this state, all of the provisions of the statutes of this 
state appurtenant to the making of such contract, and which 
define and measure the reciprocal rights and duties of the parties 
thereto. ‘These statutes are declaratory of the public policy of 
this state, and inhibit the doing of the business of insurance in 
this state by any corporation contrary to their regulations by 
annulling all the stipulations which offend the provisions of the 
statutes. Horton vs. New York L,. Ins. Co. 151 Mo. 604, 52 S. 
W. 356; Smith vs. Mutual Ben. L. Ins. Co. 173 Mo. 329, 72 S. 
W. 935; Burridge vs. New York L. Ins. Co. 211 Mo. 158, 109 
S. W. 560; Cravens vs. New York L. Ins. Co. 148 Mo. 583, 53 
L. R. A. 305, 71 Am. St. Rep. 628, 50 S. W. 519; New York L,. 
Ins. Co. vs. Cravens, 178 U. S. 389, 44 L. Ed. 1116, 20 Sup. Ct. 
Rep. 962; Whitfield vs. Attna L. Ins. Co. 205 U. S. 4890, 51 L. Ed. 
895, 27 Sup: Ct. Rep. 578, affirming Keller vs. Travelers’ Ins. 
Co. 58 Mo. App. 557.” [241 Mo. 413, 147 S. W. 827.] 

(c) In disposing of the contention that, as the loan agreement 
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was made in New York by persons not citizens of Missouri, and 
was sanctioned by the law of New York, it could not be treated 
as void by extending the Missouri statutes into the state of New 
York without a violation of the 14th Amendment, and without 
impairing the obligation of a contract, the court said :— 

“It is not an open question in this state, that all subsidiary 
contracts made by the parties to an insurance contract are within 
the contemplation and purview of the original contract, and are 
not to be treated as independent agreements. ‘This being so, 
they are inefficacious to alter, change, or modify the rights and 
obligations as they existed under the original contract of in- 
surance. Burridge vs. New York L. Ins. Co. 211 Mo. 158, 109 
5. W. 560; Smith vs. Mutual Ben. L. Ins. Co. 173 Mo. 329, 72 
S. W. 935.” 

Before approaching the constitutional questions relied upon 
in the light of these rulings we must dispose of a motion to 
dismiss. It rests upon the ground that, as the court below sus- 
tained its ruling by reference to a line of state decisions, a lead- 
ing one of which had been affirmed by this court (New York 
L,. Ins. Co. vs. Cravens, 178 U. S. 389, 44 L. Ed. 1116, 20 Sup. 
Ct. Rep. 962) prior to the decision below, therefore, as the basis 
for jurisdiction had been demonstrated to be unfounded by a 
decision of this court announced prior to the time the writ of 
error was prosecuted, there was no substantial ground upon 
which to base the suing out of the writ, and it must be dismissed. 
But the contention rests upon a plain misconception as to what 
was involved and decided in the Cravens Case, since ,that case 
but concerned a contract of insurance made in Missouri as to 
a citizen of that state, and required it only to be determined 
whether rights under the Constitution of the United States had 
been denied by the ruling of the state court holding void a for- 
feiture of a policy which had been declared by the corporation 
for a failure to pay in Missouri a premium there due when such 
forfeiture was in direct violation of the prohibition of the state 
law. ‘The difference, therefore, between that case and this, is 
that which, in the nature of things, must obtain between questions 
concerning the operation and effect of a state law within its 
borders and upon the conduct of persons confessedly within its 
jurisdiction, and its right to extend its authority beyond its 
borders so as to control contracts made between citizens of 
other states, and virtually, in fact, to disregard the law of such 
other states by which the acts done were admittedly valid. 

Coming to the merits, to narrow the subject to be decided as 
much as possible, we pass the consideration of the ruling below, 
holding that, under the proof, the contract was a Missouri con- 
tract, and therefore, for the sake of argument only, concede that 
there was power in the state to treat the contract made for the 
purposes stated as a Missouri contract, and to subject it, as 
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to matters and things which were legitimately within the state 
authority, to the rule of the state law. And this concession brings 
us to consider the second general inquiry, which is the power of 
the state of Missouri to extend the operation of its. statutes 
beyond its borders into the jurisdiction of other states, so as in 
such other states to destroy or impair the right of persons not 
citizens of Missouri to contract, although the contract could in 
no sense be operative in Missouri, and although the contract was 
sanctioned by the law of the state where made. ‘That is to say, 
the right of a state where a contract concerning a particular 
subject-matter not in its essence intrinsically and inherently local 
is once made within its borders not merely to legislate concerning 
acts done or agreements made within the state in the future, con- 
cerning such original’ contract, but to affect the parties to such 
original contract, with a perpetual contractual paralysis following 
them outside of the jurisdiction of the state or original contract 
by prohibiting them from doing any act or making any agreement 
concerning the original contract not in accord with the law of the 
state where the contract was originally made. In other words, con- 
cretely speaking, we must consider the validity of the loan agree- 
ment ; that is, how far it was within the power of the state of Mis- 
souri to extend its authority into the state of New York, and there 
forbid the parties, one of whom was a citizen of New Mexico and 
the other a citizen of New York, from making such loan agree- 
ment in New York simply because it modified a contract originally 
made in Missouri. Such question, we think, admits of but one 
answer, since it would be impossible to permit the statutes of 
Missouri to operate beyond the jurisdiction of that state and in 
the state of New York, and there destroy freedom of contract 
without throwing down the constitutional barriers by which all 
the states are restricted within the orbits of their lawful authority, 
and upon the preservation of which the government under the 
Constitution depends. This is so obviously the necessary result 
of the Constitution that it has rarely been called in question, and 
hence authorities directly dealing with it do not abound. The 
principle, however, lies at the foundation of the full faith and 
credit clause and the many rulings which have given effect to that 
clause.? 

It is illustrated as regards the right to freedom of contract by 
the ruling in Allgeyer vs. Louisiana, 165 U. S. 578, 41 L. Ed. 832, 
17 Sup. Ct. Rep. 427, and it finds expression in the decisions of 
this court affirmatively establishing that a state may not consist- 
ently with due process clause of the 14th Amendment, extend its 


1, Huntington vs. Attrill, 146 U. 8. 657, 36 L. Ed. 1123, 13 Sup. Ct. Rep. 224; Tilt 
vs. Kelsey, 207 U. 8. 43, 52 L. Ed, 95, 28 Sup. Ct. Rep. 1; Fauntleroy vs. Lum, 
210 U. 8S. 230, 52 L. Ed. 1039, 28 Sup. Ct. Rep. 641; ‘American Exp. Co. vs. Mullins, 
212 U. 8. 311, 58 L. Ed. 625, 29 Sup. Ct. Rep. 381, 15 Ann. Cas. 536; Converse vs. 
Hamilton, 224 U. 8S. 243, 56 L. Ed. 749, 32 Sup. Ct. Rep. 415, Ann. Cas. 1918D, 1292. 
And see Bedford vs. Eastern Bldg. & L. Asen., 181 U. S. 227, 45 L. Ed. 834, 21 
Sup. Ct. Rep. 697. 
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authority beyond its legitimate jurisdiction either by way of the 
wrongful exertion of judicial power or the unwarranted exercise 
of the taxing power.? 

And an analysis of the opinion of the court below makes it 
clear that its ruling was rested not upon any doubt concerning the 
obvious operation of the Constitution which we have pointed out, 
but because it was deemed that the peculiar facts and circum- 
stances of this case took it out of the general rule and caused it to 
be therefore a law unto itself. We say this because, while it is. 
true the court based its conclusion upon a line of cases previously 
decided in that state, as all the cases thus relied upon involved 
only policies of insurance issued in Missouri to citizens of Mis- 
souri, and were solely concerned with the effect of acts done in 
Missouri which it was asserted were forbidden by the statutes. 
of that state existing at the time when the acts were done, it could 
not have been that the cases were deemed to be controlling upon 
the principle of stares decisis, but they must have been held to be 
controlling because of the persuasive force of the reasoning upon 
which they had been decided. Indeed, this is not left to inference, 
since the court below in its opinion summarized the reasoning in 
the previous cases as shown by the passage which we have 
quoted, and made it the groundwork of its ruling in this case, 
that reasoning being as follows: Insurance companies chartered 
by Missouri took their existence from the grant of the state, and 
therefore had no power to contract in excess of that which was 
conferred upon them by the state; hence, all acts done by them 
which were prohibited by the state law were wltra vires and void. 
But, as foreign insurance companies have no right to come into 
the state and there do business except as the result of a 
license from the state, and as the state exacts as a condition of 
a license that all foreign insurance companies shall be subject to 
the laws of the state as if they were domestic corporations, it 
follows that the limitations of the state law resting upon domestic 
corporations also rest upon foreign companies, and therefore 
deprive them of any power which a domestic company could not 
enjoy, thus rendering void or inoperative any provision of their 
charter or condition in policies issued by them or contracts made 
by them inconsistent with the Missouri law. But when this 
reasoning is analyzed, we think it affords no ground whatever for 
taking this case out of the general rule and making the distinction 
relied upon. ‘This is so as the proposition cannot be maintained 
without holding that because a state has power to license a foreign 








2. Pennoyer vs. Neff, 95 U. 8. 714, 24 L. Ed. 565; Overby vs. Gordon, 177 U. 8. 
214, 222, 44 L. Ed. 741, 744, 20 Sup. Ct. Rep. 603; Old Wayne Mut. Life Asso. 
vs. McDonough, 204 U. S. 8, 51 L. Ed. 345, 27 Sup. Ct. Rep. 236; Louisville & J. 
Ferry Co. vs. Pennsylvania, 188 U. S. 385, 47 L. Ed. 513, 23 Sup. Ct. Rep. 463; 
Delaware, L. & W. R. Co. .vs. Pennsylvania, 198 U. S. 841, 49 L. Ed. 1077, 25 
Sup. Ct. Rep. 669; Union Refrigerator Transit Co. vs. Kentucky, 199 U. 8S. 194, 
60 L. Ed. 150, 26 Sup. Ct. Rep. 36, 4 Ann. Cas. 493; Buck vs. Beach, 206 U. 8. 
392, 51 L. Ed. 1106, 27 Sup. Ct. Rep. 712, 11 Ann. Cas, 732; Western U. Teleg. 
Co. vs. Kansas, 216 U. S. 1, 38, 54 L. Ed. 355, 370, 30 Sup. Ct. Rep. 190. 
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insurance company to do business within its borders, and the 
authority to regulate such business, therefore a state has power 
to regulate the business of such company outside its borders, and 
which would otherwise be beyond the state’s authority. A dis- 
tinction which brings the contention right back to the primordeal 
conception upon which alone it would be possible to sanction the 
doctrine contended for, that is, that because a state has power to 
regulate its domestic concerns, therefore it has the right to control 
the domestic concerns of other states. It is apparent, therefore, 
that to accept the doctrine it would have to be said that the dis- 
tribution of powers and, the limitations which arise from the exist- 
ence of the constitution are ephemeral, and depend simply upon 
the willingness of any of the states to exact as a condition of a 
license granted to a foreign corporation to do business within its 
borders that the Constitution shall be inapplicable and its limita- 
tions worth nothing. It would go further than this, since it would 
require it to be decided not only that the constitutional limitations 
on state powers could be set aside as the result of a license, but 
that the granting of such license could be made the means of ex- 
tending state power so as to cause it to embrace subjects wholly 
beyond its legitimate authority. 

It is true it has been held that, in view of the power of a state 
over insurance, it might, as the condition of a license given to 
a foreign insurance company to do business within its borders, 
impose a condition as to business within the state, which other- 
wise, but for the complete power to exclude, would be held re- 
pugnant to the Constitution. In other words, that a company 
having otherwise no right whatever, for any purpose, to go in 
without a license, would not be heard, after accepting the same, 
to complain of exactions upon which the license was conditioned 
as unconstitutional, because of its voluntary submission to the 
same. But even if it be put out of view that this doctrine has 
been either expressly or by necessary implication overruled, or, 
at all events, so restricted as to deprive it of all application to 
this case (see Harrison vs. St. Louis & S. F. R. Co., 232 U. S. 
318, 332, ante, 333, 34 Sup. Ct. Rep. 333, and authorities there 
cited), it here can have no possible application since such doc- 
trine, at best, but recognized the power of a state, under the 
circumstances stated, to impose conditions upon the right to do the 
business embraced by the license, and therefore gives no support 
to the contention here presented, which is that a state, by a license, 
may acquire the right to exert an authority beyond its borders 
which it cannot exercise consistently with the Constitution. But 
the Constitution and its limitations are the safeguards of all the 
states, preventing any and all of them, under the guise of license 
or otherwise, from exercising powers not possessed. 

As it follows from what we have said that the primary con- 
ception upon which the court below assumed this case might be 
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taken out of the general rule, and thereby the state of Mis- 
souri be endowed with authority which could not be exercised 
consistently with the Constitution, was erroneous, it results that 
the necessity for reversal is demonstrated without requiring us 
to consider other propositions. But before we come to direct the 
judgment of reversal, we briefly refer to another-aspect of the 
subject, that is, the ruling of the court below as to the subsidiary 
nature of the loan agreement, and its consequent control by the 
broader principle upon which its conclusion was really based. Of 
course, under the view which we have taken of the case, that is, 
of the want of power of the state of Missouri, because ‘the con- 
tract of insurance was made within its jurisdiction, to forever 
thereafter control by its laws all subsequent agreements made in 
other jurisdictions by persons not citizens of Missouri, and lawful 
where made,—that is, to stereotype, as it were, the will of the 
parties contracting in Missouri as of the date of the contract,— 
it is unnecessary to consider whether the loan agreement was or 
was not subsidiary; but see on this subject, Leonard vs. Charter 
Oak L. Ins. Co. 65 Conn. 529, 33 Atl. 511; Fireman’s Fund Ins. 
Co. vs. Dunn, 22 Ind. App. 332, 53 N. E. 251; S. S. White Dental 
Mfg. Co. vs. Delaware Ins. Co. 105 Fed. 642; 2 Wharton, Confl. 
L. § 467g and cases cited; and see note 63 L. R. A. 833. 
Reversed. 
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UNITED STATES SUPREME COURT. 


Missouri. 





NEW YORK LIFE INSURANCE COMPANY, P aintirF IN Error, 
Us. 


RICHARD G. HEAD, Jr., sy His Next Frienp, B. F. DEATHERAGE. 
(No. 225.)* 
i : \ “ 
This case is governed by the decision in New York Life Ins. Co. vs. 
Head, ante, 879. 


In Error to the Supreme Court of the state of Missouri to review a 
judgment which affirmed a judgment of the Circuit Court of Jackson 
County, in that state, for the recovery of the full amount of a policy of 
life insurance, notwithstanding an adjustment under a policy loan agree- 
ment in accordance with the laws of the state of New York. Reversed. 


Messrs. James H. McIntosh, Gardiner Lathrop, Cyrus Crane, O. W. 
Pratt, and S. W. Moore, for Plaintiff in Error. 

Messrs. Buckner F. Deatherage, James S. Botsford, Goodwin 
Creason, W. P. Borland, and James A. Reed, for Defendant in Error. 


* Argued March 10, 1914. Decision rendered, June 8, 1914. 34 Sup. Ct. 
Rep. 883. 
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Wuirt, C. J. (delivered the opinion of the court.) 

This case is governed by the opinion in No. 254, just decided 
[234 U. S. —, ante, 879, 34 Sup. Ct. Rep. 879]. The policy sued 
on was one of the two issued to Richard G. Head in Kansas 
City, Missouri, in favor of his minor son. It was delivered at 
Kansas City and the first premium paid there, as in the previous 
case, and the subsequent premiums were paid in New Mexico. 
There was borrowed upon the policy by authority of the proper 
probate court in New Mexico the sum of $2,270, under a loan 
agreement and pledge; there was a default and an adjustment of 
the policy as in the other case. The case was tried in the court 
of first instance with the other case, was embraced in the 
Supreme Court of Missouri by the same opinion by which: the 
other case was disposed of,-and there thus being no distinction 
between the two cases, for reasons given in the other case, No. 
254, the judgment is reversed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


SUPREME LODGE, A. O. U. W., 


vs. 


GRAND LODGE, A. O. U. W., or THE STATE OF MINNESOTA ET AL. 
(No. 4,060.) * 


INSURANCE — FRATERNAL INSURANCE — SUPREME AND 
GRAND LODGES—ACCOUNTING FOR FUNDS 


The articles of incorporation of the Grand Lodge of the Ancient Order 
of United Workmen of the State of Minnesota, adopted in 1902, 
provided that all of its powers pertaining to the welfare of the order 
were subject to the supervisory control of the Supreme Lodge of the 
Ancient Order of United Workmen, by which it was instituted. The 
Supreme Lodge had created an emergency fund, known as the guar- 
anty fund, and afterward as the fraternal aid fund, into which was 
to be paid an amount equal to an assessment of fifteen cents per 
month on each member of the order, and where there were separate 
beneficiary jurisdictions, as in Minnesota, the Grand Lodges of such 
jurisdictions were required to pay over the amount of such assess- 
ments on their membership semiannually. The constitution of the 
Grand Lodge of Minnesota provided for a beneficiary fund, to be 
created by assessments and to be used solely for the payment of 
death claims and guaranty fund assessments to the Supreme Lodge. 
Such assessments were paid for several years, but in 1911 the Grand 
Lodge severed its connection with the Supreme Lodge, not having 


* Decision rendered, April 1, 1914. 213 Fed. Rep. 937. 
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paid the guaranty assessment for some years previously. Its officers 
had, however, during such time, transferred from its beneficiary fund 
to a newly created emergency fund the sum of about $96,000, which 
had been invested and was still on hand. Held that, under its con- 
stitution, the beneficiary fund was charged with the payment pro 
rata of death claims and guaranty or fraternal aid fund claims; that 
the Supreme Lodge was entitled to an accounting with respect to 
such fund and, all death claims having been paid, to impress a trust 
on the $96,000 and its increase and any other sums which had been 
diverted therefrom, in favor of its guaranty and fraternal aid fund 
claims. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


Appeal from the District Court of the United States for the District 
of Minnesota; Charles A. Willard, Judge. 

Suit in Equity by the Supreme Lodge, Ancient Order of United 
Workmen, against the Grand Lodge, Ancient Order of United Workmen 
of the State of Minnesota, and others. Decree for defendants, and com- 
plainant appeals. Reversed. 


Before Sanborn and Carland, C. JJ., and Riner, D. J. 


George W. Winstead, of St. Louis, Mo., and Edmund S. Durment, 
of St. Paul, Minn. (Fred C. Wetmore, of Grand Rapids, Mich., and 
Albert R. Moore and Wm. H. Oppenheimer, both of St. Paul, Minn., 
on the brief), for Appellant. 

F. A. Duxbury, of Caledonia, Minn., and W. B. Anderson, of Min- 
neapolis, Minn. ( M. C. Tifft, of Minneapolis, Minn., on the brief), for 
Appellees. 

CARLAND, C. J. 

Supreme Lodge, Ancient Order of United Workmen, here- 
after called Supreme Lodge, brought this action against the 
Grand Lodge, Ancient Order of United Workmen of the State 
of Minnesota, hereafter called Grand Lodge, for an accounting 
as to all moneys collected and received by the latter for the use and 
benefit of the former with reference to a guaranty and fraternal 
aid fund, and a per capita tax, and judgment for the amount 
found to be due. The Grand Lodge denied liability, and on 
final hearing the bill was dismissed for the reason that it did not 
appear that the Grand Lodge had established any such funds or 
collected any money for said funds to which the Supreme Lodge 
had any claim. The facts which condition the liability of the 
Grand Lodge to the Supreme Lodge are as follows :— 

The Supreme Lodge is a fraternal beneficial society, incorpo- 
rated under the laws of Texas. The Grand Lodge is a fraternal 
beneficial society, incorporated under the laws of Minnesota. 
Prior to January 24, 1877, the Supreme Lodge caused to be 
organized subordinate lodges, having more than 2,000 members, 
in the state of Minnesota, and on or about March 15, 1878, the 
Supreme Lodge, in accordance with its constitution, laws, rules, 
and regulations, set apart the Grand Lodge as a separate bene- 
ficiary jurisdiction. The Grand Lodge continued as a separate 
beneficiary jurisdiction and carried on its business as a voluntary 
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unincorporated beneficiary association until the year 1902, when 
it was incorporated under the laws of Minnesota. Since said 
time, when the Grand Lodge was so set apart as a separate bene- 
ficiary jurisdiction, the Supreme Lodge has also conducted a 
beneficiary jurisdiction distinct and separate from the bene- 
ficiary business of the Grand Lodge. 

Since the Grand Lodge was set apart as a separate beneficiary 
jurisdiction, it has organized within the state of Minnesota more 
than 260 subordinate lodges with a membership of over 20,000, 
and during such time no subordinate lodge has been organized 
within the state of Minnesota except those organized by the 
Grand Lodge. During all of said time the Grand Lodge has, 
in accordance with its constitution and laws and_articles of in- 
corporation, determined the necessity for and number of bene- 
ficiary assessments to be levied upon the members within the 
jurisdiction of the Grand Lodge, and the amount of money re- 
quired for the payment of claims against the beneficiary fund of 
said lodge, the form and sufficiency of proofs of death of mem- 
bers of said lodge, allowance and payment of claims against the 
beneficiary fund and against the general fund of said lodge, the 
necessity for and the amount of money to be expended in pro- 
moting the interest of the Grand Lodge and extending its mem- 
bership in the state of Minnesota, and, in general, has conducted 
its business affairs as seemed best to the Grand Lodge and its 
officers. 

The Grand Lodge since its organization has sent representatives 
to, and has been represented in, each session of the Supreme 
Lodge, as provided in the constitution and laws of the Supreme 
Lodge and Grand Lodge, until and including the session of said 
Supreme Lodge held in December, 1910. 

At the session of said Grand Lodge held in February, 1911, it 
adopted a resolution that it should at once sever all connection 
with said Supreme Lodge and directed its committee on laws to 
prepare and submit amendments to its Grand Lodge constitution 
and its certificate of incorporation to carry the resolution into 
full force and effect. Pursuant to the resolution such amend- 
ments were submitted and adopted. 

The articles of incorporation of the Grand Lodge contain the 
following certificate :— 


“This is to certify that, pursuant to the provisions of chapter 
2 of the General Laws of the state of Minnesota, for A. D. 1901, 
the Grand Lodge of the Ancient Order of United Workmen of 
the State of Minnesota, heretofore instituted and authorized in 
the state of Minnesota under the authority of the Supreme 
Lodge of the Ancient Order of United Workmen, and now 
located in said state, desiring to become a body corporate, and 
having so determined by ‘a two-thirds vote of all its members 
present and voting thereon at a regular meeting of the same, con- 
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vened and in session at the city of St. Paul, in said state, on the 
18th, 19th, 20th and 21st days of February, A. D. 1902, and having 
by the same vote at the same meeting adopted and caused to be 
prepared this certificate, to that end doth further certify :— 

“First. The name under which this body was instituted and 
chartered by the Supreme Lodge of the Ancient Order of 
United Workmen, which shall also be its corporate name as 
provided by said act, was ‘the Grand Lodge of the Ancient 
Order of United Workmen of the State of Minnesota.’ 

“Second. The date this body was instituted was the 24th day 
of January, A. D. 1877, and the date of the charter issued to it is 
the 30th day of June, A. D. 1882.” 

Also the following language : 


“All the powers of this body, pertaining to the welfare of said 
Ancient Order of United Workmen, that are enumerated herein, 
are subject to the supervisory control of said Supreme Lodge of 
the Ancient Order of United Workmen when in session, and of 
the executive officers thereof when the same is not in session.” 

The constitution of the Grand Lodge contains the following 
sections :— 

“Sec. 3. Its governing bodies are: (1) The ‘Supreme Lodge 
of the Ancient Order of United Workmen,’ which is a corporation 
duly created, organized and existing under and pursuant to the 
laws of the state of ‘Texas, and which has general supervision and 
jurisdiction over the whole order, with such powers over the 
whole order, including this body, as may be from time to time set 
forth in its corporate charter, its constitution and general laws, 
and conformable to the law of the land. (2) Grand Lodges, of 
which this body is one, and which owe their existence to, and 
receive their power and authority as a part of said order from, 
charters severally issued to them by the Supreme Lodge of the 
Ancient Order of United Workmen aforesaid, and which Grand 
Lodges have supervision and control over the said order within 
certain territorial limits prescribed by the said Supreme Lodge 
of the Ancient Order of United Workmen, as may be from time 
to time set forth in the corporate charter, and the constitution 
and general laws of the said Supreme Lodge of the Ancient Order 
of United Workmen, and conformable to the law of the land.” 

“Sec. 6. Powers of This Grand Lodge. All the powers of this 
Grand Lodge pertaining to the welfare of said order, that are 
enumerated in this section, are subject to the supervisory con- 
trol of said Supreme Lodge of the Ancient Order of United 
Workmen when in session, and of the executive officers thereof 
when the same is not in session.” 

In 1880 the Supreme Lodge, in order to protect each benefi- 
ciary jurisdiction of the order from exigencies which might 
arise, increasing its death rate to an extent which would make 
assessments for a time oppressive upon its membership, estab- 
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lished a fund known as the relief fund. In 1900 the law of the 
Supreme Lodge, establishing a relief fund, was amended and the 
name of the fund changed to guaranty fund. In 1903 the so- 
called relief law and guaranty fund was again amended by the 
Supreme Lodge. This amendment, so far as material, reads as 
follows :— 

“1, How Raised. Commencing with October 1, 1903, there 
shall be raised the amount of one guaranty fund assessment with 
each beneficiary fund assessment (or a sum equal thereto in any 
other manner) upon each and every member of the Supreme 
Lodge beneficiary jurisdiction and all other jurisdictions, as per 
the following schedule of rates.” 

In 1906 the relief and guaranty fund law was again amended. 
This amendment, so far as material, reads as follows :— 

“In order to extend relief to the Supreme Lodge beneficiary 
jurisdiction and the Grand Lodge separate beneficiary juris- 
diction for all claims arising under the provisions of the law re- 
lating to the guaranty fund enacted at the thirty-first stated 
meeting of the Supreme Lodge, up to and including September 30, 
1906, a fraternal aid fund shall be raised, managed and disbursed 
as provided in these laws: ; 

“1, How Raised. ‘There shall be raised an amount equal to 
the sum of fifteen cents for each member of the order each and 
every month, commencing with the month of July, 1906. The 
amount so raised shall be due and payable to the Supreme Lodge 
by members of the Supreme Lodge beneficiary jurisdiction and 
by the Grand Lodge separate beneficiary jurisdictions on the 
first day of July, 1906, and on the first day of each succeeding 
month unless the same shall be a Sunday, in which case it shall be 
due and payable on the second day of the month, and must be paid 
on or before the last day of the month.” 

The law of the Supreme Lodge in regard to a per capita tax 
was as follows :— 

“Per Capita Tax. The assessments for revenue upon the Grand 
Lodges, to enable the Supreme Lodge to properly transact its 
business and to provide for the general welfare of the order, 
shall be the sum equal to twelve and one-half (12%) cents on 
each workman degree member in good standing under the juris- 
diction of said Grand Lodges on June 30th, and a sum equal to 
twelve and one-half (12%) cents on each workman degree 
member in good standing under the jurisdiction of said Grand 
Lodges on December 31st of each year, and the same shall 
become due and payable on or before August Ist and March 
Ist of each year respectively.” 

Section 63 of the constitution of the Grand Lodge provided as 
follows :— 

“Revenue. Beneficiary Fund. There shall be a fund of this 
Grand Lodge known as its ‘beneficiary. fund.’ All money in the 
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beneficiary fund of this Grand Lodge when this section takes effect 
and is in force, together with such money as may hereafter be 
paid into the same for beneficiary assessments or arrearages 
upon reinstatement under the provisions of this constitution, shall 
constitute said beneficiary fund. And the beneficiary fund shall 
never be used for any other purpose than the payment of bene- 
ficiary certificates, for the payment of which this Grand Lodge is 
now, or hereafter shall become, liable, and the payment of 
guaranty fund assessments due and unpaid or that become unpaid 
or that become due by this Grand Lodge after this section takes 
effect, to the Supreme Lodge of the Ancient Order of United 
Workmen under its laws.” 

Sections go, 91, and 96 of the constitution of the Grand 
Lodge provided as follows :-— 

go. “Beneficiary Assessments. Whenever the committee on 
finance of this Grand Lodge, and the grand recorder thereof, are 
satisfied that the condition of the beneficiary fund of this Grand 
Lodge is such that all claims accrued or pending, that are sub- 
ject to payment therefrom, cannot be promptly paid by this 
Grand Lodge without the collection of one or more beneficiary 
assessments, the said committee and grand recorder shall levy 
upon all the members of said order who are subject to the juris- 
diction and control of this Grand Lodge, one or more assessments 
as they may deem necessary for said beneficiary fund. (In the 
constitution of 1908, this section 90 was renumbered &8.)” 

g1. “How Levied. To levy an assessment or assessments as 
provided for by section 90 of this constitution, it shall only be 
necessary for the committee on finance of this Grand Lodge and 
the grand recorder thereof, to cause to be published in the official 
newspaper of this Grand Lodge, on or before the 8th day of any 
calendar month, a notice in substantially the following form, and 
bearing date the first day of such month, whereupon the levy of 
such assessment or assessments shall be deemed to have been 
made as of the first day of such month. The form of such notice 
shall be substantially as follows, that is to say :— 

‘“Notice of Assessment No. .... (insert proper number or 
numbers), of 19.. (insert proper year). 
“The Grand Lodge of the Ancient Order of United Workmen of 
the State of Minnesota: To all Members, Greeting: 

“St. Paul, Minnesota, ...... (Insert Month) Ist, 19.. (In- 
sert Year). 

“Whereas, the committee on finance and the grand recorder of 
the Grand Lodge aforesaid are satisfied that the condition of the 
beneficiary fund of this Grand Lodge is such that all claims ac- 
crued or pending, that are subject to payment therefrom, can- 
not be promptly paid by this Grand Lodge without the collection 
of (here insert number-of assessments required) beneficiary 
assessment ....... 
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“Now, therefore, you are hereby notified that beneficiary 
assessment , for the year 19.., has (or have) 
been duly levied upon all members who are subject to the juris- 
diction and control of the said Grand Lodge, and that the same 
must be paid to the proper officer on or before the last day of 
this month. 

“Yours in C. H. & P., 
“(To be signed) 


“{Grand Lodge Seal] 


“Grand Recorder.” 


96. “Payment to Supreme Lodge Guaranty Fund. The 
amounts due from time to time from this Grand Lodge to the 
Supreme Lodge of the Ancient Order of United Workmen under 
the laws of the latter for its guaranty fund shall, as such 
amounts come due, be paid from the beneficiary fund of this 
Grand Lodge.” 

In 1907 the Grand Lodge amended section 96 as follows :— 


“Amend section 96 of chapter xi of the constitution by 
striking out wherever they appear the words ‘guaranty fund’ and 
insert in lieu thereof at each place the words ‘fraternal aid fund,’ 
so that when amended said section 96 will read as follows :— 

“Sec. 96. Payment to Supreme Lodge Fraternal Aid Fund. 
The amounts due from time to time from this Grand Lodge to 
the Supreme Lodge of the Ancient Order of United Workmen 
under the latter for its fraternal aid fund shall, as such amounts 
come due, be paid from the beneficiary fund of this Grand 
Lodge.” 

The following appears in the record as a stipulation of fact :— 


“Upon the books of the defendant Grand Lodge there is 
charged against the beneficiary fund in August, 1900, $93,483.92, 
and in September, 1909, $2,531.24. Prior to February, 1908, 
the constitution and laws of the defendant Grand Lodge did 
not provide for any emergency fund. At its session in February, 
1908, a change in the rate of assessments for the beneficiary 
fund was provided for and it was then provided that each mem- 
ber subject to the jurisdiction and control of the Grand Lodge 
and holder of a beneficiary certificate upon which the Grand 
Lodge is liable should, commencing on July 1, A. D. 1908, pay 
the new rate of assessments. In the same section it was also 
provided: ‘It shall be the duty of the committee on finance of 
this Grand Lodge and of the grand recorder thereof, in addition 
to levying a sufficient number of assessments each year for the 
purposes of the beneficiary fund, as provided in section 88 of this 
constitution, to levy one such assessment each year for an emer- 
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gency fund.’ Section 88 referred to its section 90, Editions of 
Constitution and Laws published prior to 1908. 

“On the 28th day of July, 1909, or shortly before, it came to 
the attention of the finance committee that there did not appear 
upon the books of the defendant Grand Lodge any account under 
the head ‘Emergency Fund.’ Thereupon, and on July 28, 1909, 
the finance committee passed a resolution as follows: ‘Pursuant 
to the provisions of section 92 of the constitution of the Grand 
Lodge of the Ancient Order of United Workmen of the State of 
Minnesota (amended 1908), providing for an emergency fund 
of one assessment each year, it is hereby ordered that the pro- 
ceeds of assessment No. 3, levied May, 1, 1909, amounting to 
$93,483.93, be and the same is hereby transferred from the 
beneficiary fund to the emergency fund of the Grand Lodge. It 
is further ordered that all moneys received on account of 
reinstatements of members suspended for the nonpayment of 
assessment No. 3 for the year 1909, be transferred from the 
beneficiary fund to the emergency fund of the Grand Lodge.’ 
Pursuant to that resolution an account was opened upon the 
books of the Grand Lodge under the head ‘Emergency Fund’ 
and these two items of $93,483.93, and $2,531.24, above men- 
tioned, transferred from the account shown on the books as 
beneficiary fund to this new account headed emergency fund. 
Commencing with the July, 1908, assessment, and prior to the 
levy of the May, 1909, assessment, there had been levied five 
assessments for the beneficiary fund.” 

“The said two items, which aggregated $96,015.17, were in- 
vested by the Grand Lodge in United States bonds in September, 
1909, pursuant to a resolution of the finance committee adopted 
September 9, 1909, as follows: ‘Resolved that the grand re- 
corder be authorized to draw a warrant against the surplus or 
emergency fund in favor of the Capital National Bank for 
ninety-six thousand, fifteen and 17/100 dollars ($96,015.17) in 
payment of the bonds, United States government, 4 per cent 
1925, registered bonds, purchased by the loan committee.” 

Sections 114 and 61 of the constitution of the Grand Lodge 
read as follows :— 


“Sec. 114. Claims on General Fund. All expenses incurred in 
the management of this Grand Lodge, and the per capita tax 
due from time to time from this Grand Lodge to the Supreme 
Lodge of the Ancient Order of United Workmen under the laws 
of the latter shall, as the same become due, be paid from the 
general fund of this Grand Lodge upon warrants drawn and 
signed by the grand recorder, and also signed by the grand master 
workman.” 

“Sec. 61. Revenue General Fund. All money received by this 
Grand Lodge from all sources except that paid for beneficiary 
assessments or upon reinstatement, and all money in the general 

Vol. XLIV.—15 
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fund of this Grand Lodge when this section takes effect, shall 
be covered into a fund known as the ‘General Fund.’ ” 

Upon the face of this record we do not think it can be truth- 
fully said that there was no guaranty or fraternal aid fund. It is 
true that there was no money assessed and collected under the 
name of a guaranty or fraternal aid fund, but this does not 
determine the liability of the Grand Lodge. The law of the 
Grand Lodge provided that the claims of the Supreme Lodge for 
guaranty fund or fraternal aid fund should be paid from the 
beneficiary fund, so that every assessment that was made, and 
every dollar that was collected pursuant to the assessment for 
the beneficiary fund, though nominally for the beneficiary fund, 
was also assessed and collected to pay guaranty fund or frater- 
nal aid claims. In other words, the beneficiary fund was charged 
by the law of the Grand Lodge with the payment of death claims 
and guaranty fund or fraternal aid claims. ‘This law made the 
beneficiary fund in fact a guaranty fund or fraternal aid fund. 

It charged a trust upon all moneys coming into the beneficiary 
fund for the payment of the guaranty and fraternal aid claims, 
and, in the event there was not a sufficient amount collected and 
covered into the beneficiary fund to pay the death claims and the 
claims against the fraternal aid and guaranty fund in full, the 
money should have been paid out proportionately. The propor- 
tion of payment being the same proportion which the total 
amount of valid claims against the guaranty or fraternal aid fund 
bore to the total amount of death claims. 

In violation of this trust the officers of the Grand Lodge paid 
out substantially all the money in the beneficiary fund for death 
claims and refused to pay any claims against the guaranty or 
fraternal aid fund, after having paid these claims for years out 
of the beneficiary fund. Not only this, but the record shows that 
the officers of the Grand Lodge established an emergency fund 
by providing that one beneficial assessment should be levied each 
year for this fund. But, instead of levying the assessment, they 
took arbitrarily out of the beneficiary fund $96,015.17 and placed 
it in emergency fund and invested the same in government 4 per 
cent registered bonds. This amount, when thus arbitrarily taken 
out of the beneficiary fund, was charged with the payment of 
death claims and guaranty or fraternal aid claims, and said 
amount with its increase must be returned to the beneficiary fund 
and there subjected to the payment of valid claims of the Su- 
preme Lodge against the guaranty or fraternal aid fund in the 
following manner: Since all death claims have been paid in full, 
the $96,015.17 and its increase must first be applied to the payment 
of the valid claims of the Supreme Lodge for guaranty fund or 
fraternal aid fund. If the amount of this $96,015.17 and its in- 
crease is sufficient to pay such claims in full, then the decree 
should be for the payment of the amount of these claims, and 
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no further accounting regarding the beneficiary fund will be 
necessary. If the amount so derived is insufficient to pay these 
claims in full, then the Supreme Lodge should recover in ad- 
dition to an amount equal to the $96,015.17 and its income, the 
amount which, after crediting the Grand Lodge with the payment 
of this $96,015.17 and its increase on its valid claims, will ap- 
pear from an accounting to have been diverted from the benefi- 
ciary fund of the period between January 1, 1904, to February 28, 
1911, and applied to the payment of death claims when, taking 
into consideration the proportion of the amount of the death 
claims to the amount of the valid claims of the Supreme Lodge, 
it should have been applied to the payment of the valid claims of 
the latter. 

In regard to the per capita tax, the record shows that this 
tax was not to be collected by the Grand Lodge, but was an in- 
debtedness which the Grand Lodge was liable for and obliged to 
pay to the Supreme Lodge at certain times, and under the law of 
the Grand Lodge was chargeable to the general fund. 

This is an action for an accounting, and this court cannot 
enter into that, but in the accounting before the master the per 
capita tax can be considered, and the amount due the Supreme 
Lodge, if any, may be ascertained as a part of the accounting 
in regard to the guaranty or fraternal aid fund. 

We have considered all objections to the right of the Supreme 
Lodge to recover, but all objections that we have not discussed 
bear upon the question of the amount of the recovery, and that 
question cannot be determined until an accounting is had. 

The judgment of the trial court is reversed, and the cause re- 
manded, with instructions to refer the cause to a master for the 
purpose of making an accounting under the principles of law, 
hereinbefore stated, and report the same to the court to be pro- 
ceeded with as law and justice may require. 


————- eq —__ - — 


SUPREME COURT OF NEW YORK. 


SpeciAL TERM. MOoNTGOMERY COUNTY. 





RAYMOND 
vs. 


SUPREME LODGE, KNIGHTS OF PYTHIAS OF THE WORLD.* 
1, INSURANCE—TENDER OF ASSESSMENT—WAIVER—CAN- 


CELLATION OF POLICY. 


Where the holder of a benefit certificate payable to his wife refused to 
pay assessments increased above a certain amount in violation of the 


* Decision rendered, April, 1914. 148 N. Y. Supp. 76. 





Insurance Law Journal Vol. 44. [Sept., 1914. 


terms of the policy, but regularly tendered the amount fixed by the 
policy until notified of its cancellation, the act of the benefit associa- 
tion in canceling the policy excused the making of any further tender 
of assessments as a condition precedent to the beneficiary’s right to 
sue the association for damages. 


(For other cases, see Insurance, Cent. Dig. § 1906; Dec. Dig. § 754.) 


2. INSURANCE—-BREACH OF CONTRACT—REMEDIES. 


The existence of a right of action in equity to have an insurance policy 
adjudged to be in force, which arises when the insurer wrongfully 
cancels the policy for alleged default of the policyholder, does not 
preclude the beneficiary from suing the insurer for breach of contract. 


(For other cases, see Insurance, Cent. Dig. § 1927; Dec. Dig. § 765.) 
| 


Action by Mary E. Raymond against the Supreme Lodge, Knights of 
Pythias of the World. Demurrer to complaint. Overruled. 


Harry V. Borst, of Amsterdam, for Plaintiff. 
John J. McCall, of Albany, for Defendant. 


VAN Kirk, J. 

This is a demurrer to the complaint on the ground that it does 
not state facts sufficient to constitute a cause of action. The 
complaint alleges facts sufficient to support the following: The 
defendant is a foreign corporation, organized under the laws of 
the state of Indiana, duly authorized to insure, and engaged in 
the business of insuring, members of the Knights of Pythias. 
Andrew Raymond, the deceased, at the time the policy of insur- 
ance was issued and at all times until his death, February 7, 
1912, was a member in good standing of the said Knights of 
Pythias, and was a resident of Montgomery County; the policy 
was issued January 25, 1909, and was outstanding and valid until 
January, 1911, up to which time the insured paid all the re- 
quired fees and assessments; at the time the policy was issued 
the amount of the monthly fee or assessment, to be paid in future, 
was fixed and determined at $3.10; the policy was in the sum of 
$1,000, to be paid to the beneficiary at the death of the insured; 
this plaintiff, the wife of the insured, was named as beneficiary in 
the policy, and remained such until his death; in January, 1911, 
the monthly due or assessment was increased above the agreed 
amount to the sum of $———— (the amount is not stated in the 
complaint) ; deceased refused to pay the increased amount, and 
tendered regularly the amount as fixed and determined at the time 
the policy was issued, until informed by the defendant that 
said amount would not be accepted, and the policy was thereupon 
canceled. The complaint concludes :— 

That, “by reason of the premises and the wrongful acts of the 
defendant, there has accrued to the plaintiff a cause of action 
against the defendant to recover the said sum of $1,000. * * *” 

[1] Until the death of Raymond the beneficiary had only a con- 
tingent interest in the policy. It is stated in plaintiff’s brief, but 
not in the complaint that, under the policy, the insured has the 
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right at any time up to his death to change the beneficiary. The 
beneficiary’s interest was also contingent upon the policy being 
a valid contract obligation to the death of the insured. ‘There is 
nothing in the complaint to show that, during the lifetime of the 
deceased, the beneficiary had a vested interest. She had no more 
interest than has a legatee under a will before it takes effect, and 
she had no pecuniary investment in the policy. Sabin vs. Phinney, 
134 N. Y. 423, 428, 31 N. E. 1087, 30 Am. St. Rep. 681; Smith 
vs. National Benefit Soc., 123 N. Y. 88, 25 N. E. 197,9 L. R.A. 
616. She, therefore, probably could not maintain an action for 
breach of the contract until after the death of the deceased. It 
was then defendant failed to perform as to her, and she sustained 
the injury which was the cause of damage occasioned by the 
nonperformance of the contract by defendant. Shaw vs. Republic 
Ins. Co., 69 N. Y. 293. The cancellation was a positive, con- 
tinuing declaration by defendant that it would not make per- 
formance in the future. ‘The plaintiff and the insured were each 
excused from performance, or from tender of performance; and 
plaintiff may pursue her action when she suffers injury from the 
breach. Id. This need not be viewed as an action to recover 
upon a valid, outstanding policy of insurance, in which case 
allegations of proof of loss and nonpayment are essential. De 
Grove vs. Metropolitan I. Co., 61 N. Y. 594, 19 Am. Rep. 305; 
Gill vs. Attna Live S. I. Co., 82 Hun, 363, 31 N. Y. Supp. 485. 
‘The action here may be regarded as one for damages consequent 
upon a breach by defendant of its contract to keep Raymond 
insured during his life upon his compliance with the terms 
thereof and to pay plaintiff $1,000 upon his death. But, should 
this be viewed as an action to recover an indebtedness upon a 
valid policy, it would be a vain act for plaintiff to file proof of 
loss after a cancellation of the contract, and nonpayment may be 
fairly inferred to follow cancellation. Indeed the cancellation is 
equivalent to a declaration that they will not pay, and an allega- 
tion that they have not paid. Knickerbocker Life I. Co. vs. 
Pendleton, 112 U. S. 696, 709, 6 Sup. Ct. 74, 29 L. Ed. 432; Shaw 
vs. Republic Ins. Co. supra; Gill vs. A‘tna Live S. I. Co., supra, 
82 Hun, 365, 31 N. Y. Supp. 485. 

[2] The right of action in equity, to have the policy adjudged 
to be in life and force, which arises when an insurance company 
cancels a policy because of the default of the policyholder, is 
not the only remedy. Kelly vs. Security Mut. L. I. Co., 106 
App. Div. 352, 354, 94 N. Y. Supp. 601. I conclude, therefore, 
that a cause of action for breach of contract may be proven 
under the complaint. 

The demurrer is therefore overruled, with costs, with leave to 
the defendant to withdraw the demurrer and otherwise. plead. 
A decision directing judgment accordingly may be presented. 

Demurrer overruled, with costs, with leave to defendant to 
withdraw. 
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SUPREME COURT OF NEW YORK. 


Equity TERM. JEFFERSON CouUNTY. 


GREMS 
vs. 


TRAVER* 


1, INSURANCE—LIFE POLICIES—INSURABLE INTEREST. 

At common law is was necessary to have an insurable interest, in order 
to sustain a policy upon the life of another. 

(For other cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig. § 114.) 


2. INSURANCE—LIFE INSURANCE—RIGHTS OF WIFE. 

Under Laws 1840, c. 80, § 1, declaring that any married woman may, with 
his consent, procure a policy upon the life of her husband, and the 
proceeds of such insurance shall be free from claims of the creditors 
or representatives of the husband, a husband cannot interfere with a 
policy upon his life payable to his wife, for the purpose of the 
statute was to provide support for the wife in case of possible 
widowhood. 

(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 


3. INSURANCE—LIFE POLICIES—ASSIGNMENTS. 

Under the act of 1840 (Laws 1840, c. 80), referring to life policies in 
favor of the wife upon the life of her husband, an assignment by a 
wife of her interest in such policy is void. 

(For other cases, see Insurance, Cent. Dig. § 472; Dec. Dig. § 204.) 


4. INSURANCE—LIFE POLICIES—CONTRACT OF INSURANCE. 

It is unnecessary for a policy in favor of a wife upon the life of her 
husband to refer to the act of 1840 (Laws 1840, c. 80) to bring the 
case within the protection of the statute, for from the beneficial 
nature of the contract it will be presumed to have been made with 
reference to the act. 

(For other cases, see Insurance, Gent. Dig. § 470; Dec. Dig. § 201.) 


5. HUSBAND AND WIFE—AGENCY OF HUSBAND—INSUR- 
ANCE ON LIFE OF HUSBAND. 

Where a husband in 1893 made out in his wife’s name an application 
for a policy upon his life in her favor, he acted as his wife’s agent, 
and the rights of the wife in the policy issued on the application are 
fixed by act of 1840 (Laws 1840, c. 80), and so the policy is not 
subject to the husband’s creditors. 

(For other cases, see Husband and Wife, Cent. Dig. §§ 148-151, 153, 154, 
525; Dec. Dig. § 25.) 


6. STATUTES—CONSTRUCTION. 

A thing which is within the intention of the makers of a statute is as 
much within the statute as if it were within the letter, while a thing 
within the letter of the statute is not within the statute unless it be 
within the intention of the makers. 


(For other cases, see Statutes, Cent. Dig. § 261; Dec. Dig. $ 183.) 
* Decision rendered, Feb., 1914. 148 N. Y. Supp. 200. 
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7. STATUTES—CONSTRUCTION. 


In construing statutes, the intention of the Legislature is to be ascer- 
tained from the cause of necessity which led to the enactment. 


(For other cases, see Statutes, Cent. Dig. § 262; Dec. Dig. § 184.) 


8. INSURANCE—LIFE INSURANCE—STATUTES. 


Domestic Relations Law (Consol. Laws, c. 14), § 52, providing that a 
married woman may, with his consent, procure a policy upon the 
life of her husband, which insurance money shall be her separate 
property and free from any claim of a creditor or representative of 
the husband, applies to a policy negotiated by the husband and made 
payable to the wife, as well as to insurance which she herself places 
upon the life of, her husband. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 


9. INSURANCE—LIFE POLICY—VESTED INTEREST. 


Where a semitontine policy upon the life of the husband was payable to 
the wife, the wife had a vested interest, of which she could not be 
deprived, except in accordance with the policy provisions that, in case 
of her death before that of her husband, the proceeds should be paid 
to the latter’s representatives, and that, upon completion of the 
tontine dividend period, the husband should, without the consent of 
the beneficiary, have the option to withdraw in cash the accumulated 
surplus, etc. 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


10. INSURANCE—LIFE POLICIES—RIGHTS OF BENEFICIARY. 


Where a semitontine policy payable to insured’s wife provided that at 
the end of the tontine dividend period insured should have certain 
alternatives as to withdrawal of the surplus, etc., the wife’s interest 
is not defeated, where before the husband’s bankruptcy the parties, 
by negotiation, agreed that the husband should withdraw the surplus, 
and that the policy should be continued for the benefit of the wife. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 


11. INSURANCE—LIFE POLICIES—RIGHTS OF INSURED. 


Though a life policy, procured by a husband as a protection to his wife 
and family in case of his death and payable to the wife, authorized 
the husband to change the beneficiary without the consent of the wife, 
the wife had a vested interest in the policy which, until change of 
beneficiary, cannot be reached by the creditors of her husband, for 
such a policy is within the protection of Domestic Relations Law 
(Consol. Laws, c. 14) § 52; this case being different from the 
ordinary case of the beneficiary of a certificate issued by a fraternal 
insurer. 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


12. BANKRUPTCY—ASSETS. 

A policy upon the life of a bankrupt husband is not assets in the hands 
of his trustee, unless it had a surrender value payable to the bankrupt 
alone. 

(For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 213-217, 
223, 224; Dec. Dig. § 143.) 


13. INSURANCE—LIFE POLICY. 


A life policy which provided that after five years’ payment the 
company would, upon request of the insured, with a full and valid 
surrender of the policy and of all claims thereunder, pay a cash 
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surrender value, cannot be surrendered without the consent of the 
beneficiary, who had a vested interest therein. 


(For other cases, see Insurance, Cent. Dig. § 1471; Dec. Dig. § 588.) 


14. BANKRUPTCY—ASSETS—RIGHTS OF TRUSTEES. 

Where the only right of a bankrupt husband, upon whose life there was 
a policy for the benefit of his wife, was to change the beneficiary, he 
had no present interest which would pass to the trustee, for under 
3ankr. Act, July 1, 1898, c. 541, § 70a, 30 Stat. 565 (U. S. Comp. St. 
1901, p. 3451), the trustee is only vested with the powers the bank- 
rupt might have exercised for his own benefit. ’ 

(For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 213-217, 223, 
224; Dec. Dig. § 143.) 

15. BANKRUPTCY—ASSETS—RIGHT OF TRUSTEE. 


Where a husband long before bankruptcy procured insurance policies upon 
his life payable to his wife, and delivered them to her, there was an 
executed gift, and the wife was entitled to the policies free from the 
claims of the husband’s trustee in bankruptcy. 


(For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 213-217, 223, 
224; Dec. Dig. § 143.) 


Action by Georgia A. Grems against G. Le Roy Traver, as trustee 
in bankruptcy of Harry B. Grems, and others. Judgment for plaintiff. 


Cobb & Cosgrove, of Watertown, for Plaintiff. 

Pitcher & O’Brien, of Watertown, for UVefendant Traver. 

Purcell, Cullen & Purcell, of Watertown, for Defendant North- 
western Mut. Life Ins. Co. 


EMERSON, J. 

The plaintiff, claiming to be the owner of two policies of life 
insurance issued by the Northwestern Mutual Life Insurance 
Company upon the life of her husband, Harry B. Grems, seeks 
by this action to restrain his trustee in bankruptcy from collecting 
or enforcing the same, and also asks a decree adjudging her to be 
the owner of said policies of insurance. The policies in question 
were issued and held by the parties under the following cir- 
cumstances :— 

In the year 1893 the husband was at work in a store in Roch- 
ester, and, a child having been born to them, he signed an ap- 
plication for life insurance in the name of his wife, upon which 
application policy No. 274,703 was issued by the defendant in- 
surance company on January 21, 1893. This policy was what is 
called a semitontine policy, and by its terms, in consideration of 
the statements contained in the application and the quarterly 
payment of $7.60, said insurance company agreed to pay to 
plaintiff, as beneficiary, wife of Harry B. Grems, the insured, 
the sum of $1,000 in sixty days after due proof of the fact and 
cause of his death, provided, however, that if said beneficiary 
should not survive the insured then such payment should be 
made to the personal representatives of said insured. The tontine 
dividend period fixed by the policy was twenty years, and it 
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further provided that upon completion of the tontine dividend 
period the said assured should, without the consent of the bene- 
ficiary, have the option to withdraw in cash the accumulated 
surplus, leaving the policy participating and full-paid for its 
face, or, if insured was in good health, to apply said surplus to 
the purchase of a nonforfeitable participating paid-up addition 
to the face of the policy, or, without proof of good health, to 
apply said surplus to purchase an annuity, or to surrender the 
policy and receive therefor in cash its entire share of assets. 

Later on and in the year 1898 the parties moved to Watertown, 
and, having had another child born, after further talk upon the 
subject, the husband in his own name signed another application 
for insurance in the same company, upon which policy No. 407,- 
265 was issued. This policy provided that, in consideration of 
the payment of an annual premium of $66.34 during the period 
of twenty years, said insurance company promised to pay to the 
plaintiff beneficiary, wife of Harry B. Grems, the insured, sub- 
ject to right of the insured to change beneficiary as therein stated, 
the sum of $2,000 in sixty days after due proof of the fact and 
cause of his death, provided, however, if no beneficiary should 
survive the said insured, then such payment should be made to 
his personal representatives. Said policy further provided that 
the insured might change the beneficiary at any time by filing a 
written request therefor duty acknowledged and accompanied by 
the said policy. Said policies weie delivered by the company to 
Grems, who took them home and handed them to his wife, stating 
that they were her property, aud that she should hold and keep 
them as a matter of protection. The wife put them in her 
trunk or bureau drawer, a..d kept them there until about the 
year 1908, when, Grems having rented a safe deposit box where 
he kept his valuable papers, these policies were put in said box 
for safe-keeping, and there remained down to the time this 
controversy arose. Following the execution of said policies the 
premiums thereon were paid by both Grems and his wife; such 
payments, however, all being made from money furnished by 
Grems. ‘The tontine dividend period expired on January 21, 
1913, and with the consent of the wife, and upon a receipt signed 
by her, Grems drew the tontine accumulation of $222.79, leaving 
the policy to continue as paid-up insurance. This was done 
under an agreement between the parties that Grems should have 
the tontine surplus to use in his business, the policy to be con- 
tinued as an insurance for the benefit of the wife. 

About June 1, 1913, Grems filed a petition in bankruptcy, and 
thereafter the defendant, G. Le Roy Traver, was appointed his 
trustee in bankruptcy. The bankrupt caused to be made out and 
verified schedules in bankruptcy in which the policies in question 
were listed as securities. Later on, however, he filed with the 
trustee a claim of exemption as to said policies, which claim was 
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disallowed by the trustee. Thereafter a controversy arose over 
the possession of said policies. The trustee claimed that they 
belonged to the bankrupt, and that he was entitled to them as 
such trustee, and threatened to surrender them to the insurance 
company and receive their present value as assets of the bank- 
rupt estate. The plaintiff thereupon brought this action to re- 
strain such disposition and for a decree adjudging her to be the 
owner of the same. The important question in the case, there- 
fore, is, Who was the beneficial owner of the policies? for, if 
owned by the husband, they would go to the trustee as part of the 
assigned estate, otherwise to the wife to be held for her future 
protection. 

[1, 2] In determining this question we should in the first 
instance have in mind certain principles upon which the doctrine 
of life insurance is based and the evolutions of statutory law 
upon the subject. At common law it was necessary to have an 
insurable interest in order to sustain a policy upon the life of 
another; otherwise the policy was a mere wager contract, and 
therefore invalid. Ruse vs. Mut. Ben. Life Ins. Co., N. Y. 516. 
It was for a long time a mooted question whether at common law 
a wife had an insurable interest in the life of her husband and 
could insure the same for a gross sum; also whether all interest 
did not cease and the policy lapse with her death. Ruppert vs. 
Union Mut. Ins. Co., 30 N. Y. Super. Ct. 155, 156; Frank vs. 
Mut. Life Ins. Co., 102 N. Y. 273, 274, 6 N. E. 667, 55 Am. Rep. 
807; Barry vs. Equit. Life Ass. Soc., 59 N. Y. 592, 593; White- 
head vs. N. Y. Life Ins. Co., 102 N. Y. 151, 6 N. E. 267, 55 Am. 
Rep. 787. 

To remedy this condition and set the question at rest the 
Legislature enacted chapter 80, Laws of 1840, the first section 
of which act reads as follows :— 

“Tt shall be lawful for any married woman, by herself, and 
in her name, or in the name of any third person, with his assent, 
as her trustee, to cause to be insured, for her sole use, the life of 
her husband for any definite period, or for the term of his 
natural life; and in case of her surviving her husband, the sum 
or net amount of the insurance becoming due and payable, by the 
terms of the insurance, shall be payable to her, to and for her own 
use, free from any claims of the representatives of her husband, 
or of any of his creditors; but such exemption shall not apply 
where the amount of premium annually paid shall exceed three 
hundred dollars.” 

Section 2 of that act provided that in case of the death of the 
wife before the decease of her husband the amount of the insur- 
ance might be payable after her death to her children. 

This statute of 1840 was thereafter amended from time to 
time in unimportant particulars so far as the questions here 
involved are concerned, save that the amount of exemption was 
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increased to $500 and made dependent upon premiums paid out of 
the property of the husband. ‘Thus the statute continued until 
1896, when it was substantially re-enacted in section 52 of the 
Domestic Relations Law (Consol. Laws, c. 14). 


[3] It is plain that said statute was passed for a most benefi- 
cent object. Its purpose and intent was to provide support for 
the wife in case of possible widowhood and to put it beyond the 
power of either husband or wife to take away the same. The 
husband was not permitted to interfere with the provisions he 
had thus created, as his wife possessed a vested interest in the 
policy that he was powerless to destroy. Whitehead.vs. N. Y. 
Life Ins. Co., 102 N. Y. 144, 152, 153, 6 N. E. 267, 55 Am. Rep. 
787. And all assignments by the wife of her interest in such 
policies were declared by the courts to be invalid and void. 
Eadie vs. Slimmon, 26 N. Y. 9, 15, 17, 82 Am. Dec. 395; Barry 
vs. Equit. Life Ass. Soc., 59 N. Y. 587, 592, 593; Brummer vs. 
Cohn, 86 N. Y. 11, 40 Am. Rep. 503; Smillie vs. Quinn, 90 N. 
Y. 496, 497; Baron vs. Brummer, 100 N. Y. 372, 3 N. E. 474; 
Miller vs. Campbell, 140 N. Y. 457, 35 N. E. 651. ; 

[4] It was also held that it was not necessary to refer to the 
statute in the policy in order to bring the case within its pro- 
tection, as from the beneficial nature of the contract it would be 
presumed to have been made with reference to the act. Brummer 
vs. Cohn, 86 N. Y. 11, 14-16, 40 Am. Rep. 503; Dannhauser vs. 
Wallenstein, 52 App. Div. 315, 65 N. Y. Supp. 219; Brick vs. 
Campbell, 122 N. Y. 338, 25 N. FE. 493, 10 L. R. A. 259. The 
nonassignable character of a wife’s insurance upon the life, of 
her husband continued until the enactment of chapter 821, Laws 
of 1873, which authorized a married woman, in case she had no 
children, to dispose of the policy by deed or will, and the further 
statute of 1879 (chapter 248), which made all policies issued 
upon the lives of husbands for the use and benefit of their wives 
assignable with the written consent of their husbands. The 
substance of these statutes is now incorporated in section 52 of 
the Domestic Relations Law. 

[5] It will be observed that when the first policy was issued 
the statute of 1840 was in force, while the last policy was issued 
under the Domestic Relations Law, and the important question 
now arises whether the rights of the parties are to be determined 
by the provisions of those statutes. So far as the first policy is 
concerned, there would seem to be no reasonable doubt upon the 
subject. It was issued upon an application made out in the name 
of the wife, and therefore, in procuring such insurance, the 
husband acted as the agent of his wife, and the case is brought 
directly within the provisions of the act of 1840, Whitehead vs. 
N. Y. Life Ins. Co., 102 N. Y. 143, 6 N. E. 267, 55 Am. Rep. 
787; Bradshaw vs. Mutual Life Ins. Co., 205 N. Y. 467, 98 N. E. 
851. 
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[6-8] The second policy, however, involves other consider- 
ations. This policy was procured by the husband upon his own 
application and was made payable to his wife. ‘The question 
thus presented is whether section 52 of the Domestic Relations 
Law includes within its terms policies of insurance which were 
negotiated by the husband and made payable to the wife, as well 
as insurance which she herself placed upon the life of her 
husband. As to this it seems to me there can be but one answer. 
The statute, as we have seen, was passed for a most beneficial 
purpose, and in order to give full effect to the manifest intention 
it is just as essential to have it apply to policies negotiated by the 
husband as to those procured by the wife. It was said by Lord 
3acon many years ago that a thing which is within the intention 
of the makers of a statute is as much within the statute as if it 
were within the letter, and a thing within the letter of the statute 
is not within the statute unless it be within the intention of the 
makers. Bacon’s Abr. tit. “Statute” §§ 5, 10; People vs. Utica 
Ins. Co., 15 Johns. 381, 8 Am. Dec. 243; Holmes vs. Carley, 
31 N. Y. 289, 290. 

It is further said that the controlling consideration is the in- 
tention of the Legislature, which is to be ascertained from the 
cause or necessity which led to the enactment of the statute. A 
strict and literal interpretation is not always to be adhered to, and 
where the case is brought within the intention of the lawmakers 
it is within the statute, although by a technical interpretation it is 
not within its letter. People vs. Lacombe, 99 N. Y. 43, 49, 1 N. 
J, 599; Spencer vs. Myers, 150 N. Y. 269, 275, 44 N. E.. 942, 34 L. 
Rk. A. 175, 55 Am. St. Rep. 675. The latter case is an instruc- 
tive authority upon the judicial construction of statutes. In that 
case the Legislature has enacted that all policies issued “within 
the state of New York” upon the lives of husbands for the 
benefit of their wives should be assignable, and it was held that 
policies issued without the state were within the meaning and 
intention of the statute, and were therefore included in the same. 

Furthermore, as the section above referred to from the 
Domestic Relations Law is a substantial re-enactment of the 
act of 1840, the decisions under that statute will be found most 
useful in its construction. It has been repeatedly held by 
our courts that the act of 1840 applied to policies negotiated by 
the husband and made payable to the wife. In other words, it is 
held that when it appears that the insurance was intended by the 
husband as a protection to the wife, the case is brought within the 
equity of the statute, and the rights of the parties are to be deter- 
mined by its provisions. 

Thus in Wilson vs. Lawrence, 13 Hun, 238, 241, where a 
policy was taken out by the husband, payable to his wife, it was 
held that it was apparent that the husband designed it asa 
provision for the support of his wife during widowhood, and 
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therefore it was within the equity and controlled by the act of 
1840. ‘his case was affirmed by the Court of Appeals in 76 N. 
Y. 585. The same doctrine was held in Dannhauser vs. Wal- 
lenstein, 52 App. Div. 312, 315, 65 N. Y. Supp. 219. This case 
was reversed by the Court of Appeals, but upon another point; 
there being no dissent as to the doctrine above enunciated. 

In Smillie vs. Quinn, 90 N. Y. 492, 496, the policy was taken 
out upon the application of the husband and made payable to the 
wife, and it was conceded that the case was governed “by the act 
of 1840. In Barry vs. Equitable Life Ass. Soc., 59 N. Y. 585, 
the policy was taken out by the husband in the name of his wife 
and it was held that the rights of the wife were to be determined 
by the act of 1840. This case was followed by Brummer vs. 
Cohn, 86 N. Y. 11, 40 Am. Rep. 503, where the same doctrine was 
reaffirmed, and finally in Guardian Trust Co. vs. Strauss, 139 
App. Div. 884, 123 N. Y. Supp. 852, affirmed in 201 N. Y. 546, 
95 N. E. 1129, it was expressly held that the statute of 1840 ap- 
plied to policies negotiated by the husband and made payable to 
the wife. , 

Nor do I think that the recent decision of the Court of Ap- 
peals in the case of Bradshaw vs. Mutual Life Ins. Co., 187 
N. Y. 347, 80 N. E. 203, 10 Ann. Cas. 266, establishes any con- 
trary doctrine. In order to understand the Bradshaw decision 
we must have in mind the facts there before the court and the 
question that was up for decision. The controversy there arose 
over the power of the wife to dispose of the policy by will. The 
act of 1840 contained no provisions whatever upon that subject, 
and the same was added by amendment in 1873 (chapter 821). 
The court, therefore, was not called upon to construe the act of 
1840, but only the added amendment of 1873. ‘The facts were 
that the husband had taken out a policy of insurance payable to 
his wife, if living, and, if not living, to their children. The 
husband paid all the premiums, and they never had any children. 
The wife died before her husband, leaving a will by which she 
bequeathed away all her property. After her death, upon the ap- 
plication of the husband, the company made the policy payable 
to his estate. It was held by the Court of Appeals that, the policy 
having been taken out by the husband and he having paid all the 
premiums, and the policy on its face being payable to her if she 
survived her husband, otherwjse to her children, and there being 
no children to take in the event of her decease, the title of the 
wife was conditioned upon her surviving the husband, and there- 
fore, when she predeceased him, all her interest in the policy 
was terminated, and the right to dispose of the same by will did 
not exist; that under such circumstances the husband could not 
have intended the insurance should become part of her estate, 
instead of his own. It was further held that the provisions of 
the amendatory act of 1873, authorizing a married woman to 
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dispose of such a policy by will, only applied to insurance she had 
herself placed on the life of her husband. In other words, that 
the statute did not include cases where the husband had himself 
taken out the insurance and paid all the premiums, and where, 
as the wife had predeceascd her husband, there was no longer 
any necessity for the protection that the insurance was intended 
to furnish. There is nothing whatever in the Bradshaw Case at 
all in conflict with the authorities above cited. On the contrary, 
the court conceded that it was a valid contract of insurance as long 
as the wife lived, and that if the husband had died during her life- 
time she could have collected the amount of the policy. The 
policies were, therefore, within the protection of the act of 
1840 and section 52 of the Domestic Relations Law. Upon the 
wife surviving her husband, she would be entitled to receive the 
insurance money free from any claims of the creditors or per- 
sonal representatives of the husband. This right of the wife 
was a vested interest, of which she could not be deprived. 

[9] It seems to me entirely clear that so far as the first policy 
is concerned the wife possessed the vested interest in the same. 
That it was subject to be defeated by her death during the life 
of her husband made her interest no less of a vested nature. It 
was at most a mere conditional limitation upon her interest, and 
until that condition arose her interest continued in the policy. 
Bradshaw vs. Mut. Life Ins. Co., 187 N. Y. 354, 355, 80 N. E. 
203, 10 Ann. Cas. 266. That she possessed a vested interest of 
which she could not be deprived, save in the manner provided in 
the policy, I think is in accord with all the authorities. Ruppert 
vs. Union Mut. Ins. Co., 30 N. Y. Super. Ct. 155; Ferdon vs. 
Canfield, 39 Hun, 572; Stilwel vs. Mut. Life Ins. Co., 72 N. Y. 
386; Whitehead vs. N. Y. Life Ins. Co., 102 N. Y. 151, 6 N. E. 
267, 55 Am. Rep. 787; Garner vs. Germania Life Ins. Co., 110 N. 
Y. 267, 18 N. E. 130, 1 L. R. A. 256; U. S. Trust Co. vs. Mut. 
Ben. Life Ins. Co., 115 N. Y. 152, 157, 21 N. E. 1025; Schneider 
vs. U. S. Life Ins. Co., 123 N. Y. 109, 113, 25 N. E. 321, 20 Am. 
St. Rep. 727; Walsh vs. Mut. Life Ins. Co., 133 N. Y. 408, 31 N. 
E.. 228, 28 Am. St. Rep. 651; Holmes vs. Gilman, 138 N. Y. 382, 
34 N.E. 205, 20 L. R. A. 566, 34 Am. St. Rep. 463; Fidelity Trust 
Co. vs. Marshall, 178 N. Y. 468, 473, 71 N. E. 8; Geoffroy vs. Gil- 
bert, 5 App. Div. 98, ror, 38 N. Y. Supp. 643, affirmed on opinion 
below ; Sterritt vs. Manhattan Life Ins. Co., 38 App. Div. 602, 
52 N. Y. Supp. 1132, 58 N. Y. Supp. 1149; Washington Central 
Bank vs. Hume, 128 U. S. 195, 206, 9 Sup. Ct. 41, 32 L. Ed. 370. 

[10] Nor was the interest of the wife in any manner affected 
by the option to be exercised at the expiration of the tontine 
dividend period. The parties agreed that the tontine surplus 
should be withdrawn and the policy continued as a participating 
and full paid-up policy. This was done prior to the husband’s 
bankruptcy, so that at that time the option which the policy gave 
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the husband was no longer a factor in the case. Anderson vs. 
Goldsmidt, 103 N. Y. 618, 9 N. E. 495. 

[11-14] It is, however, urged by the counsel for the defendant 
trustee that as to the second policy the husband reserved the 
right to change the beneficiary, and hence the wife never had 
any vested interest in the same. It has been held in the case of 
co-operative associations that the beneficiary had no vested in- 
terest in the insurance where the member possessed an option to 
change the beneficiary at his pleasure without the consent of the 
beneficiary named in the policy. The right to make such change 
is provided for in the Insurance Law, and hence the insurance 
benefit is regarded as attached to the membership, and not to the 
beneficiary named. Therefore the right of the payee had no other 
foundation than the bare intent of the member revocable at any 
moment. 2 Cons. Laws, 2660 (Ins. Law, art. 6, § 211); Stein- 
hausen vs. Mut. Acc. Ass’n, 59 Hun, 336, 339, 13 N. Y. Supp. 36; 
Smith vs. Nat. Ben. Soc., 123 N. Y. 85, 88, 25 N. E. 197,9 L. R. 
A. 616. In other words, the right of indemnity does not rest upon 
contract, but is a mere feature of the membership, and cannot be 
disconnected therefrom. The certificate is not a chose in action 
like an ordinary policy of life insurance, in which a right of 
property may vest, and the only right of the member is to exer- 
cise a power of appointment over the same. Sabin vs. Grand 
Lodge, 6 N. Y. St. Rep. 152, 156, 157. Hellenberg vs. Order 
B’nai Berith, 94 N. Y. 580, 585. But even in the case of co- 
operative insurance, where the membership was taken out under 
a contract that the indemnity should be paid to a certain party, 
such beneficiary has a vested right in the same. Smith vs. 
Nat. Ben. Soc., 123 N. Y. 85, 88, 25 N. E. 197,9 L. R. A. 616. 

The case here presented is entirely unlike that of co- 
operative insurance, to which the above rule pertains. The policy 
of insurance in this case is not a membership benefit, but a con- 
tract obligation. Washington Central Bank vs. Hume, 128 U. S. 
205, 9 Sup. Ct. 41, 32 L. Ed. 370. It was procured by the 
husband as a protection to his wife and family in case of his 
possible death, and by the terms of the statute the wife is entitled 
to receive the amount of insurance upon the death of her husband 
free from all claims of creditors. Granted that by the policy the 
husband has the right to change the beneficiary without consent 
of the wife, this means nothing more than a right upon his part 
to terminate the security he had provided for his wife and family. 
If he dies in the meantime before making such change, the wife 
is entitled to the amount of the policy. Sanguinitto vs. Goldey, 
88 App. Div. 79, 84 N. Y. Supp. 989. 

How, then, can it be said that the wife possesses no vested in- 
terest in the policy, when she has a right to collect the insurance 
money in case her husband dies? She possessed either a vested 
interest in the policy, or she had merely an expectancy or in- 
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choate right; and how can it be claimed that the mere right to 
terminate a contract operates to make its obligations a mere ex- 
pectancy only? It is quite true that her rights may be terminated 
by the action of her husband; but that does not in my judgment 
create any expectancy, or make her interest in the policy a mere 
contingency. Her contract rights are vested and complete, and the 
power of the husband to terminate the same by a change of 
beneficiary is a mere conditional limitation which, when exer- 
cised, terminates her rights, but does not make her interest in the 
policy any the less of a vested nature. 40 Cyc. 1643, 1663. 

The counsel for the trustee in bankruptcy, however, stren- 
uously urge that the power of the insured to change the benefi- 
Ciary operates to deprive the wife of all of her interest in the 
policy, and they press upon my attention several decisions of the 
United States courts, made in bankruptcy cases, which they claim 
establish the above proposition. A complete analysis of these 
decisions would serve no useful purpose at this time. It is 
sufficient to say that they all proceed upon the theory that the 
policy gave the insured certain reserved rights that he could avail 
himself of without consent of the beneficiary, and therefore those 
rights were property interests in the bankrupt that passed to his 
trustee. It is only to the extent that the utilization of these rights 
operates to destroy the interest of the wife in the policy that the 
doctrine asserted has any support in the cases. Thus in the 
White Case, 174 Fed. 333, 98 C. C. A. 205, 26 L. R. A. (N. S.) 
451, the policy reserved the right in the insured to surrender it 
at any time and take paid-up insurance or other value therefor. 
The Hettling Case, 175 Fed. 65, 99 C. C. A. 87, and the Draper 
Case (D. C.), 211 Fed. 230, opinion by Judge Ray, are also to 
like effect. The further significant fact appears that in none of 
those policies did it appear that the policies were intended for the 
protection of the wife and were taken out under an agreement to 
that effect. 

It may also be said that the assertion in the White Case that 
the protection afforded the wife by section 52 of the Domestic Re- 
lations Law only extended to policies which she could dispose of 
by will or herself assign is not in accordance with the decisions in 
this state. The following cases are also to like effect: Matter of 
Herr (D. C.), 182 Fed. 716, 25 Am. Bankr. Rep. 142; Matter of 
Dolan (D. C.), 182 Fed. 949, 25 Am. Bankr. Rep. 145; Matter 
of O’Rear, 178 Fed. 632, 102 C. C. A. 78, 30 L. R. A. (N. S.) 
990, 24 Am. Bankr. Rep. 343; Matter of Diack (D. C.), 100 Fed. 
770; Matter of Boardman (D. C.), 103 Fed. 783; Matter of 
Becker (D. C.), 106 Fed. 54; Matter of Welling, 113 Fed. 189, 
51 C. C. A. 151. See, also, Jacobs vs. Strumwasser, 84 
Misc. Rep. 28, 145 N. Y. Supp. 916. The converse of the rule 
above stated is also held, and that is, unless the policy is payable 
to the insured, or it has a surrender value payable by the terms 
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of the policy to him alone, he has no interest that passes to the 
trustee. Matter of Buelow (D. C.), 98 Fed. 87; Matter of Mc- 
Donnell (D. C.), 101 Fed. 239. A policy that does not assure to 
the bankrupt some actual value as an asset does not pass to the 
trustee. Gould vs. N. Y. Life Ins. Co. (D. C.), 132 Fed. 927; 
Clark vs. Equit. Life Ass. Co. (C. C.), 143 Fed. 175. 

An examination of the policy in question will show that it does 
not contain any of the provisions.essential to bring the case 
within the rules laid down by the United States courts. It was 
taken out for the especial benent of the wife under an agreement 
that it should be held for her protection. It is not an endowment, 
but a limited payment straight life policy. There is no proof 
of the custom of the company as to allowing a cash surrender or 
paid-up value, and the only provision in the policy in relation to 
a cash surrender value is where, after five years’ payment or 
more, the company will, upon request of insured, with a full and 
valid surrender of the policy and of all claims thereunder, pay a 
cash surrender value as indicated in the table. The policy does 
not say that this shall be paid or belong to the insured, or that 
it may be done without the consent of the beneficiary. On the 
contrary, it is manifest that such consent is necessary, as before 
the payment is made the policy and all claims thereunder must 
be surrendered to the company. A surrender under such cir- 
cumstances by the assured without the consent of the beneficiary 
would be invalid and void. Whitehead vs. N. Y. Life Ins. Co., 
102 N. Y. 144, 6 N. E. 267, 55 Am. Rep. 787; Garner vs. Ger- 
mania Life Ins. Co., 110 N. Y. 267, 18 N. E. 130, 1 L. R. A. 
256; Schneider vs. U. S. Life Ins. Co., 123 N. Y. 109, 113, 25 
N. E. 321, 20 Am. St. Rep. 727. 

The most that can be claimed is that the insured had the right 
to terminate the wife’s insurance by making a change of benefi- 
ciaries. Assuming that he had the right to make himself a benefi- 
ciary, that would not give him any present interest in the policy 
which would pass to the trustee, as the policy would not mature 
during his lifetime, and hence there was nothing for the trustee 
to receive. Matter of Buelow (D. C.), 98 Fed. 87; Matter of 
McDonnell (D. C.), 101 Fed. 239; Matter of Welling, 113 Fed. 
189, 191, 51 C. C. A. 151; Matter of Pfaffinger, 164 Fed. 526, 21 
Am. Bankr. Rep. 255. It is plain that the bankrupt could not 
himself have surrendered the policy and receive its cash sur- 
render value and under section 70a of the Bankrupt Law (Act 
July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1gor, p. 
3451]), the trustee is only vested with powers the bankrupt 
might have exercised for his own benefit, not with those he 
might have exercised for other people. A trustee in bankruptcy 
has no greater rights than those possessed by the bankrupt. 
Matter of Chase. 124 Fed. 753, 755, 59 C. C. A. 620. 

[15] I also think the rights of the plaintiff in the policies in 

Vol. XLIV.—16 





238 Insurance Law Journal Vol. 44.  [Sept., 1914. 


question may be sustained upon the theory of an executed gift of 
the same. ‘The proofs show that they were procured by the 
husband for the benefit of his wife and family, and were 
delivered by him to her for that purpose. She has since had 
possession of the same, either by herself personally or through 
her husband, whose possession was that of the wife. Under 
these circumstances the wife acquired an interest in the policies 
independent of the statute, of which her husband could not de- 
prive her without her consent. Fowler vs. Butterly, 78 N. Y. 
68, 34 Am. Rep. 507; McGlynn vs. Curry, 82 App. Div. 431, 81 
N. Y. Supp. 855. 

My conclusions are that no rights in the policies in question 
passed to the trustee in bankruptcy, and that the plaintiff pos- 
sesses certain vested rights in the same which the courts will 
protect and enforce. ‘The plaintiff is therefore entitled to a decree 
adjudging her interest in said policies as above set forth, and 
restraining the trustee in bankruptcy or her husband from dis- 
posing of the same or collecting the surrender value thereof, 
together with costs, to be paid out of the bankrupt’s estate. 

Findings may be prepared in accordance with this opinion, 
and, if not agreed to, settled before me on five days’ notice. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. [’irstT DEPARTMENT. 


MAKMAN 
vs. 
INDEPENDENT ORDER FREE SONS OF JUDAH.* 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—NONPAY- 
MENT OF DUES—EXCUSES. 

A notice sent by a benefit society to a local lodge that it and its mem- 
bers would stand suspended on a certain date, unless prior to that 
time it should be recruited with younger men, and that thereafter the 
society would refuse to recognize it and its members, though un- 
authorized, and a breach of a member’s contract, did not justify him 
in failing to pay his dues up to the date specified, so as to authorize 
a recovery on his certificate, notwithstanding his nonpayment of such 
dues; an insurance policy not being a contract of the character to 
which the rule of anticipatory breach applies. 

«For other cases, see Insurance, Cent. Dig. § 1906; Dec. Dig. § 754.) 


* Decision rendered, June 18, 1914. 148 N. Y. Supp. 141. 
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2. INSURANCE—MUTUAL BENEFIT INSURANCE—BREACH BY 
SOCIETY—REMEDY OF MEMBER. 

Where a benefit society notified a local lodge that on and after a cer- 
tain date it would not recognize the lodge or its members, unless 
certain conditions which the society had no power to impose were 
complied with, a member of such lodge could either abandon his 
contract with the society and consider it as rescinded, keep it alive by 
tendering performance, or bring a suit in equity to compel the society 
to receive his assessments and to restrain it from carrying into effect 
its declared purpose. 

(For other cases, see Insurance, Cent. Dig. § 1927; Dec. Dig. § 765.) 

3. INSURANCE—MUTUAL BENEFIT INSURANCE—NONPAY- 
MENT OF PREMIUMS—SUSPENSION. 

A provision of the constitution of a benefit insurance society that if a 
member neglected to pay his dues at the time specified, he should 
stand stricken off the roll of membership, was self-executory, and 
suspended a member, without further action on the part of a local 
lodge. 


(For other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig 
§ 756.) 


Appeal from City Court of New York, Trial Term. 

Action by Bertha Makman against the [Independent Order Free Sons 
of Judah. From a judgment for plaintiff, after a trial by the court 
without a jury, defendant appeals. Reversed, and complaint dismissed 


Argued June term, 1914, before Seabury, Page and Bijur, JJ. 


Leopold Freiman, of New York City, for Appellant. 
Jonas J. Hegt, of New York City, for Respondent. 


PacE, J. 

This is an action brought by the plaintiff, as widow of one Max 
Makman, deceased, to recover the sum of $500, alleged to be 
due to her under an endowment certificate issued by the defend- 
ant. It is not disputed that on July 15, 1896, Max Makman was 
duly initiated and admitted to membership in the Forest City 
Lodge, of Cleveland, Ohio, a duly constituted subordinate lodge 
of the defendant order, and that at the time of his said admission 
into the order he was given a certificate of the order under seal, 
certifying that he was such member, and agreeing to pay to his 
widow, upon his death, the sum of $500 out of its endowment 
fund. It is also admitted that in the month of May, 1908, the 
defendant order sent to its aforesaid Forest City Lodge certain 
letters, stating that the said lodge and its members would stand 
suspended from the order on July 1, 1908, unless prior to that 
time it should be recruited with younger men, and that from and 
after that day the defendant would refuse to recognize said 
Forest City Lodge and its members, and that it would refuse to 
pay any endowment benefits after that day, but it would pay all 
death claims accruing up to July 1, 1908. The members of 
Forest City Lodge were required to pay monthly dues in advance 





240 Insurance Law Journal Vol. 44. [Sept., 1914. 


at the rate of $1.35 per month. The constitution of the defendant 
order contained the following provision :— 


“Any member failing to pay his monthly dues on the first meet- 
ing of the month, notice shall be mailed to his last known address 
to pay up his dues at the next meeting, viz., on the second meeting 
of the month. Should a brother neglect to pay on that date, he 
shall stand stricken off the roll of membership for nonpayment 
of dues.” 

It is conceded that Max Makman did not pay any dues from 
February 23, 1908, to July 1, 1908, and that before the second 
meeting in June, 1908, the secretary of Forest City Lodge sent a 
notice to Max Makman to pay his dues and arrears to July 1, 
1908, at the second or general meeting in June, and that Makman 
did not pay his dues at that time, and has not since paid them, 
and in response to requests of his secretary said “that the lodge 
will go to ruin anyhow, so that he would not pay up.” 

[1-3] The plaintiff seems to have been allowed to recover in 
the court below upon the theory that, there being no authority 
for the suspension of the Forest City Lodge by the defendant 
order for the reasons stated in its letters of May, 1908, and its 
refusal to recognize the Forest City Lodge and its members being 
a breach of the contract, that plaintiff’s decedent, Max Makman, 
was absolved of his duty to continue the tender of payment of 
dues after receipt by his lodge of the aforesaid letters of suspen- 
sion. There is no force in this contention. An insurance policy 
is not a contract of the character to which the rule of anticipatory 
breach applies. Kelly vs. Security Mut. Life Ins. Co., 186 N. Y. 
16, 78 N. FE. 584, 9 Ann. Cas. 661. Upon being informed of the 
letter stating the intention of the defendant on and after July 1, 
1908, not to recognize the subordinate lodge unless certain con- 
ditions were complied with, which the defendant had not power 
to enact, three courses were open to him: Either to abandon 
entirely his contractual relations with the defendant and consider 
the contract as rescinded, or to keep the contract alive by tending 
performance, or to bring a suit in equity to compel the defendant 
to receive his assessments and restrain it from carrying into effect 
the purpose declared by its letter. Langan vs. Supreme Council, 
Am. L,. of H., 174 N. Y. 266, 270, 66 N. E. 932. 

‘The notice of May, 1908, issued by the defendant, did not take 
effect until July 1, 1908, and there was no reason why the plain- 
tiff’s decedent should not keep his membership in good standing 
by paying his dues up to that date, if he desired to continue the 
contract, or resort to equity to enforce his rights. This he did not 
do, but he intentionally allowed his membership to lapse, and 
renounced the contract by declaring that he would not pay because 
the lodge was going to ruin anyhow. Though his name was 
never actually stricken from the defendant’s roll of membership, 
the constitution states that, where a member has not paid his dues 
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after notice on the second meeting of the month, “he shall stand 
stricken off the roll of membership for nonpayment of dues.” 
The language of this provision would appear to be self-executory, 
and to suspend the member without further action on the part of 
the lodge. Phillips vs. U. S. Grand Lodge, 39 Misc. Rep. 296, 
79 N. Y. Supp. 540. The decedent was not a member of the 
lodge in good standing on July 1, 1908, and was not such member 
at the time of his death in 1911, and his widow is therefore not 
entitled to recover in this action. 

The judgment appealed from should be reversed, with costs, 
and the complaint dismissed, with costs. All concur. 


SUPREME COURT OF ILLINOIS. 


GAUGER 
vs. 


AMERICAN PATRIOTS. (No. 9,486.)* 


INSURANCE —— MUTUAL BENEFIT SOCIETY — BY-LAWS — 
ESSENTIALS—CONSTRUCTION. 

A by-law of a mutual benefit society provided that if a member died in 
consequence of a duel or by the hands of justice, or by the vio- 
lation of any criminal law of any state, province or municipality, or 
while in the custody of any officer of the law, then the certificate 
should be void. Held, that such provision avoided the certificate of 
a member who died in a police hospital while in custody for failure 
to pay a fine imposed on him for disorderly conduct, though his 
death was not “in consequence of” such confinement. 


(For other cases, see Insurance, Cent. Dig. §§ 1955-1959; Dec. Dig. § 786.) 


Appeal from Appellate Court, First District, on Appeal from Cook 
County Court; W. F. Slater, Judge. 

Action by Frieda Gauger against the American Patriots. A judgment 
for plaintiff was reversed by the Appellate Court (184 Ill. App. 490), 
and plaintiff appeals on a certificate of importance. Affirmed. 


P. S. Webster and Nathan E. Utt, all of Chicago, for Appellant. 
Albert J. W. Appell, of Chicago, for Appellee. 


VICKERS, J. 
Appellant, Frieda Gauger, recovered a judgment in the county 
court of Cook County against the American Patriots, a fraternal 
insurance society, for $500 on a certificate issued to Frederick 
Gauger, in which appellant, as the wife of the member, was 
named as beneficiary. The society prosecuted an appeal to the 


* Decision rendered, June 16, 1914. 105 N. E. Rep. 755. 
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Appellate Court for the First District, and that court reversed 
the judgment of the county court, but refused to remand the 
cause. A certificate of importance and appeal were granted by 
the Appellate Court, and Frieda Gauger, the plaintiff below, has 
perfected an appeal and seeks a reversal of the judgment of the 
Appellate Court. The action was in assumpsit, based upon a bene- 
fit certificate. Appellee pleaded the general issue, and special 
pleas setting up the suicide of the member, fraudulent reinstate- 
ment, limitation, excessive use of intoxicating liquors, and that 
the insured died while in the custody of an officer of the law. 

The facts are not in controversy. It appeared on the trial that 
the member was found on the lake front, in the city of Chicago, 
suffering from an incised wound upon his wrist. He was taken 
into custody by the police, and a charge of disorderly conduct was 
laid against him. He was tried, and a fine of $15 and costs was 
adjudged against him, and on his failure to pay the same he was 
sent to the Bridewell, and there confined in the hospital depart- 
ment from the 15th day of April, the day of his arrival, until 
the 21st of said month, on which day he died of tetanus as a re- 
sult of the wound upon his wrist. 

Appellee’s special pleas were based upon an alleged violation of 
§ 65 of the by-laws of the order, which is as follows :— 

“If a member dies in consequence of a duel, or by the hands of 
justice, or by the practice of any pernicious habit that obviously 
tends to shorten life, or by the use of intoxicating liquors or 
drugs, or through or by the violation of any criminal law of any 
state, province or municipality, or while in the custody of any 
officer of the law, then in all such cases the certificate of member- 
ship shall be null and void.” 


The Appellate Court based its judgment of reversal on a find- 
ing that Frederick Gauger died while in the custody of an officer 
of the law, and caused a finding of that fact to be included in the 
final judgment of the court. Appellant contends that the finding 
of the Appellate Court is based upon an erroneous interpretation 
of the language of § 65 of the by-laws. The view insisted upon 
by appellant is that the words “in consequence of,” found in the 
first line of § 65, should be construed as connected with and a 
part of the clause, “while in the custody of any officer of the law,” 
and it is said that merely being in the custody of an officer of the 
law at the time the death occurred should not defeat a recovery 
unless the death was “in consequence of” the member being in 
the custody of an officer of the law. This view was taken by the 
trial court, where it was held that unless there was some con- 
nection between the death and being in the custody of the law 
the defense could not prevail. The Appellate Court construed 
the by-law as a complete exemption from liability for the death 
of a member which occurred while such member was “in the 
custody of any officer of the law.” We agree with the construc- 
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tion placed upon this clause of the by-laws by the Appellate 
Court. The finding of the Appellate Court establishes the fact 
that the deceased died while in the custody of an officer of the 
law. ‘The finding does not include the further fact that the death 
of the member was in consequence of his being in the custody of 
an officer of the law, and if appellant’s contention were sound 
the finding of the Appellate Court would not be a sufficient find- 
ing of fact to justify a reversal without remanding the cause. 
The words “in consequence of” have no connection with the 
clause upon which the Appellate Court based its finding and 
judgment. Under the terms of this by-law, which is made a part 
of the contract, if a member dies from any cause while in the 
custody of any officer of the law the certificate of membership 
becomes null and void and uncollectable. The provision that if 
the member shall die while in the custody of an officer of the law 
is one that the parties might lawfully insert in the contract. 
Certificates of this character often have provisions such as “if the 
member shall die by his own hand,” and other like conditions, 
upon the happening of which the certificate becomes void, and 
when a death has occurred under conditions which avoid the cer- 
tificate by the express language of the contract, there is nothing 
left for the courts to do except to enforce the contract as the 
parties have made it. Seitzinger vs. Modern Woodmen, 204 IIl. 
58, 68 N. E. 478; Zerulla vs. Supreme Lodge, 223 Ill. 518, 79 N. 
E. 160; Kieswetter vs. Knights of Maccabees, 227 Ill. 48, 81 
N. E. 19. 

The finding of fact by the Appellate Court is binding upon us, 
and the only question open in this court is whether, assuming the 
fact to be as found, the law has been properly applied. In this 
case we think it has, and the judgment of the Appellate Court is 
affirmed. 

Judgment affirmed. 


a 0 


BELDEN vs. UNION CENTRAL LIFE INS. CO. 
(S. F. 5,941.)* 


(Supreme Court of California.) 


1. INSURANCE — GENERAL AGENT — FORFEITURES — AU- 
THORITY TO WAIVE. 

The fact that the general agent of an insurance company has general 
authority to waive forfeitures did not prevent the insurance com- 
pany from inserting in the policy an express limitation that such 
agent should have no such authority. 

(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 


* Decision rendered, May 27, 1914. Rehearing denied, June 26, 1914. 
141 Pac. Rep. 370. 
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2. INSURANCE—GENERAL AGENT—FORFEITURES—AUTHOR- 
ITY TO WAIVE. 


Where an insurance contract provided that none of its terms could be 
modified, nor any forfeiture under it waived, save by an agreement 
in writing signed by the president, vice-president, secretary, or 
assistant secretary of the company, whose authority for that pur- 
pose should not be delegated, whether a general agent of the in- 
surer had authority by virtue of his office to waive a forfeiture was 
for the jury, and hence an instruction that such general agent had 
authority to waive forfeitures and to accept money for premiums 
overdue was erroneous. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


In Bank. Appeal from Superior Court, city and county of San 
Francisco; John Hunt, Judge. 

Action by Helen Belden against the Union Central Life Insurance 
Company. From a judgment for plaintiff. and, from an order denying 
defendant’s motion for a nonsuit, it appeals. Reversed. 


W. S. Andrews and Pringle & Pringle, all of San Francisco, for 
Appellant. 

A. M. Kidd, Frohman & Jacobs, Titus, Creed & Dall, and A. H. 
Brandt, all of San Francisco, for Respondent. 


BELDEN vs. UNION CENTRAL LIFE INS. CO. 
(S. F. 5,942.)* 


(Supreme Court of California.) 


In Bank. Appeal from Superior Court, city and county of San Fran- 
cisco; John Hunt, Judge. 

Action by Georgeana B. Belden against the Union Central Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. 
Reversed. 


W. S. Andrews and Pringle & Pringle, all of San Francisco, for 
Appellant. 

A. M. Kidd, Frohman & Jacobs, Titus, Creed & Dall, and A. H. 
Brandt, all of San Francisco, for Respondent. 


Per CurtAM. The error discussed in the opinion in Helen Belden 
vs. Union Central Life Insurance Co. (S. F. No. 5,941) 141 Pac. 370, was 
repeated in the instruction given at the trial of this case, and upon the 
authority of the case the judgment is reversed. 


* Decision rendered, May 27, 1914. Rehearing denied, June 26, 1914. 
141 Pac. Rep. 373. 
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BRIDGE er au. vs. CONNECTICUT MUT. LIFE INS. CO. 
ET AL. (S. F. 6,188.)* 


(Supreme Court of California.) 


I. INSURANCE—ASSIGNMENT OF LIFE POLICY—RIGHTS OF 
PARTIES. 


One to whom a life policy is assigned as security, having the legal title, 
can collect its full amount when due; the assignor having merely 
a claim for the surplus after satisfaction of the secured debt. 


(For other cases see Insurance, Cent. Dig. §§ 1557-1570; Dec. Dig. § 
624.) 


2. LIMITATION OF ACTIONS—PLEDGE—BAR OF DEBT. 

One to whom a life policy is assigned as security may continue to hold 
it, though action on the debt secured is barred by limitations; and 
this though the secured debt is that of another than the assignor. 

(For other cases, see Limitation of Actions, Cent. Dig. §§ 651-653; Dec. 
Dig. § 167.) 


3. LIMITATION OF ACTIONS — PLEDGE — BAR OF DEBT — 
SUBSTITUTION FOR PLEDGED PROPERTY. 


Within the rule that the assignee of a life policy, as security for a debt, 
may continue to hold it, though action on the debt secured is barred 
by limitations, the assignee having commenced action on the policy 
against the insurance company and the assignor, and the company 
having paid the money on the receipt of the other parties, and it 
having been deposited to await determination of their rights, it takes 
the place of the policy, and for the purposes of the action is to be 
deemed to be in plaintiff’s possession. 

(For other cases, see Limitation of Actions, Cent. Dig. §§ 651-653; Dec. 
Dig. § 167.) 


4. INSURANCE— ASSIGNMENT OF POLICY AS SECURITY— 
CONSIDERATION, 


Settlement and satisfaction of the account between T. and B. and of the 
right of action of B. against T. for money due is sufficient considera- 
tion not only for the execution of the note of T. to B., but for the 
contemporaneous assignment to B. by a third person of a life policy 
as security for payment of the note. 


(For other cases, see Insurance, Cent. Dig. § 477; Dec. Dig. § 210.) 


5. BILLS AND NOTES—PAYMENT—RENEWAL NOTES. 

The giving and acceptance of a renewal note is not a payment of the 
original note, unless it is so expressly agreed, though the original note 
is surrendered; and the presumption is against such agreement. 

(For other cases, see Bills and Notes, Cent. Dig. §§ 338, 339, 350-354; 
Dec. Dig. § 141.) 


6. LIMITATION OF ACTIONS—RECOVERY OF PLEDGE. 


Though M., who assigned a life policy to B. as security for payment of 
the note of T. to B., was a mere surety, so that a definite extension 
of the time of payment, without M.’s consent, released her assigned 


* Decision rendered, June 2, 1914. Rehearing denied, July 2, 1914. 
141 Pac. Rep. 375. 
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property, yet her right to recover it was barred by limitations, B. 
having continued to hold it under claim of right, with no claim on 
her part, for the statutory period, after the accrual of her cause of 
action; and this though she did not know of the extension, there 
having been no fraudulent concealment thereof. 

(lor other cases, see Limitation of Actions, Cent. Dig. §§ 337, 473, 474; 
Dec. Dig. § 95.) 


7. CONSTITUTIONAL LAW—VESTED RIGHTS—DECISIONS OF 
COURT. 

A decision, made only after property was pledged, that a pledger could, 
as soon as the debt was barred by limitations, retake pledged property 
without paying the debt, could not be a part of such contract of 
pledge, even if that would have been the effect of such a decision 
had it been made before the pledge, so that application to the case of 
such pledge of the contrary doctrine, announced by a later decision, 
does not deprive the pledgor of vested rights. 

(For other cases, see Constitutional Law, Cent. Dig. §§ 174, 175, 178-180, 
207, 225-227, 237; Dec. Dig. § 92.) 


In Bank. Appeal from Superior Court, city and county df San Fran- 
cisco; J. M. Seawell, Judge. 

Action by Carrie E. Bridge and her husband against the Connecticut 
Mutual Life Insurance Company and others. From a judgment for 
plaintiffs, and from an order denying a motion for new trial, defendant 
Alice A. Taylor appeals. Affirmed. 


Franklin P. Bull, of San Francisco, for Appellant. 
Thomas E. Haven and Haven & Athearn, all of San Francisco, for 
Respondents. 


BOYKIN vs. FRANKLIN LIFE INS. CO. (No. 5,427.)* 
(Court of Appeals of Georgia.) 


1. INSURANCE—ACTION FOR PREMIUMS—DEFENSE. 

“It being undisputed in the evidence that the insured retained in his 
possession the policy of insurance (with a receipt, acknowledging 
the payment of the first premium, attached thereto), and made no 
effort to return the contract of insurance to the insurer, merely ex- 
pressing dissatisfaction therewith and inability to pay the note given 
for the premium, a verdict for the defendant, in a suit brought by 
the insurance company upon a note given for a premium upon the 
policy, was contrary to law. The insured cannot defeat payment of 
the premium upon a policy of insurance, issued at his instance, while 
he still retains the contract, the very issuance and delivery of which 
depend upon a cross-obligation that the premiums will be paid.” 
Franklin Life Ins. Co. vs. Boykin, 10 Ga. App. 345, 73 S. E. 545. 
And this is true, notwithstanding the insured sought to countermand 


* Decision rendered, June 22, 1914. 82 S. E. Rep. 60. Syllabus by the 
Court. 
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the application for insurance before the policy was received, where 
he did finally receive it and retained it, and still retains it, even 
though he alleges that his retention of it was under protest, especially 
where the evidence further discloses that he made a partial payment 
on the note given for the first premium after the note became due, 
and that some five months after he had received the policy he made 
an effort to borrow money thereon in order to pay off and discharge 
the note. 


(For other cases, see Insurance, Cent. Dig. §§ 399-401; Dec. Dig. § 187.) 


2. INSURANCE—ACTION FOR PREMIUM—DEFENSE. 

Where one signed an application’ for insurance without reading it, 
though he was able and had ample opportunity to read it, and the 
policy delivered to him was exactly as described in the application, 
he cannot successfully defend an action brought on his note given 
for the premium thereon by setting up that the agent who procured 
his signature to the application made fraudulent representations as 
to its contents and thereby induced him to sign an application differ- 


ing from the one he intended to sign. Shedden vs. Heard, 110 Ga. 
461, 35. S. E. 707. 


(For other cases, see Insurance, Cent. Dig. §§ 399-401; Dec. Dig. § 187.) 


3. CONTRACTS—CONFIDENTIAL RELATIONS—NEGLIGENCE. 

The confidential relations between contracting parties which will authorize 
one of them to neglect the ordinary caution of a prudent man and 
to rely entirely upon the representations of the other, arise only 
“where one party is so situated as to exercise a controlling influence 
over the will, conduct, and interest of another, or where, from similar 
relation of mutual confidence, the law requires the utmost good faith, 
such as partners, principal and agent,” etc. Civil Code 1910, § 4627; 
Weaver vs. Robertson, 134 Ga. 149, 67 S. E. 662. 

(For other cases, see Contracts, Cent. Dig. §§ 420-430, 1160, 1164, 1165; 
Dec. Dig. § 94.) 


4. INSURANCE—VALIDITY OF CONTRACT—CONFIDENTIAL 
RELATIONS—NEGLIGENCE OF APPLICANT. 

The mere facts that one party to a contract had associated with the other 
party for eight or ten years, that their relations were friendly during 
that time, that one party was an organizer of the Farmers’ Union, 
of which the other was a member, and that the one therefore relied 
absolutely and implicity upon the statements of the other, would not 
justify the party so relying in abandoning proper business caution and 
negligently signing a plain and unambiguous contract differing from 
what the other party represented it to be. 


(For other cases, see Insurance, Cent. Dig. §§ 399-401; Dec. Dig. § 187.) 


5. INSURANCE — ACTION FOR PREMIUM — DIRECTION OF 
VERDICT—EVIDENCE. 

Under the ruling made on the former review of this case (10 Ga. App. 
345, 73 S. E. 545), but one verdict could have been legally returned 
on the evidence adduced at the trial under review; and hence the trial 
judge did not err in directing the same. 

(For other cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. § 
188.) 


Wade, J. Judgment affirmed. 
Roan, J., absent on account of sickness. 
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Error from City Court of La Grange; Frank Harwell, Judge. 
Action by the Franklin Life Insurance Company against W. S. 
Boykin. Judgment for plaintiff, and defendant brings error. Affirmed. 


Jones & Meadors, of La Grange, for Plaintiff. 
E. T. Moon, of La Grange, for Defendant in Error. 


EMPIRE LIFE INS. CO. vs. JONES. (No. 5,399.)* 
(Court of Appeals of Georgia.) 


1, INSURANCE — APPLICATION — EFFECT OF MISREPRESEN- 
TATIONS—CONCEALMENT. 


Representations made in an application for insurance are considered as 
covenanted to be true by the applicant; and the policy will be voided 
by any variation which changes the nature, extent, or character of 
the risk. Any material representations of facts by the assured to 
induce the acceptance of ‘the risk will void the policy, if untrue. 
‘Failure to state a material fact will not void a policy, unless such 
failure be fraudulent; “but the willful concealment of such a fact, 
which would enhance the risk, will void the policy.” Civ. Code 1910, 
§§ 2479, 2480, 2481. 


(For other cases, see Insurance, Cent. Dig. § 555; Dec. Dig. § 260.) 


2. INSURANCE — APPLICATION — “MATERIAL REPRESENTA- 
TION.” 


A material representation is one that would influence a prudent insurer 
in determining whether or not to accept the risk, or in fixing the 
amount of the premium in the event of such acceptance. 

(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 

(For other definitions, see Words:and Phrases, vol. 5, pp. 4407, 4408.) 


3. INSURANCE—APPLICATION—REPRESENTATIONS—Q U E S- 
TION FOR JURY. 


The truth and materiality of representations are generally questions of 
fact for determination by the jury; but, where all the testimony re- 
lating to a question of fact excludes every reasonable inference but 
one, the issue becomes an issue of law for determination by the court. 


(For ony cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668. 


Error from City Court of Columbus; G. Y. Tigner, Judge. 
Action by N. H. Jones against the Empire Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Reversed. 


Roland Dixon Jones applied to the Empire Life Insurance Company 
in May, 1912, for $5,000 of insurance on his life, and in his application 
directed that two policies be issued; one for $3,000, and one for $2,000. 
Except as to amounts, the policies were identical. The application was ap- 


on Decision rendered, June 22, 1914. 82 S. E. Rep. 62. Syllabus by the 
ourt. 
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proved, and the policies were issued June 8, 1912. In the application the 
insured made the following agreement :— 

“Tt is hereby agreed that all the foregoing statements and answers, and 
also those I make to the company’s medical examiner, are warranted to 
be full, complete, and true, and are offered to the company as a consider- 
ation for the contract, which shall not take effect until this application 
has been accepted by the company at the home office, in Atlanta, Georgia, 
and the first premium shall have been paid to and accepted by the com- 
pany, or an authorized agent, during the life and good health of the 
person herein proposed for a policy.” 

In the application and in the policy it is declared that the application 
and the policy “shall consitute the entire contract” between the parties; 
and the policy contains a clause providing that :— 

“All statements made by the insured shall, in the absence of fraud, 
be deemed representations, and no warranties, and no such statement shall 
avoid the policy, unless it is contained in the application, a copy of which 
is attached hereto.” 

A photographic copy of the original application, with the statements 
made by the assured in answer to questions of the medical examiner, was 
attached to each of the policies. Among: these questions and answers 
were the following :— 

“(5) Have you any reason to believe yourself now to be not in per- 
fect health?” Answer: “No.” 

“(12) Do you now or have you ever used intoxicating liquors?” 
Answer: “No.” 

“(13) If yes, state how often and how much?” Answer: “No.” 

“(14) Did you ever become intoxicated?” Answer: “No.” 

“(17) Have you ever had any of the following diseases or conditions? 
Answer ‘yes’ or ‘no’ to each question, and give particulars under notes on 
the pink slip: [Among other diseases and conditions named:] Nervous- 
ness?” Answer: “No.” “Any diseases not mentioned?” Answer: 
“No.” 

“(18) Give name and address of each physician who has attended 
you within last five years, and the diseases for which each treated you?” 
Answer: “None.” 

At the close of the questions propounded by the medical examiner 
and the answers of the applicant, the following appears :— 

“I certify that the foregoing answers are correctly recorded by the 
medical examiner. 


“| Signed] Roland Dixon Jones.” 


Battle & Hollis, of Columbus, and Little, Powell, Hooper & Gold- 
stein, of Atlanta, for Plaintiff in Error. 


Oe 


LOCKRIDGE et at. vs. STATE MUT. LIFE INS. CO. 
(No. 388.)* 
(Supreme Court of Georgia.) 


1. INSURANCE — CERTIFICATES — CONSTRUCTION — DIVI- 
DENDS. 


The State Mutual Life Insurance Company, of Rome, Ga., issued certifi- 
cates in the following form, the names of the holders and numbers of 








* Decision rendered, June 11, 1914. 82 S. E. Rep. 131. Syllabus by the 
Court. 
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certificates being stated therein: “Incorporated under the laws of the 
state of Georgia. Certificates $100 each. Certificate No. State 
Mutual Life Insurance Company, of Rome, Georgia. This certifies 
that is the owner of certificates of the State Mutual 
Life Insurance Company, of Rome, Ga., in consideration whereof the 
holder of this certificate is entitled to receive out of the expense fund 
of said company a dividend of not less than five per cent per annum, 
upon said amount, to be paid semiannually on the 15th day of July 
and January in each year hereafter. Any greater dividend than five 
per cent shall be paid only as declared by the board of directors of 
said company out of said fund. And all claims of the holders hereof 
shall be inferior to the claims of policyholders, as against the funds 
of said company. Upon winding up of said company, after the pay- 
ment of all claims due policyholders, the holder of this certificate 
shall be entitled to receive his pro rata share of the assets of said 
company. This certificate is transferable on the books of said com- 
pany, in person or by attorney, on surrender of same.” Some of the 
holders of such certificates, in behalf of themselves and others sim- 
ilarly situated, brought an equitable petition against the company, 
alleging its insolvency; that the certificates, in legal tenor and effect, 
are acknowledgments of indebtedness by the company and payable on 
demand; and that demand for payment has been made and refused. 
It was agreed that there had been no failure to pay a dividend on the 
certificates in accordance with the contract. The prayers were for in- 
junction and a receivership. JJeld: 

er a proper construction of the certificates issued by this company, 
the holders are only entitled to receive a “dividend” of 5 per cent 
per annum, on the amount of each certificate, payable semiannually 
(unless more should be declared by the directors) ; some of them not 
being entitled to begin receiving payment until 1915. 


(For other cases, see Insurance, Cent. Dig. §§ 47, 77; Dec. Dig. § 59.) 


2. INSURANCE — CERTIFICATES — CONSTRUCTION — DIVI- 
DENDS—CLAIMS OF POLICYHOLDERS—“MUTUAL AID, 
BENEFIT, OR INDUSTRIAL COMPANY.” 

Except as to the dividend from the expense fund, the holders of certifi- 
cates, under the terms of the contract, are not entitled to any payment 
of the amounts named in the certificates respectively, except upon 
winding up of the company. Upon the happening of that event, after 
payment of all claims due policyholders, the holders of the certificates 
will receive a pro rata share of the assets of the company. 

(a) This agreement does not affect the rights of general creditors of the 
company. 

(b) The amounts of the certificates are not payable on demand (except 
as to the dividends from the expense fund), but only upon winding 
up and in the manner pointed out by the contract. 

(c) All claims of the holder of each certificate are expressly made in- 
ferior to the claims of the policyholders as against the funds of the 
company. 

(d) The expression “the claims of policyholders as against the funds of 
said company” is not limited to death claims and matured annuity 
claims, but includes also all claims which policyholders may be entitled 
to make as such, according to the terms of their policies. 

(e) In ascertaining the amount which is to be provided for before holders 
of certificates are entitled to share on a winding up, the surrender 
value of policies in accordance with their terms is to be considered. 

(f) This company is not a mutual aid, benefit, or industrial company 
within the meaning of Civ. Code 1910, § 2510, but a mutual com- 
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pany, and the status of the certificates here involved was not fixed by 
that section, but by their own terms. 

(For other cases, see Insurance, Cent. Dig. §§ 47, 49, 64, 65, 77, 86-88, 98; 
Dec. Dig. §§ 52, 59, 63, 72.) 


3. CERTIFICATES ISSUED BY INSURANCE COMPANY. 

If the certificates be treated as ambiguous, the evidence as to the sur- 
rounding circumstances tends to show that the language employed was 
not intended or understood as creating an absolute debt payable on 
demand. 


4. INSURANCE—MUTUAL COMPANIES—INSOLVENCY—CE R- 
TIFICATES—DEBTS. 

The certificates outstanding under their terms are not to be treated as 
absolute debts of fixed amounts due on demand or at a future time, 
and reducible to present valuation, in determining whether the com- 
pany is insolvent, or as furnishing a reason for winding it up. 

(For other cases, see Insurance, Cent. Dig. § 85; Dec. Dig. § 62.) 


5. INSURANCE—MUTUAL COMPANIES+INSOLVENCY—CE R- 
TIFLCATES—DEBTS. 

Under the evidence, there was no error in refusing to appoint a receiver 
for the assets of the company, at the instance of the holders of cer- 
tificates. 

(a) None of the rulings of the presiding judge in regard to the admis- 
sion of evidence was such as to require a reversal of the judgment. 


; (For other cases, see Insurance, Cent. Dig. § 85; Dec. Dig. § 62.) 
lish, C. J. Judgment affirmed. All the Justices concur. 


trror from Superior Court, Floyd County; Moses Wright, Judge. 

Action by J. D. Lockridge and others against the State Mutual Life 
Insurance Company. Judgment for defendant, and plaintiffs bring error. 
Affirmed. 


_ Little, Powell, Hooper & Goldstein, and Marion Smith, all of Atlanta, 
and F. W. Copeland, of Rome, for Plaintiffs in Error. 
Maddox & Doyal, of Rome, and Alex C. King, of Atlanta, for De- 
fendant in Error. 


TORBERT vs. CHEROKEE INS. CO. (No. 373.)* 


(Supreme Court of Georgia.) 


1. INSURANCE—ACTION ON BOND—INSTRUCTIONS—REPRE- 
SENTATIONS IN APPLICATION. 

To a suit on an insurance policy the defendant filed two pleas: (a) That 
the policy was fraudulently procured by the beneficiary upon the life 
of a person other than the person described in the application; (b) 
that certain representations and statements were made in the applica- 





* Decision rendered, June 10, 1914. 82 S. E. Rep. 134. Syllabus by the 
Court. 
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tion for the policy, which also contained a covenant that the applicant 
warranted the same to be true, and agreed that the policy should be 
null and void if they should be untrue, and that the representations 
were in point of fact untrue, and of such a character as to materially, 
alter the risk. The application was not attached to the policy nor 
referred to therein. Held, the application is not to be regarded as a 
part of the contract. Civ. Code 1910, § 2471; Johnson vs. American 
National Life Insurance Co., 134 Ga. 800, 68 S. E. 731; Puryear vs. 
Farmers’ Mutual Insurance Association, 137 Ga. 579, 73 S. E. 851. 
Accordingly it was erroneous to charge, in effect, that whenever an 
applicant for life insurance makes material representations in his ap- 
plication, and covenants that they are true, and these representations 
are made the basis of a contract of insurance, such contract is void 
if the representations vary from the truth in such a manner as to 
change the nature, extent, or character of the risk. This is true al- 
though the applicant may have made the representations in good 
faith, not knowing that they were untrue. 


(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 
2. EVIDENCE—ADMISSIONS OF AGENT—ADMISSIBILITY. 


It was not erroneous to exclude from evidence a letter purportifg to have 
been written by a medical examiner of the insurance company, con- 
taining certain admissions against the company, without other evidence 
to show agency, and that the admissions were made within the scope 
of his agency. 


(For other cases, see Evidence, Cent. Dig. §§ 1006, 1007; Dec. Dig. § 258.) 


3. EVIDENCE—ADMISSI] BILITY—IMPEACHMENT. 


Certain testimony in regard to an alleged interview by the superintendent 
of the defendant company with a witness was rejected. If the 
purport of the testimony was that the superintendent was seeking to 
induce the witness to swear falsely concerning a thing material to 
the defense, the evidence was admissible, but was not so if the super- 
intendent was merely seeking to obtain truthful evidence to sustain 
the defense. The ground of the motion does not make it appear 
clearly which was the fact. 


(For other cases, see Evidence, Cent. Dig. §§ 230-246; Dec. Dig. § 110.) 


4. NO ERROR. 

Other assignments of error were not meritorious or of such character as 
require elaboration. 

Atkinson, J. Judgment reversed. All the Justices concur. 


Error from Superior Court, Muscogee County; S. P. Gilbert, Judge. 
Action by Carrie Torbert against the Cherokee Insurance Company. 
Judgment for the defendant, and plaintiff brings error. Reversed. 


McCutchen & Bowden, of Columbus, for Plaintiff in Error. 
J. L. Willis, of Columbus, and Barry Wright, of Rome, for De- 
fendant in Error. 








Life.] Hay vs. Meridian Life & Trust Co. 


to 
uw 
Ww 


HAY vs. MERIDIAN LIFE & TRUST CO. (No. 7,788.)* 
(Appellate Court of Indiana, Division No. 2.) 


1. INSURANCE—LIFE INSURANCE—DATING BACK OF POLICY. 


Where a twenty-payment life policy was dated back seven years and the 
insured executed an agreement providing for a loan on the policy to 
pay premiums for a period that the policy was carried back, less the 
expense of carrying the insurance during that period, no additional 
sum for the expense of an arrangement, whereby if the insured 
should die within thirteen years the beneficiary was to receive the full 
amount of the policy without deduction of the loan, can be added in 
computing the net reserve on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


2. EVIDENCE—PAROL EVIDENCE—LIFE POLICIES. 

Where a life policy stated that the insurance was issued on a 4 per cent 
basis, the insurer cannot in any manner diminish the rights of the 
beneficiary by asserting that it was issued on a 3% per cent basis. 


(For other cases, see Evidence, Cent. Dig. §§ 1719, 1723-1763, 1765-1845, 
2030-2047 ; Dec. Dig. § 441.) 


3. INSURANCE — LIFE POLICIES — RESERVE — INITIAL AND 
TERMINAL RESERVE. 

Where a life policy was antedated seven years under an agreement that 
the insured should pay the sum loaned on the policy which represented 
the premiums for the period the policy was dated back less the ex- 
pense of carrying such insurance for that period, the calculation of 
the necessary reserve for the period the policy was antedated must 
be computed as the seventh year terminal resekve, instead of the 
eighth year initial reserve, for insured, by the payment of the premium 
for the eighth year, discharged the sum by which the eighth 
year initial reserve would be larger than the seventh year terminal 
reserve; the initial reserve being larger than the terminal reserve by 
the sum necessary to carry the insurance through the year. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


Appeal from Circuit Court, Monroe County; Jas. B. Wilson, Judge. 
On motion for rehearing. Rehearing denied. 
For former opinion, see 101 N. E. 651. 


John Weaver, of Indianapolis, for Appellee. 





* Decision rendered, July 2, 1914. 105 N. E. Rep. 919, 
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THOMPSON er at. vs. MICHIGAN MUT. LIFE INS. CO. 
(No. 8,271.)* 


(Appellate Court of Indiana, Division No. 1.) 


1. APPEAL AND ERROR — RECORD — CERTIFICATION — BILL 
OF EXCEPTIONS. 

While the file mark of the clerk, taken alone, is sufficient to properly 
identify and make a bill of exceptions part of the record, it may be 
considered in connection with the order book entry and the judge’s 
certificate as a means of identifying the bill. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 2702-2707; Dec. 
Dig. § 613. 


2. APPEAL AND ERROR—BILL OF EXCEPTIONS—IDENTIFI- 
CATION. 

Where the judge’s order book contained an entry showing the filing of a 
bill of exceptions on January 5th, and the certificate of the judge 
showed that plaintiffs presented their bill of exceptions in December 
and that it was signed, sealed, and made a part of the record on 
January 5th, these, when taken in connection with the file mark of 
the clerk on the bill of exceptions containing the evidence, and the 
fact that the bill of exceptions containing the instructions was not 
presented until January 6th, are sufficient to identify and make part 
of the record the bill of exceptions containing the evidence. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 2702-2707; Dec. 
Dig. § 613.) ¢ 


J PRINCIPAL AND AGENT—EVIDENCE—AGENCY. 


An affidavit by an insurance agent that he was a general agent, made in 
verification of an answer by the insurer, is evidence of his authority. 


= cases, see Principal and Agent, Cent. Dig. § 40; Dec. Dig. § 


4. APPEAL AND ERROR—LAW OF CASE. 


The determination by the Appellate Court on the first appeal is the law of 
the case on a subsequent appeal, unless material evidence not heard at 
the first trial was introduced at the second. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4335-4368, 4427; 
Dec. Dig. § 1097.) 


5. INSURANCE—EVIDENCE OF AGENCY. 
Evidence that an agent of an insurance company had business relations 
with other persons, whereby they solicited insurance for the com- 


pany and received premiums, the insurance being written through 
him, is not evidence of a general agency. 


(For other cases, see Insurance, Cent. Dig. § 126; Dec. Dig. § 100.) 
6. PRINCIPAL AND AGENT—APPOINTMENT OF SUBAGENT. 


An agent who has no power to appoint a subagent cannot ratify the act 
of a subagent so as to bind his principal. 


(For other cases, see Principal and Agent, Cent. Dig. §§ 619-621; Dec. 
Dig. § 163.) 


* Decision rendered, June 23, 1914. 105 N. E. Rep. 780. 
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7. APPEAL AND ERROR—SUBSEQUENT APPEAL—QUESTIONS 
CONCLUDED—LOCAL AGENT—“LOCAL.” 

A finding on a former appeal that an agent was a “local agent” of the 
defendant insurance company is not conclusive that he was not a 
general agent; the term “local” only signifying a limitation as to ter- 
ritory and not of authority. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4370-4379; Dec. 
Dig. § 1099.) 

(For other definitions, see Words and Phrases, vol. 5, p. 4202.) 


8. PRINCIPAL AND AGENT — “GENERAL AGENT” — “SPECIAL 
AGENT.” 


The powers of a “special agent” and a “general agent” are governed by 
the same principals, acts by either within the scope of their authority 
being binding on the principal, the difference being that a “general 
agent” is one authorized to transact all of the business of his principal, 
or all of the business of a particular kind or at some particular place, 
while the authority of a “special agent” is confined to one or more 
specific acts. 


(For other cases, see Principal and Agent, Cent. Dig. § 247; Dec. Dig. 
§ 93.) 


(For other definitions, see Words and Phrases, vol. 4, pp. 3048-3051; vol. 
7, p. 6566.) 


9, INSURANCE—LIFE INSURANCE—INSURANCE AGENT— 
AUTHORITY. 

A local agent of a life insurance company may bind the company by acts 
within the ordinary authority of such agents, unless his authority was 
limited and third persons had knowledge of the limitation. 

(For other cases, see Insurance, Cent. Dig. §§ 117, 118; Dec. Dig. § 88.) 


10. INSURANCE — LIFE INSURANCE'— LIABILITY OF COM- 
PANIES. 

Life insurance companies are responsible, not only for the acts of their 
agents within the scope of their agency, but for the acts of the 
agent’s clerks, when the company knew, or ought to have known, that 
the agent necessarily employed assistants for the collection of pre- 
miums and delivery of policies. 

(For other cases, see Insurance, Cent. Dig. § 119; Dec. Dig. § 89.) 


11. TRIAL—JURY QUESTION—EVIDENCE. 

In a civil suit, questions of fact should be submitted to the jury if the 
evidence supplies reasonable grounds for inferring facts which, if 
found, would warrant a recovery. 

(For other cases, see Trial, Cent. Dig. § 337; Dec. Dig. § 142.) 


12. INSURANCE—ACTION ON LIFE POLICY—JURY QUESTION. 


In an action on a life policy, the question whether the payment of pre- 
miums to one assisting the local agent of the insurer was a payment 
to the insurer within the terms of the policy requiring payment of 
premiums before the policy should go into. effect held, under the evi- 
dence, for the jury. 


= ober cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
-) 
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13. INSURANCE—LIFE INSURANCE—POLICIES—DELIVERY. 


Where the premium for a life policy was paid to an authorized agent of 
the insurer while the insured was still in good health and the policy 
was received by the local agent for delivery before the insured’s 
condition had changed, the policy went into effect, notwithstanding a 
provision that it should not take effect unless the insured was in good 
health at time of delivery and payment of first premium. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


Appeal from Superior Court, Vanderburgh County; F. M. Hostetter, 
Judge. . 

Action by Clifton Thompson and others against the Michigan Mutual 
Life Insurance Company. From an order denying new trial after verdict 
for defendant, plaintiffs appeal. Reversed. 


Lane B. Osborn, of Evansville, Thomas Van Buskirk, of Bloomfield, 
and George K. Denton, of Evansville, for Appellants. 

John E. Iglehart, Edwin Taylor, E. H. Iglehart, and Geo. D. Heilman, 
all of Evansville, for Appellee. 


HICKS vs. NORTHWESTERN MUTT. LIFE INS. CO. oF 
MILWAUKEE. (No. 29,528.)* 


(Supreme Court of Iowa.) 


1. INSURANCE—LIFE POLICY—RIGHT OF BENEFICIARY. 

Where a policy reserved to the insured the right to change the beneficiary, 
the beneficiary acquires no vested interest until the death of the in- 
sured, whether the policy is on the assessment or the level premium 
plan; and hence the beneficiary has no rights before the death of the 
insured which she can surrender to the insurer. 


(For other cases, see Insurance, Cent. Dig. § 518; Dec. Dig. § 239.) 
2. INSURANCE—LIFE POLICIES—INSANITY OF INSURED. 


The insanity of the insured does not vest the beneficiary with an interest 
in the policy, where the policy authorized the insured to change the 
beneficiary at any time. 


(For other cases, see Insurance, Cent. Dig. § 518; Dec. Dig. § 239.) 


3. INSURANCE — LIFE POLICIES — ACTIONS — PLEADING — 
ISSUES. 


In an action on a life policy, where the insurer set up a surrender by the 
insured in which the beneficiary joined, a reply generally denying the 
affirmative defenses pleaded, alleging the insured’s insanity, and that 
the beneficiary did not assent to the surrender, put in issue the au- 
thenticity of the beneficiary’s signature on the surrender agreement. 


— = cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
) 


* Decision rendered, June 24, 1914. 147 N. W. Rep. 883. 
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4. INSURANCE—LIFE POLICIES—ACTIONS—EVIDENCE—SUF- 
FICIENCY. 

In an action on a life policy, where the insurer set up the surrender of the 
policy, the question whether the plaintiff, who, though suing as the 
insured’s administrator, was the beneficiary, signed the surrender 
agreement held, under the evidence, for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. § 
668. ) 


5. EVIDENCE—ADMISSIONS—PLEADING. 

In an action on a life policy, where the insurer set up a surrender by the 
insured, joined in by the beneficiary, the filing by the beneficiary of a 
reply, later withdrawn, alleging that her signature to the surrender 
agreement was procured by fraud and duress, was not a_ conclusive 
admission that she signed the surrender agreement. 


(For other cases, see Evidence, Cent. Dig. §§ 713-725; Dec. Dig. § 208.) 


6. INSURANCE—LIFE POLICIES—SURRENDER. 

Where the beneficiary had no interest in a life policy until the insured’s 
death, her surrender of the policy will not prevent her, as admiyis- 
tratrix of insured’s estate, from collecting the amount due on the 
policy, where the insured did not assent to the surrender. 

(For other cases, see Insurance, Cent. Dig. § 518; Dec. Dig. § 239.) 


7. INSURANCE—SURRENDER OF LIFE POLICY—AGREEMENTS 
BY INSANE PERSONS. 

A surrender by an insane person of a policy upon his own life is in- 
operative. 

(lor other cases, see Insurance, Cent. Dig. § 520; Dec. Dig. § 241.) 


8. INSURANCE—SURRENDER OF POLICY—ESTOPPEL IN PAIS 
—CHANGE OF POSITION. 

The wife of an insured, who was beneficiary under a policy which 
authorized the insured to change beneficiaries, without intending to 
practice any deceit on the insurer, was induced by the insured, who 
was at that time insane, to join in the surrender of the policy. The 
insurer paid only a small part of the face of the policy, and in a suit 
on the policy after insured’s death judgment was prayed against the 
insurer only for the balance after giving credit for that payment. and 
accrued premiums, with interest. Held that, as there was no active 
fraud on the part of the beneficiary, there was no estoppel which 
would prevent her, as the administratrix of the insured’s estate, from 
asserting the validity of the policy, for the insurer’s position was not 
changed. \ 


(For other cases, see Insurance, Cent. Dig. § 520; Dec. Dig. § 241.) 


9. EXECUTORS AND ADMINISTRATORS—ACTIONS—PLEAD- 
ING—VERIFICATION—NECESSITY. 

While Code, § 3640, provides that signatures to a written instrument re- 
ferred to in a pleading shall be deemed genuine, unless the genuine- 
ness is denied under oath, an administratrix need not, under the 
direct provisions of § 3586, deny under oath the validity of the 
signature to an agreement surrendering a policy upon the life of her 
intestate upon which she seeks recovery. 

(For other cases, see Executors and Administrators, Cent. Dig, §§ 1798- 

1811, 1823-1830, 1842-1845, 1848; Dec. Dig. § 443.) 
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10. ACTION—NATURE AND FORM—LEGAL,OR EQUITABLE. 


In an action upon a life policy, where the insurer set up a surrender of 
the policy, and plaintiff set up the insured’s insanity at the time of the 
surrender, and denied the genuineness of the beneficiary’s signature 
to the surrender agreement, the cause is not one for equity, though the 
insurer sought to defeat recovery on grounds of estoppel. 


a oe cases, see Action, Cent. Dig. §§ 124-139, 143, 145; Dec. Dig. 


11, APPEAL AND ERROR—ESTOPPEL TO ALLEGE ERROR—IN- 
STRUCTIONS. 

Error cannot be assigned on the giving of an instruction which is, in 
substance, the same as one requested by appellant. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3591-3610; Dec. 
Dig. § 882.) 


Appeal from District Court, Clarke County; Thomas L. Maxwell, 
Judge. 

Action at law upon two policies of insurance issued by the defendant 
on the life of Sherman E. Hicks, now deceased. There was a verdict and 
judgment for plaintiff, and defendant appeals. Affirmed. 


Stipp & Perry, of Des Moines, and Temple & Temple, of Osceola, for 
Appellant. 
O. M. Slaymaker, of Osceola, for Appellee. 


WOOD vs. SOVEREIGN CAMP OF WOODMEN OF THE 
WORLD. (No. 28,992.)* 


(Supreme Court of Iowa.) 


1. TRIAL—QUESTIONS FOR JURY—CONFLICTING EVIDENCE. 
Where the evidence is conflicting, questions of fact are for the jury. 
(For other cases, see Trial, Cent. Dig. §§ 342, 343; Dec. Dig. § 143.) 


2, EVIDENCE—PRESUMPTIONS—LOVE OF LIFE. 

The presumption of love of life is so strong that it has the force of 
affirmative evidence and will prevail, unless so negatived by the sur- 
rounding facts and circumstances as to leave no other reasonable 
hypothesis than that of suicide. 


(For other cases, see Evidence, Cent. Dig. § 79; Dec. Dig. § 59.) 
3. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
BURDEN OF PROOF. 


In an action upon a certificate issued by a fraternal insurance association 
which excepted liability from death by suicide, the insurer has the 
burden of proving that the insured died by suicide. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 
* Decision rendered, June 20, 1914. 147 N. W. Rep. 888. 
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4. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
JURY QUESTION. 

In an action upon a certificate issued by a fraternal insurance association 
which excepted liability for death by suicide, the question whether 
insured took his own life held, under the evidence, for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
INSTRUCTIONS. 


Where a certificate issued by a fraternal insurance association provided 
that it should be void in case of the death of a member by his own 
hand or act, whether sane or insane, and the insurer claimed that a 
member had committed suicide, but there was no question as to his 
sanity, an instruction that, in order to avoid the certificate, the mem- 
ber must have intentionally taken his life is not erroneous in dis- 
vegarding the provision that self-destruction while insane should 
avoid the certificate. 


(For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.) 


6. INSURANCE—MUTUAL BENEFIT INSURANCE—CONSTRUC- 
TION OF POLICY. 

A provision in a certificate issued by a fraternal insurance. association 
that it should be void in case the member should die by his own hand 
or act, whether sane or insane, only excepts liability from suicidal 
death as distinguished from involuntary or accidental death, 
though the physical cause of the latter be the insured’s act. 


(For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.) 


7. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
INSTRUCTIONS. 

In an action upon a certificate issued by a fraternal insurer which pro- 
vided that it should be void in case the insured took his own life, 
instructions that the only question was whether the insured took his 
own life, and that plaintiff, the beneficiary, was bound by all the terms 
of the contract between insured and the insurer, sufficiently charged 
that plaintiff was bound by the condition in the certificate. 


(For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.) 


8 TRIAL—INSTRUCTIONS—REFUSAL. 
The refusal of requests covered by the instructions given is not error. 
(For other cases, see Trial, Cent. Dig. §§ 651-659; Dec. Dig. § 260.) 


Appeal from Superior Court of Cedar Rapids; C. B. Robbins, Judge. 
Action at law on a certificate of membership in the defendant com- 


pany. Trial to a jury. Verdict and judgment for plaintiff. Defendant 
appeals. Affirmed. 


Grimm & Trewin, of Cedar Rapids, for Appellant. 
Barnes & Chamberlain, of Cedar Rapids, for Appellee. 
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COMMONWEALTH, sy BOSWORTH, Auprror, vs. WASH- 
INGTON LIFE INS. CO.* 


(Court of Appeals of Kentucky.) 


1. TAXATION — LIFE INSURANCE COMPANIES — TAXES ON 
PREMIUMS COLLECTED—WITHDRAWAL FROM STATE. 

A foreign life insurance company, having been admitted to do business in 
the state, and having effected contracts of insurance within the state, 
cannot, by its subsequent withdrawal from the state, escape liability 
for the tax on renewal premiums collected by it after withdrawal on 
contracts of insurance effected by it when doing business in the state. 


(For other cases, see Taxation, Cent. Dig. § 291; Dec. Dig. § 168.) 


2. TAXATION — LIFE INSURANCE COMPANIES — TAXES ON 
PREMIUMS COLLECTED—WITHDRAWAL FROM STATE. 
Under Ky. St. 1909, § 4226, imposing a tax on premiums collected by life 

insurance companies, originally enacted as a part of the revenue law 
of 1902, and virtually in the same form as a part of the revenue law 
of 1892, carried into Ky. St. 1899, as § 4227, a foreign life insurance 
company, admitted to to business in the state, and procuring contracts 
of insurance before and after June 15, 1906, the date of the taking 
effect of § 4226, is liable for a tax on premiums thereafter collected 
on policies procured prior to June 15, 1906, as well as after that date. 
(For other cases, see Taxation, Cent. Dig. § 207; Dec. Dig. § 113.) 


3. TAXATION—INSURANCE COMPANIES—TAXES ON PREMI- 
UMS—STATUTES—VALIDITY. 

Ky. St. 1909, §§ 4226-4230a, imposing a tax on premiums collected by life 
insurance companies, though they withdraw from the state, are valid. 


(for other cases, see Taxation, Cent. Dig. § 207; Dec. Dig. § 113.) 


Appeal from Circuit Court, Franklin County. 

Action by the Commonwealth of Kentucky, by H. M. Bosworth, 
Auditor of Public Accounts, against the Washington Life Insurance Com- 
pany. From a judgment of dismissal, plaintiff appeals. Reversed. 


James Garnett, Attorney-General, C. R. McDowell, of Danville, and 
John A. Judy, of Mt. Sterling, for Appellant. 

J. C. Beckham, of Frankfort, and Frank Ewing, of Pittsburgh, Pa., 
for Appellee. 


-_— 


* Decision rendered, June 19, 1914. 167 S. W. Rep. 872. 
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COMMONWEALTH, sy BOSWORTH, Auprror oF Pusiic 
Accounts, vs. ILLINOIS LIFE INS. CO.* 
(Court of Appeals of Kentucky.) 


1. TAXATION—IFOREIGN INSURANCE COMPANIES—LIABILITY 
AFTER WITHDRAWAL. 

A foreign life insurance company, having been admitted to do business 
in the state and effecting insurance contracts in the state, is liable 
for the tax on premiums collected on such insurance after its with- 
drawal from the state. 


(For other cases, see Taxation, Cent. Dig. § 291; Dec. Dig. § 168.) 


2. TAXATION—FQGREIGN INSURANCE COMPANIES—LIABILITY 
AFTER WITHDRAWAL. 

A foreign life insurance company, admitted to do business in the state 
and reinsuring the risks of a domestic life insurance company, while 
authorized to effect insurance in the state, is liable for the tax on 
premiums collected on such reinsurance after its withdrawal from the 
state. 

(l‘or other cases, see Taxation, Cent. Dig. § 291; Dec. Dig. § 168.) 


3. TAXATION—FOREIGN INSURANCE COMPANIES—LIABILITY 
AFTER WITHDRAWAL—PLEADINGS. 


Where, in an action against a foreign life insurance company, admitted 
to do and actually doing business in the state, to recover a tax on 
premiums on policies transferred to it by another foreign insurance 
company, an answer which did not disclose when defendant company, 
which had withdrawn from the state, assumed the contracts, nor 
whether the other foreign insurance company was authorized to do 
business in the state, nor whether it effected the contracts within the 
state, nor whether, having been authorized to do business in the state, 
and having effected the contracts within the state, it subsequently 
withdrew therefrom, was not sufficient to enable the court to determine 
the liability of defendant company, and was demurrable. 


(For other cases, see Taxation, Cent. Dig. §§ 1205-1213; Dec. Dig. § 592.) 


4. TAXATION—LIFE INSURANCE COMPANIES—STATUTORY 
PROVISIONS—VALIDITY. 

Ky. St. §§ 4226, 4230a, imposing a tax on premiums collected by life in- 
surance companies, and authorizing the collection of the tax after an 
insurance company has voluntarily ceased to do insurance business in 
the state, is constitutional. 


(For other cases, see Taxation, Cent. Dig. § 207; Dec. Dig. § 113.) 


Appeal from Circuit Court, Franklin County. 

Action by the Commonwealth of Kentucky, by H. M. Bosworth, 
Auditor of Public Accounts, against the Illinois Life Insurance Company, 
From a judgment of dismissal, plaintiff appeals. Reversed. 


James Garnett, Attorney-General, C. R. McDowell, of Danville, and 
John A. Judy, of Mt. Sterling, for Appellant. 

J. C. W. Beckham, of Frankfort, and Henry W. Price, of Chicago, 
Ill., for Appellee. 


* Decision rendered, June 19, 1914. 167 S. W. Rep. 909. 
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CHANDLER Ev at. vs. JOHN HANCOCK MUT. LIFE INS. 
CO. (No. 10,936.)* 


(Kansas City Court of Appeals. Missouri.) 


1, INSURANCE—LIFE INSURANCE—STATUTORY PROVISIONS 
—WAIVER BY INSURED. 

Where a statute makes provision for the benefit of insured in a life policy, 
the parties to the insurance contract may not contract away the statu- 
tory right. 

(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


2. INSURANCE—LIFE INSURANCE—STATUTORY PROVISIONS 
—WAIVER BY INSURER. . 

The proviso in Rev. St. 1909, § 6948, authorizing extended insurance pro- 
vided notice of claim and proof of death shall be submitted to insurer 
within ninety days after death of insured, is for the benefit of insurer 
and may be waived by it. 

(For other cases, see Insurance, Cent. Dig. §§ 1367-1373, 1382-1390; Dec. 
Dig. § 555.) 


3. INSURANCE—LIFE INSURANCE—WAIVER—ACTS CONSTI- 
TUTING. 

Where the act relied on to constitute a waiver by insurer of the right to 
receive notice and proof of death of insured within ninety days, so 
as to warrant recovery on the policy on the theory of extended in- 
surance, occurs after the ninety days, the act must possess some 
elements of estoppel and must be such as induced insured’s bene- 
ficiaries to change their position, such as by going into additional ex- 
pense. 

(For other cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. 
§ 558.) 


4. INSURANCE—LIFE INSURANCE—WAIVER—ACTS CONSTI- 
TUTING. 

Where insurer admitted liability for a paid-up policy, but denied liability 
for extended insurance, demanded by the beneficiary, had failed to 
furnish proof of loss within the statutory ninety days, the act of in- 
surer in thereafter furnishing blank forms for proofs of death, and 
receiving proofs of death, while insisting on its limited liability for 
paid-up insurance, was not a waiver of the statutory provision that 
proofs of death must be furnished within ninety days to authorize a 
recovery for extended insurance. 


Foye cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. § 
8. 


5. INSURANCE—LIFE INSURANCE—WAIVER—ACTS CONSTI- 
TUTING. 

Mere receipt of proofs of death after the lapse of time for furnishing 
them, and failure to object on that ground, is not waiver by insurer 
of the failure to furnish proofs within the time required. 

(For other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 


"* Decision rendered, June 1, 1914, 167 S. W. Rep. 1162. ne 
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6. INSURANCE—LIFE INSURANCE—WAIVER—ACTS CONSTI- 
TUTING. 


Furnishing blanks by insurer after the expiration of the time allowed for 
making proof of death is no waiver of a forfeiture caused by failure 
to furnish proof of death within the required time. 


(For other cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. 
§ 558.) 


7. JUDGMENT — ADMISSION OF LIABILITY — PETITION — 
ANSWER. 


Where a petition in an action on a life policy was sufficient to support a 
judgment for whatever amount was due thereon, and insurer con- 
ceded its liability for paid-up insurance, while the beneficiary de- 
manded a judgment for extended insurance to which he was not 
entitled, the court should render judgment for the amount due for 
paid-up insurance. 


(For other cases, see Judgment, Cent. Dig. § 138; Dec. Dig. § 85.) 


Appeal from Circuit Court, Boone County; David H. Harris, Judge. 

Action by Levi H. Chandler and others, by next friend, against the 
John Hancock Mutual Life Insurance Company. From a judgment for 
plaintiff, defendant appeals. Reversed and remanded, with directions. 


Leahy, Saunders & Barth and Frank H. Sullivan, all of St. Louis, 
and Harris & Finley, of Columbia, for Appellant. 
McBaine & Clark & H. A. Collier, all of Columbia, for Respondents. 


HALSEY vs. AMERICAN CENTRAL LIFE INS. CO. 
(No. 16,686.)* 


(Supreme Court of Missouri, Division No. 1.) 


1. INSURANCE—LIFE INSURANCE—TERM OF INSURANCE— 
APPLICATION—POLICY. 


An application for a life policy, dated May 24, 1906, recited that the 
applicant proposed to insure his life, and provided that the annual 
premium should be payable in advance on May 24th, that there should 
be no contract of insurance until a policy was issued and delivered, 
and premium paid, and that the application and policy applied for 
should constitute the entire contract. The policy, dated May 3lst and 
delivered June 5th, when the premium was paid, recited that it insured 
the life of the applicant for one year from May 24th, and thereafter, 
in consideration of annual payment of the premium on or before 
May 24th of each year, until fifteen annual premiums had been paid, 
Held, that the applicant was insured for one full year from June Sth, 
so that a tender of. a second premium on May 3lst of the following 
year was within the time fixed by the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 396-398 ; Dec. Dig. § 186.) 


* Decision rendered, June 2, 1914, 167 S. W. Rep. 951. 
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2. INSURANCE — PAYMENT OF PREMIUM — AUTHORITY OF 
AGENT TO RECEIVE PREMIUM, 

Where a life policy was issued through an agent and put into effect by 
payment of the first premium to him, a tender to him of the second 
premium was made to one having authority to receive it, and insurer 
could not, to defeat a recovery on the policy, deny his authority. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 

1057; Dec. Dig. § 388.) 









Appeal from St. Louis Circuit Court; William M. Kinsey, Judge. 
Action by O. L. Halsey, administrator of Augustus C. Halsey, de- 
ceased, against the American Central Life Insurance Company. From a 
judgment for plaintiff, defendant appeals. Affirmed. 
































Judson, Green & Henry, of St. Louis, for Appellant. 
Harry Baer and I’. H. Bacon, both of St. Louis, for Respondent. 


SUPREME LODGE OF THE HERALDS OF LIBERTY vs. 
HERROD. (No. 2,910.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE—CONTRACT LIMITATION—“COMMENCEMENT 
OF ACTION.” 

Under the law in force in Indian Territory prior to statehood (Mansf. 
Dig. 1884), the filing of a suit in the proper court, and causing a 
summons to be issued thereon, directed to the United States marshal, 
with the intention of having it served on defendant if found, was 
“the commencement of an action.” 

(For other cases, see Insurance, Cent. Dig. § 1993; Dec. Dig. § 812.) 


(For other definitions, see Words and Phrases, vol. 2, pp. 1281-1286.) 


2. INSURANCE—ACTION FOR BENEFITS—FOREIGN CORPO- 
RATION—JURISDICTION—SERVICE OF PROCESS. 

A life insurance company, a foreign corporation, issued a policy July 20, 
1906, in Indian Territory, and a cause of action arose on it and suit 
was brought in the United States Court of Indian Territory. At 
the time it issued the policy, it was doing business and had ap- 
pointed an agent in Oklahoma Territory, and continued its business 
therein until the two territories were merged into the state of Okla- 
homa. After statehood it appointed, as provided by law, the Insur- 
ance Commissioner of the state of Oklahoma as its agent for the 
service of process. Upon the organization of the state the suit was 
transferred by operation of law, to the state district court. An alias 
summons was issued and served on the Insurance Commissioner as 
provided by law. Held, that the summons and service brought the 

defendant into court and gave the court jurisdiction, notwithstanding 








* Decision rendered, May 12, 1914. 141 Pac. Rep. 269. Syllabus by the 
Court. 
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the fact that the policy was executed in Indian Territory and suit 
brought thereon prior to statehood. 


(lor other cases, see Insurance, Cent. Dig. § 1995; Dec. Dig. § 814.) 


3. INSURANCE—ACTION FOR BENEFITS—SERVICE OF ALIAS 
SUMMONS—EFFECT. 

Where a defendant corporation has been properly brought into court by 
the service of a summons on its admitted agent for service of 
process, the fact that afterwards, out of an abundance of caution, an 
alias summons is issued and served upon a person not its agent 
does not destroy the force and efficiency of the previous valid and 
sufficient summons and service. 


(For other cases, see Insurance, Cent. Dig. § 1995; Dec. Dig. § 814.) 





Commissioners’ Opinion, Division No, 2. Error from District Court, 
Garvin County; W. B. M. Mitchell, Judge. 

Action by Lizzie T. Herrod against the Supreme Lodge of Heralds of 
Liberty, a corporation. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


W. F. Wilson and John Tomerlin, both of Oklahoma City, for Plain- 
tiff in Error. 
Carr & Field, of Pauls Valley, for Defendant in Error. 


——— -—— $o@— —_-———_- 


SUPREME LODGE K. P. vs. MIMS. (No. 6,997.)* 
(Court of Civil Appeals of Texas. Dallas.) 


1. COURTS — PRECEDENTS — FEDERAL QUESTIONS — WHAT 
ARE. 

That a mutual benefit society was chartered by a special act of Congress 
which authorized it to amend its constitution at pleasure, provided 
the amendment did not conflict with the laws of the United States 
or any state, did not make the question whether an unreasonable 
raise in rates constituted a breach of the society’s existing contracts 
one of exclusive Federal jurisprudence, so as to render the decisions 
of the Federal courts binding preeedents. 


(For other cases, see Courts, Cent. Dig. §§ 329-333; Dec. Dig. § 97.) 


2. INSURANCE—MUTUAL BENEFIT SOCIETIES—REORGANI- 
ZATION. 


Defendant, on its incorporation by a special act of Congress, absorbed the 
membership and entire insurance business of a prior corporation 
which had issued certificates to plaintiff and of an unincorporated 
society which succeeded it, and continually from the date of its in- 
corporation in 1894 to January, 1911, received and accepted dues and 
assessments from plaintiff; defendant’s charter providing that all 
claims, accounts, debts, things in action, or other matters of business 








* Decision rendered, March 14, 1914. On motion for rehearing, May 
30, 1914. 167 S. W. Rep. 835. 
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of whatever nature, existing for or against the pre-existing order, 
should survive and succeed to and against defendant, etc. Held, that 
defendant thereby became liable on such pre-existing contracts and 
was answerable for a breach thereof. 


(For other cases, see Insurance, Cent. Dig. § 1840; Dec. Dig. § 705.) 


3. INSURANCE—MUTUAL BENEFIT SOCIETIES—CONTRACT— 
BREACH—RAISE IN RATES. 


Plaintiff accepted certain mutual benefit certificates in a corporation the 
constitution of which provided that the Supreme Lodge had power 
to alter and amend its constitution and by-laws at will. Plaintiff’s 
contract did not stipulate that the society or defendant, its ultimate 
successor, might increase the rate of assessment at will, but merely 
recited that it was issved on condition that plaintiff should pay all 
monthly assessments as required, and fully comply with the laws 
governing that rank then in force or that might thereafter be enacted. 
Plaintiff changed the class of his membership in May, 1885, when he 
was required to pay $3.60 per month. In 1888 this was raised to $4.50, 
in 1904 to $4.65, and later to $7.35. Assessments at these rates he con- 
tinued to pay under protest until January, 1911, when he was notified 
that his rate thereafter would be $34.80 per month. This he refused 
to pay and sued for breach of contract. Held, that the laws and 
amendments passed after plaintiff's contract of insurance was entered 
into should be regarded as prospective only in their operation, and the 
reservation of the general power to amend applicable only to the 
member’s duties and obligations as such, and did not authorize a 
radical change in the terms of his insurance contract, and that such 
an increase in assessments was a breach of contract. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


4. INSURANCE — MUTUAL BENEFIT SOCIETIES — ILLEGAL 
ASSESSMENTS—PAYMENT—ESTOPPEL. 


That the holder of a mutual benefit certificate pays illegal assessments 
levied against him in violation of his contract rather than take the 
chance of having his certificate forfeited does not estop him or his 
beneficiary to thereafter question the legality of subsequent similar 
assessments. 


(For other cases, see Insurance, Dec. Dig. § 741.) 


5. APPEAL AND ERROR — ASSIGNMENTS OF ERROR — RE- 
QUISITES—STATEMENT. 


Where a statement under an assignment of error did not show that the 
alleged errors complained of were made grounds for a motion for 
new trial, and contained no paft of the evidence relating to or bearing 
on the propositions advanced thereunder, the assignment could not 
be considered. 

(For = cases, sec Appeal and Error, Cent. Dig. § 3000; Dec. Dig. 
§ 742. 


6. APPEAL AND ERROR—REVIEW—RULINGS ON EVIDENCE— 
‘PREJUDICE. 


Where, in an action for breach of a mutual benefit certificate issued by 
defendant’s predecessor, defendant’s supreme secretary testified that 
plaintiff in May, 1885, became a fourth-class member of the old 
corporation to the extent of $3,000 benefit, and fully defined his. rights 
as such, and that the contract ‘was assumed ‘by defendant pursuant to 
the requisite notice in October, 1910, defendant was not prejudiced 
by the alleged erroneous admission in evidence of plaintiff’s old cer- 
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tificate over the objection that its execution and assumption by de- 
fendant were not properly proved. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 1068, 1069, 4153-4157, 
4166; Dec. Dig. § 1050.) 


On Motion for Rehearing. 


7. INSURANCE—MUTUAL BENEFIT SOCIETIES—CHANGE OF 
CERTIFICATE—BREACH OF CONTRACT—DAMAGES. 


Where plaintiff, holding certificates in a mutual benefit society, applied to 
change them for a single certificate in another class, and for this 
purpose signed an application by which he surrendered all his right, 
title, and interest in and to the certificates to be changed, and there- 
after, and after he had become uninsurable, defendant, the successor 
of the original society, breached the contract by an improper raise in 
rates, plaintiff was only entitled to recover assessments paid and in- 
terest thereon from the date of the change in his certificates. 


(For other cases, see Insurance, Cent. Dig. § 1888; Dec. Dig. § 743.) 


Appeal from District Court, Dallas County; E. B. Meese, Judge. 

Action by S. Mims against the Supreme Lodge Knights of Pythias 
for breach of a contract of insurance. Judgment for plaintiff, and de- 
fendant appeals. Modified on rehearing and affirmed. 


Crane & Crane, of Dallas, and H. P. Brown, of Cleburne, for Ap- 
pellant. 


Cockrell, Gray & McBride, of Dallas, for Appellee. 


MODERN WOODMEN OF AMERICA vs. HEADLE Er Au.* 


(Supreme Court of Vermont. Rutland.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE OF 
BENEFICIARY. 


A by-law which was expressly made a part of a benefit certificate pro- 
vided that no change of beneficiary should be effective until the old 
certificate had been delivered to the local camp clerk and forwarded 
to the head camp clerk and a new certificate issued during the lifetime 
of the member, that until such time the old certificate should remain 
in force, and that any attempt by a member to change the beneficiary 
otherwise than by a strict compliance with the provisions of the by- 

‘law should be absolutely null. A member desiring to change the 
beneficiary surrendered the old certificate to the local camp clerk, but 
died before it reached the head camp clerk and a new certificate issued, 
Held, that the new certificate, not having been delivered in the life- 
time of the member, did not become effective so as to change the 
beneficiary, but the original certificate continued in force. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 
* Decision rendered, May 9, 1914. 90 Atl. Rep. 893. 
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2. INSURANCE—-MUTUAL BENEFIT INSURANCE—CHANGE OF 
bENEFICIARY—BY-LAWS, 

By-laws of a benefit society, expressly made a part of a benefit certificate, 
relating to the change of beneficiary, must be given full effect, unless 
contrary to law or unless the circumstances justify the aid of a court 
of equity. 

(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


3. INSURANCE—MUTUAL 
BENEFICIARY. 

The rights of a beneficiary in an ordinary life policy do not differ essen- 
tially from the rights of a beneficiary under a benefit certificate. 

(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


4. INSURANCE—CHANGE OF BENEFICIARY. 


In the case of an ordinary insurance policy, where the contract so pro- 
vides, the beneficiary may be changed at the instance of the insured, 
and, in such cases, no vested right exists in the beneficiary, in the 
absence of circumstances tending to establish an equitable interest in 
the proceeds of the policy. 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 




























BENEFIT INSURANCE—RIGHT OF 





5. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE OF 
BENEFICIARY. 

Under a benefit certificate reserving the right to the member to change 
the beneficiary, the member had no pecuniary interest in the fund, but 
only a power of appointment, and such power was not absolute, but 
subject to the limitations prescribing the manner in which it could 
be exercised. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


6. INSURANCE—MUTUAL BENEFIT INSURANCE—STATUS OF 
BENEFICIARY. 

A member of a fraternal beneficiary association, by taking out a benefit 
certificate, created a voluntary trust in favor of the selected beneficiary 
which could not be revoked except under the power reserved for that 
purpose in the contract. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


7. INSURANCE—MUTUAL BENEFIT INSURANCE—STATUS OF 
BENEFICIARY. 

Under a benefit certificate reserving to the member the power to change 
the beneficiary, the one designated in the certificate does not, during 
the life of the member, have a vested right or interest in the certificate 
or the fund payable thereunder, but a mere expectancy, which the 
member may defeat by exercising the power of substitution. 


(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.) 


8. INSURANCE — MUTUAL BENEFIT INSURANCE — MODE OF 
CHANGING BENEFICIARY. 

When a benefit certificate gives to the insured member merely a naked 
power to substitute a new beneficiary, such power must be exercised 
according to the terms of the contract; such terms being a matter of 
substance, and unless substantially complied with no change of bene- 
ficiary will take place. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 
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9, INSURANCE—MUTUAL BENEFIT INSURANCE—RIGHTS OF 
BENEFICIARY. 

While the interest of a beneficiary, under a benefit certificate reserving to 
the member the right to change beneficiary, is contingent or a mere 
expectancy, yet such expectancy, being in the nature of an inchoate 
interest, gives him the right to insist that a change of beneficiary be 
made, if attempted, in substantial conformity to the stipulations of 
the contract. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


10. INSURANCE— MUTUAL BENEFIT INSURANCE— WAIVER 
AS TO MODE OF CHANGE OF BENEFICIARY. 

While requirements in a benefit certificate relating to the change of 
beneficiary, being for the protection of the society, may be waived by 
it, yet it could not be held to have waived a requirement that the new 
certificate must be issued in the lifetime of the member to render 
effective a change of beneficiary, by issuing a new certificate after the 
death of the member, when at the time such certificate was issued 
such society was ignorant of the fact that the member was dead. 

(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


11, INSURANCE— MUTUAL BENEFIT INSURANCE — CHANGE 
OF BENEFICIARY—WAIVER. 

A benefit society could not, by bringing a bill of interpleader and paying 
the fund into court, be regarded as having waived requirements of 
the by-laws relating to the change of beneficiary, since the rights of 
the parties became fixed at the moment of the death of the insured 
member and the society was powerless to do anything to affect vested 
rights. 

(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


12. INSURANCE—MUTUAL BENEFIT INSURANCE—MODE OF 
CHANGE OF BENEFICIARY. 

When the laws of a benefit society prescribe a mode of changing the bene- 
ficiary, the mode prescribed must be followed. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


13. INTERPLEADER—BURDEN OF PROOF—MUTUAL BENEFIT 
INSURANCE—ACTIONS FOR BENEFITS. 

Where a beneficiary under a new benefit certificate and the one under the 
original certificate were required to interplead, the party that suc- 
ceeds must make a case that would have entitled him to prevail 
against the society, since the rights of the parties depended, as be- 
tween themselves, on the contract between the insured and the society 
at the instant of his death. 


(For other cases, see Interpleader, Cent. Dig. § 57; Dec. Dig. § 29.) 


14. EQUITY—MAXIM—REGARDING AS DONE WHAT OUGHT 
TO BE DONE—MUTUAL BENEFIT INSURANCE—CHANGE 
OF BENEFICIARY. 

Where a benefit certificate provided that no change of beneficiary should 
become effective unless a new certificate was delivered during the 
lifetime of the member, and a member surrendered his old certificate 
but died before a new one was issued, equity would not grant relief 
under the rule that equity regards that as done that which ought to 
have been done. 

(For other cases, see Equity, Cent. Dig. § 179; Dec. Dig. § 57.) 

Vol. XLIV.—18 
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Appeal in Chancery, Rutland County; Fred M. Butler, Chancellor. 

Bill by the Modern Woodmen of America to compel Lottie Headle 
and Guy Milo Headle and others to interplead as to a fund in controversy. 
From a decree for Lottie Headle, Guy Milo Headle and others appeal. 
Affirmed and remanded. 


Argued before Powers, C. J., and Munson, Watson, Haselton, and 
Taylor, JJ. 


T. W. Moloney, of Rutland, for Claimant Lottie E. Headle. 
Walter S. Fenton, of Rutland, for other Claimants. 
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FIRE, TORNADO, ETC. 


COURT OF APPEALS OF NEW YORK. 


UNTERBERG 
vs. 


ELDER.* 


1. PRINCIPAL AND AGENT—JOINT AGENTS. 

An authority conferred by a principal upon two or more agents is pre- 
sumed to be joint. 

(For other cases, see Principal and Agent, Cent. Dig. §§ 245, 246, 250- 
253, 592; Dec. Dig. § 92.) 

2. PRINCIPAL AND AGENT—JOINT AGENTS. 

The rule that an authority conferred by a principal upon two or more 
agents is presumed to be joint is not inflexible, but yields to indica- 
tions of a contrary intent, and such indications may be looked for in 
the surrounding circumstances, in the course of dealing, or in the 
terms of the power. 

(For other cases, see Principal and Agent, Cent. Dig. §§ 245, 246, 250- 
253, 592; Dec. Dig. § 92.) 


3. INSURANCE — INSURANCE AGENTS— POWER OF ATTOR- 
NEY—CONSTRUCTION. 

A power of attorney whereby underwriters appointed three persons their 
attorneys in fact, in the subdivision defining the powers of the 
agents, provided that “each” of the parties of the first part hereby 
authorize “the parties” of the second part to do all acts necessary 
to the business. Held, in view of the language of the power, the 
grant of power was joint and not several, notwithstanding a recital . 
at the beginning that the agreement was entered into “by and be- 
tween each of the parties of the first part and by and between each 
of the parties of the second part.” 

(lor other cases, see Insurance, Cent. Dig. §§ 180-182, 1849, 1850; Dec. 
Dig. § 129.) 


4. PRINCIPAL AND AGENT—JOINT AGENTS—PARTNERSHIP. 


If a partnership were appointed agent, it would be implied that the au- 
thority was joint and several. 


(lor other cases, see Principal and Agent, Cent. Dig. §§ 245, 246, 250- 
253, 592; Dec. Dig. § 92.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Israel Unterberg against Robert H. Elder. From a judg- 
ment of the Appellate Division (149 App. Div. 647, 134 N. Y. Supp. 
242) reversing a judgment of the Appellate Term (72 Misc. Rep. 363, 
130 N. Y. Supp. 166) reversing a judgment for plaintiff, defendant ap- 
peals. Reversed. 

See, also, 150 App. Div. 905, 135 N. Y. Supp. 1147. 


* Decision rendered, June 9, 1914. 105 N. E. Rep. 834. 
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Otho S. Bowling, of New York City, for Appellant. 
Wendell P. Barker, of New York City, for Respondent. 


Carpozo, J. 

The plaintiff sues upon a Lloyds policy of fire insurance. He 
says that the defendant is liable as an underwriter. The policy 
was signed in behalf of the underwriters by Jefferson D. Bremer 
and Charles E. Ring, as attorneys in fact. The power of attorney 
under which they assumed to act ran to Jefferson D. Bremer, 
Charles E. Ring, and John A. Fiske. The question is whether 
the power has been well executed when but two of the three 
agents have concurred in issuing the policy. 

The plaintiff, to prove his case, put in evidence the power of 
attorney by which the three agents were appointed. He put in 
evidence also a judgment roll by which it appeared that he had 
recovered judgment against two of the three agents. No other 
evidence was offered by either party. It is on this meagre record 
that the case comes before us. 

[1, 2] An authority conferred by a principal upon two or more 
agents is presumed to be joint. Hawley vs. Keeler, 53 N. Y. 114, 
121; Martine vs. International Life Ins. Socy., 53 N. Y. 339, 
342, 13 Am. Rep. 529; Kind vs. Barry, 66 Misc. Rep. 188, 121 
N. Y. Supp. 324; Green vs. Miller, 6 Johns. 39, 5 Am. Dec. 184. 
This rule, it is true, is not an inflexible one. It yields to indica- 
tions of a contrary intent. Such indications may be looked for 
in the surrounding circumstances, or in the course of dealing, or 
in the terms of the power. In this case we have no evidence 
either of the surrounding circumstances or of the course of deal- 
ing. We are thus confined to the terms of the power; and, thus 
confined, we are unable to say that the case has been brought out- 
side of the rule and within the exceptions to it. 

[3] The operative part of the agreement, as distinguished from 
its recitals, contains nothing to suggest the grant of a several 
agency. A majority of the justices at the Appellate Division 
found, however, in the words with which the agreement opens, 
sufficient evidence that such an agency was contemplated. The 
words relied upon are these :— 

“Agreement made and entered into this 7th day of July, 1902, 
by and between the underwriters or subscribers at the New York 
and New England Underwriters at Lloyds of New York City, 
parties of the first part, and Charles E. Ring, John A. Fiske and 
J. D. Bremer, subscribers, underwriters and attorneys at New 
York and New England Underwriters at Lloyds of New York 
City, parties of the second part, and by and between each of the 
parties of the first part, and by and between each of the parties of 
the second part.” 

We do not think that this recital affects the character of the 
agency. ‘The words “by and between each of the parties of the 
first part, and by and between each of the parties of the second 
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part,’ have a less precise and certain meaning than the words 
“jointly and severally.” But even if the latter words had been 
added after the descriptive words that have been quoted, the 
grant of agency would remain the same. The covenants in that 
view would be several; each party would be severally bound to 
comply with them; each party would be severally liable for any 
default; but the grant of power to three agents nominatim would 
remain a grant to them collectively. The agents have no power 
except as this instrument confers it, and the instrument con- 
.fers it on the parties of the second part. 

A closer examination of the language of the agreement will 
confirm this conclusion. An industrious effort is exhibited, not- 
withstanding the opening recital, to distinguish between the rights 
and duties intended to be several and those intended to be joint. 
The underwriters are invariably spoken of distributively; the 
attorneys collectively. Throughout the twenty subdivisions this 
distinction is maintained. Nowhere is this more clearly disclosed 
than in the very subdivision defining the powers of the agents. 

“Each of the parties of the first part hereby authorize and 
empower the parties of the second part”—not each of the latter 
parties, be it observed, but the three men named in the opening 
words of the instrument—“to do and perform for them and in 
their stead * * * any and every act or acts in relation to the 
writing, signing, renewing and indorsing any policy or contract 
of insurance accepted by them [not each of them] as attorney 
* * * and to do and perform all acts and things necessary for 
the * * * business, which either of the parties of the first part 
could for himself * * * or themselves perform, giving to the 
said parties of the second part full power and authority therefor ; 
this shall include the receiving of notices of losses, proofs of loss, 
adjusting losses and each and every act which they may deem 
necessary, prudent or advisable for the promotion of the business.” 

Nowhere, either in this clause or in any other, is the power to 
do anything conferred on the attorneys except under the collective 
designation of “the parties of the second part.” The operative 
terms of the contract are too clear to be overcome by the recitals. 
Williams vs. Barkley, 165 N. Y. 48, 57, 58 N. E. 765. If the 
plaintiff’s construction be correct, it was not even necessary that 
a majority of the agents should concur; the subscribers would 
have been bound by the act of any one of them. We find no evi- 
dence of such a purpose. 

[4] In holding that the policy was not issued by the agents in 
compliance with the power, we are unable, on this record, to go 
beyond the agreement to obtain light as to its meaning. If the 
three men named in the power of attorney constituted a partner- 
ship to the knowledge of the underwriters, a different conclusion 
might be required. When partners are appointed agents, the 
usual rule is modified “to the extent that either member of a firm 
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could do any act within the scope of the agency, the same as he 
could perform any other partnership act. By appointing a part- 
nership firm it would be implied that the authority was joint and 
several.” Martine vs. International Life Ins. Society, 53 N. Y. 
339, 342, 13 Am. Rep. 529. It is alleged in the complaint that 
these attorneys were copartners under the name of Bremer, 
Fiske & Ring, but this is denied in the answer, and there is no 
evidence to prove it. Upon dissolution of the firm by the re- 
tirement of one partner, the agency would cease (Martine vs. 
International Life Ins. Society, supra) ; but an intent to continue 
the agency in the remaining partners might be inferred from their 
exercise of authority with the acquiescense of the principals. 
Even if there was no partnership at any time, a long course of 
dealing might justify the conclusion that the principals consented 
that the business should be run as if a several agency had been 
created. Hawley vs. Keeler, 53 N. Y. 114, 122. In the face of 
an unchallenged and notorious assumption of authority, it would 
not, in the language of the court in the case last cited, be readily 
“assumed * * * that the principals were ignorant of the con- 
duct of their agents.” Restricted as we are, on this record, to 
the power of attorney without explanatory proof, we hold that 
the agents did not keep within their powers. If, as the briefs 
suggest, there is evidence available that would lead to a different 
conclusion, the plaintiff on a new trial will have the opportunity to 
produce it. 

The judgment of the Appellate Division should be reversed, 
and the determination of the Appellate Term affirmed, with costs 
in this court and in the Appellate Division to abide the event. 

Williard Bartlett, C. J., and Werner, Hiscock, Collin, and 
Cuddeback, JJ., concur. Miller, J., not sitting. 

Judgment reversed, etc. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 





PEOPLE 
Us. 


MARKHEIM. (No. 5,914.)* 





1. — LAW—APPEAL—INSTRUCTIONS—CURE OF ER- 
ROR. 


In a prosecution for presenting a false and fraudulent claim in violation 
of Penal Law (Consol. Laws, c. 40) § 1202, for the payment of in- 
surance, error, if any, in taking from the jury the question whether 





* Decision rendered, June 12, 1914. 148 N. Y, Suse. 155. 
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defendant had presented the claim was cured under Code Cr. Proc. 
§ 542, requiring that nonprejudicial errors be disregarded, where the 
court later submitted the whole question in the language of defend- 
ant’s counsel, and instructed the jury to acquit unless they found that 
defendant presented the claim, or caused it to be presented, and told 
them that they were the sole judges of the facts. 

(For other cases, see Criminal Law, Cent. Dig. §§ 1992-1995, 3158; Dec. 
Dig. § 823.) 

2. CRIMINAL LAW—REVIEW OF INSTRUCTIONS. 

The Appellate Court, in reviewing a particular phrase in the charge in a 
criminal case, must consider the charge as a whole, and, if no error 
then appears, must hold the phrase not erroneous, though read by 
itself, it might have misled the jury. 

(For other cases, see Criminal Law, Cent. Dig. §§ 1990, 1991, 1994, 1995, 
3158; Dec. Dig. § 822.) 


Appeal from Criminal Term, New York County. 
Louis Markheim was convicted of presenting a false claim to an 


insurance company, and appeals. Affirmed. 
See, also, 83 Misc. Rep. 632, 146 N. Y. Supp. 628. 


Argued before Ingraham, P. J., and McLaughlin, Laughlin, Clarke, 
and Scott, JJ. 


Henry W. Unger, of New York City, for Appellant. 

Charles S. Whitman, Dist. Atty., of New York City (Robert S. 
Johnstone, Asst. Dist. Atty., of New York City, of counsel, Royal H. 
Weller and Stanley L. Richter, both of New York City, on the brief), for 


the People. 
Scort, J. 

The defendant was indicted, tried, and convicted in the Crim- 
inal Term of the Supreme Court in the county of New York of 
having knowingly presented, or caused to be presented, a false or 
fraudulent claim for the payment of a loss upon a contract of 
insurance. Penal Law, § 1202 (Consol. Laws, c. 40). ‘The evi- 
dence tended to show that defendant was president of a corpo- 
ration known as Markheim & Co., which carried a considerable 
stock of goods, insured in forty-three different insurance com- 
panies to an aggregate amount of $131,000; that a fire occurred, 
doing considerable damage; that immediately after the fire, in- 
deed on the evening of the same day, defendant, as president of 
the corporation, made a written contract with a firm of public 
fire adjusters, retaining them on a percentage basis to advise and 
assist in the adjustment of the loss with the insurance companies ; 
that said adjusters immediately notified, in writing, the companies 
interested of the fact of the fire and the loss; that thereupon a 
committee of two adjusters was appointed by the president of the 
Fire Insurance Exchange to represent, as adjusters, the com- 
panies affected by the loss; that defendant, in order to establish 
a basis for such adjustment, caused to be made up and sub- 
mitted to the committee of adjusters representing the insurance 
companies a statement purporting to show in detail the amount 
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and value of the goods on hand at the time of the fire; that such 
statement was false, and known to the defendant to be false, 
and was prepared and presented with the purpose and intent of 
defrauding the insurance companies into paying a greater sum 
than the loss actually suffered. It should be said at the outset 
that the evidence leaves no possible doubt in our minds of the 
defendant’s guilt; that, unless the alleged error hereafter to be 
considered must be deemed to have been prejudicial, he had an 
eminently fair trial, and that upon the vital questions of fact in 
the case, to wit, the falsity of the statement presented to the 
adjusters, and defendant’s guilty knowledge of that falsity, the 
case was fairly submitted to the jury with all due regard to the 
defendant’s legal rights. It is also proper to say that, saving the 
alleged error above referred to, we find no prejudicial error in the 
case which would justify a reversal of the judgment. 

[1] The sole question which we deem it necessary to consider 
arises upon an exception to the charge. ‘The trial justice first 
read to the jury the section of the Penal Law (cited above) under 
which the defendant had been indicted, and was careful to point 
out to the jury that upon the evidence the defendant could be 
convicted only of presenting a false or fraudulent claim, and 
not of offering proofs in support of such a claim. He then pro- 
ceeded to analyze the crime as follows :— 


“Upon reading this section carefully you will observe that there 
are four elements. We might call them four major questions, 
involved in this case. First, as to the existence of a claim; second, 
as to the presentation by the defendant of a claim; third, as to 
whether the claim presented by the defendant was a false and 
fraudulent claim; and fourth, whether the defendant knew it 
to be a false and fraudulent claim. Although you have listened 
for several days to testimony which, regarded as a mass, might 
seem most bewildering and confusing, and seemed to entail upon 
you the most difficult task, yet as all this evidence resolves itself in 
my mind, it becomes extremely simple as compared with the aspect 
that it might present without analysis. Instead of submitting to 
you all of these major questions contained in the case, I, as the 
judge of the law, assume the responsibility of determining two 
of those questions: First, as to whether a claim was in existence; 
and second, as to whether a claim was presented. ‘Those ques- 
tions will be practically taken away from you. And you will be 
charged on them as questions of law. There will remain for you 
to determine as disputed questions of fact those two other major 
questions which I conceive are involved in the case; that is: First, 
was the claim which was presented by the defendant a false and 
fraudulent claim? second, did this defendant know it to be such? 
Therefore, in listening to the instructions of the court, you may, 
to a certain extent, relieve your minds from any feeling of re- 
sponsibility that you may have entertained with regard to those 
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two major questions which I say to you are presented to you as 
questions of law. 

“I charge you that at the time of the fire, and just as soon as 
damage resulted therefrom, there sprang into existence a valid 
and subsisting claim by reason of a contract of insurance. The 
defendant sought to enforce this claim by complying with the 
conditions and terms of the policy. Among other things, the de- 
fendant served a notice of the fire, the damage, to each of the 
insurance companies which had policies in full force and effect on 
the property; caused an inventory of the stock on the grade 
floor to be made and served on Branson; sent a notice to the com- 
mittee enumerating each and every policy and the amount claimed 
thereon; and offered his books of accounts, vouchers, and the 
like to show the amount of stock in the premises on the day of 
the fire. A computation of and from the books, as appears, 
discloses stock on hand to the amount of $145,663.85. A state- 
ment of the books showing the amount of stock at that figure 
was served on George R. Branson of the committee on April 17, 
1913. It is immaterial whether either member of the committee 
requested that statement, for, under the terms and conditions of 
the policy, the defendant was required to produce his books at all 
reasonable times when requested. 

“I, therefore, charge you as a matter of law that the presenting 
of this merchandise statement by Lyons, the agent of the defend- 
ant Markheim, claiming $145,663.85 worth of goods on hand on 
the day of the fire, together with the antecedent acts which I have 
enumerated, was the presentation of a claim for the payment of a 
loss on a contract of insurance.” 


The error insisted upon is that the justice took away from the 
jury the question of fact as to whether or not the defendant had 
presented a claim, and undertook to pass upon that question as 
matter of law. 

[2] It is undoubtedly true that if this particular phrase in 
the charge be read without reference to the context, and without 
reading the charge as a whole, and, thus read, be considered as 
presenting an abstract, academic question, it would seem that the 
court had assumed to decide one of the material questions of 
fact, and had thus invaded the province of the jury. We are not 
permitted, however, so to consider the challenged phrase. It is 
our duty to consider the charge as a whole, and, if when so read, 
no error appears, none was committed, even if a detached por- 
tion when read by itself might have misled the jury, or might 
appear to have infringed upon defendant’s legal right. People 
vs. Johnson, 185 N. Y. 219, 77 N. E. 1164. Above all, even if 
we should be of the opinion that technical error was committed, 
we are still to determine whether it was prejudicial to the de- 
fendant, for it is our duty to— 

“give judgment without regard to technical errors or defects or 
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to exceptions which do not affect the substantial rights of the 
parties.” Code Criminal Procedure, § 542. 

And, first, it is to be observed that the question whether or not 
the defendant presented a claim within the meaning of the 
statute, defining the crime of which he was accused, was not 
wholly and exclusively a question of fact. It was rather what 
is commonly spoken of as a mixed question of law and fact, or, to 
speak more precisely, given acts of the defendant being proven or 
admitted, the question whether those acts constituted, within the 
meaning of the statute, a presentation of a claim, became a matter 
of law to be determined by the court. So if the court, instead of 
charging as it did, had instructed the jury that, if they found as 
matter of fact that defendant had employed an adjuster to 
assist in prosecuting his claim for insurance, and that adjuster, 
acting within the scope of his employment, had notified the 
several companies of the loss, and that defendant had a claim 
therefor, and afterwards defendant had made up a statement of 
his merchandise on hand as the basis for estimating his loss, and 
caused such statement to be delivered to the companies’ adjusters, 
those acts would amount to the presentation of a claim within 
the terms of the statute, and the charge would have been un- 
exceptionable. All those facts were proven, not only without 
contradiction, but by documents which could not lie, and which 
were in no sense ambiguous. ‘The case thus presented is far 
different from People vs. Walker, 198 N. Y. 329, 335, 91 N. E. 
806, 808. That was a case of receiving stolen goods, and the 
question whether or not the goods had been stolen and had been 
in the defendant’s possession were not only vital questions in the 
case, but depended wholly upon the evidence given by certain oral 
testimony. ‘The court, however, took those questions away from 
the jury, charging them that there was no question but that the 
goods had been stolen and had been in defendant’s possession. 
It was under those circumstances that the Court of Appeals 
said :— 

“The evidence introduced to prove these facts involved the 
credibility of witnesses. The plea of not guilty and the presump- 
tion of innocence make the credibility of every witness for the 
people in a criminal action a question of fact for the jury. * * * 
The court cannot withdraw from them any controlling fact which 
depends upon the credibility of witnesses, even of the highest 
character and standing.” 

All that was said in that case as to the necessity of submitting 
every question of fact to the jury had reference to facts sought 
to be established by the evidence of witnesses, while, in the present 
case, the facts upon which depended the question of presentation 
were almost entirely documentary. 

In the same case from which the above quotation is made 
the court said :— 
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“Moreover, as is frequently the case, if a fact essential to the 
crime, although not expressly admitted, is undisputed and is 
treated during the trial by all concerned as established, it would 
not be reversible error for the court to so charge, unless, and the 
exception is vital, the defendant should ask to have it submitted 
to the jury, and in that event, even in such a case, it would be 
the duty of the court to submit it accordingly.” 

This last quotation exactly fits the record in the case at bar. 
The facts establishing the presentation of a claim were not only 
undisputed, but were treated throughout the trial as established, 
the only claim of the defendant being on the trial, as it is on this 
appeal, that those facts did not, as matter of law, establish a 
presentation of a claim under the statute. As will be seen later 
the court did, when so requested, submit the whole question to 
the jury in the very language of defendant’s counsel. 

In Sindram vs. People, 88 N. Y. 197, a murder case, the court 
had charged the jury that :— 

“There is no doubt about the assassination, that the deceased 
person was killed; there is no doubt either that she was killed by 
the prisoner.” 

It was held that this error was entirely cured because later 
the court expressly left all questions of fact to the jury. 

In People vs. Meyer, 162 N. Y. 357, 65 N. E. 758, also a 
murder case, a part of the evidence against the prisoner con- 
sisted of a confession made by him to certain police officers. ‘The 
defendant strenuously objected to its admission, on the ground 
that it was not shown to have been voluntary. The trial court 
refused to submit the question to the jury, itself determining that 
as matter of fact it was voluntary. ‘The Court of Appeals re- 
marked that :— 

“It is manifestly the better rule to resolve in favor of a de- 

fendant all doubts as to the character of confessions attributed 
to him by the submission to the jury of all disputed questions 
relating to the competency of such statements,” 
—but because the evidence so clearly showed that the confession 
was in fact voluntary, the court refused to interfere with the 
judgment merely because the trial judge had assumed to decide 
the question of fact. 

Whatever technical error may be found in that portion of the 
charge already quoted was, in our opinion, fully and completely 
remedied later on. After the court had concluded its charge a 
large number of requests were presented by the defendant’s 
counsel, many of which were adopted by the court and charged 
in the very language requested. Among them were the fol- 
lowing :— 

“That unless the jury finds that a claim was presented, or 
caused to be presented, the defendant must be acquitted. 

“That unless the jury finds that the claim, if any, presented or 
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caused to be presented was presented or caused to be presented 
by the defendant, the defendant must be acquitted. 

“That even though the defendant knew the claim to be false 
and fraudulent, if at the time it was presented he had no knowl- 
edge that it was to be presented, he must be acquitted. 

“That there can be no conviction unless whatever was done by 
the defendant was done as the presentation of a claim. 

“That there can be no conviction unless the jury find beyond a 
reasonable doubt that the defendant did knowingly present a 
claim, or did knowingly cause a claim to be presented.” 

And, finally, the last words addressed to the jury by the court 
were that they were the sole judges of the facts in the case without 
limitation or discretion. 

If there was error in the early part of the charge, it surely was 
completely cured by what was afterwards charged as above 
quoted. It seems to be quite impossible that the jury could in 
any way have been misled to the defendant’s prejudice. 

A careful reading of the record makes it quite plain that the 
difference between the view of the court and that of counsel for 
defendant was not that there was any question as to what was 
done by defendant, but as to whether or not it was a question of 
law or one of fact whether the acts done constituted the presenta- 
tion of a claim under the statute. This is clearly shown by the 
request to charge submitted after the court had repeatedly charged, 
as hereinbefore indicated. 

“We respectfully except to your honor’s charge as a matter of 
law that a claim was presented by the defendant, and to your 
honor’s refusal to submit the question to the jury as a question of 
fact. And in connection with that now we respectfully ask you to 
submit to this jury, as a question of fact to be determined by the 
jury, whether or not a claim was presented to the insurance com- 
pany or companies for the payment of an insurance loss. 

“The Court: You have your exception.” 

Upon this point, as we consider, the view entertained by the 
court was clearly the correct one. If the request last quoted is to 
be considered merely as one that the broad question whether a 
claim has been presented be submitted to the jury, the court had 
already charged that in half a dozen forms, in language chosen 
by defendant, and was not called upon to charge it again. 

To reverse this eminently just conviction for the alleged error 
in the charge, which, if it was an error, was amply and 
abundantly corrected, would be to grasp at the shadow and lose 
sight of the substance. Ina criminal prosecution the people have 
rights as well as the defendant, and one of those rights is that a 
person convicted of crime shall not be set free for purely technical 
and academic errors which it can be clearly seen have not oper- 
ated to prejudice the defendant. Such, in our opinion, was the 
error here complained of. 

The judgment appealed from is affirmed. All concur. 
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SUPREME COURT OF NEW YORK. 


TRIAL TERM, JEFFERSON COUNTY. 


YOUSEY 
Us. 


QUEEN INS. CO.* 


1. INSURANCE—FIRE POLICY—CONSTRUCTIVE DELIVERY. 

Where defendant’s general agent, with authority to issue policies, issued 
the policy in question July 1, 1909, countersigned same, and informed 
plaintiff’s agent by telephone that he had placed the insurance as di- 
rected, and would send on the policy, but, not having done so until 
after he was informed of a loss, attempted to cancel the policy as 
not delivered, and returned it to defendant, who thereupon stamped 
on the policy, “Canceled June 5, 1909,” after the fire, whether there 
was a constructive delivery, within the rule that a constructive de- 
livery is sufficient to give vitality to a policy, was for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


2. INSURANCE—FIRE POLICY—PROOF OF LOSS—WAIVER. 

Where defendant’s general agent, with authority to issue fire policies, 
issued a policy covering plaintiff's property in accordance with a re- 
quest from plaintiff’s agent, countersigned the same, but did not de- 
liver it, though having notified plaintiff’s agent of the issuance of 
the policy, and, on being informed before actual delivery that the 
property was destroyed, attempted to cancel the policy, and declined 
to inform plaintiff of the name of the company in which the insur- 
ance had been placed, such action on his part was binding on the 
company, and constituted a waiver of plaintiff's duty to file with such 
company proofs of loss within the time specified. 

(For other cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. 
§ 558.) 


\ 


Action by Peter Yousey against the Queen Insurance Company. On 
defendant’s motion for a new trial on the minutes. Denied. 


White, Cheney, Shinaman & O’Neill, of Syracuse, for the motion. 
Wilbur A. Porter, opposed. 
EMERSON, 

The plaintiff, being the owner of a sawmill at Aldrich, Lewis 
County, N. Y., employed one Mills, who was a lawyer and in- 
surance agent at Carthage, to attend to the insurance on the same 
and to procure such insurance thereon as he thought proper. One 
Baker was the agent of defendant and of several other insurance 
companies at Gouverneur, in whose territory the plaintiff’s mill 
was located, to whom the defendant had issued policies in blank 
and authorized him to issue same, collect premiums thereon,.make 
renewals and cancel insurance thereon, and Mills had placed 


* Decision rendered, January, 1914. 148 N. Y. Supp. 125. 
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four policies of insurance on this sawmill with Baker in com- 
panies which he represented. ‘These policies of insurance ex- 
pired on June 1, 1909, and were renewed by Baker shortly before 
they expired. He at the same time notified Mills that if he desired 
further insurance upon the sawmill he could place from $3,000 
to $4,000 additional thereon. On June 1, 1909, Mills wrote to 
Baker, advising him that he desired $3,000 at least, and if possible 
$4,000, additional insurance on the property for the benefit of 
plaintiff. This letter was received by Baker on June 1, 1909, and 
he on the same day filled out a policy of insurance in the de- 
fendant for the sum of $1,000 on this property, and on the same 
day reported it to the defendant and mailed the report to the 
stamp clerk at Watertown. A fire occurred on the morning of 
June 3, 1909, which totally destroyed the property thus insured, 
and, after hearing of the fire, Baker wrote upon the policy, “Can- 
celed not delivered,” and returned it to the defendant, who there- 
upon stamped upon the policy, “Canceled June 5th, 1909.” The 
foregoing facts are undisputed in the case. 

Mills further testified that on the morning of June 3, 1909, he 
had a talk with Baker over the telephone, in which Baker said 
he had placed the insurance as directed, and that he would send on 
the policy. This is denied by Baker, but the evidence was sufficient 
to warrant a finding to that effect. The policy also contained a 
provision that it should not be valid until countersigned by Baker, 
and when produced the policy bore an indorsement showing it 
was so countersigned by Baker, bearing date June 1, 1909. Baker 
on the trial testified that it was not so countersigned until after 
he heard of the fire, but he was unable to state just when he did 
countersign it in fact. In view, however, of the facts that it is 
dated June 1, 1909, that there was no reason whatever why he 
should countersign it after the fire merely for the purpose of 
returning it to the company, and the testimony of Mills as to the 
talk he had with Baker over the telephone on the morning of the 
fire, I conclude that the jury were authorized to find that the 
countersigning took place on June 1, 1909, as stated on the policy. 
Baker, on hearing of the fire, refused to forward the policy to 
Mills, and also withheld all information as to the name of the 
company in which the policy was placed, and he has since refused 
the plaintiff all information upon the subject. The plaintiff was 
unable to obtain such information until he brought a personal 
action against said Baker and procured an order for the taking 
of his testimony when, for the first time, he disclosed to the 
plaintiff the name of defendant. Proofs of loss were served on 
defendant within sixty days after he had obtained the informa- 
tion that the defendant was the insurance company named in the 
policy, and after said sixty days had expired, and within one 
year, this action was commenced. 

The defendant contended that the policy never became a valid 
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contract of insurance for want of a delivery, and also that no 
recovery could be had thereon, both for failure to serve proofs of 
loss within sixty days after the fire and for failure to bring this 
action within twelve months after the loss occurred. The case 
was submitted to the jury under instructions that if they found 
that the policy was fully made out and executed, and was held 
by Baker as a completed contract of insurance for the benefit of 
plaintiff, they might find a constructive delivery of the same, and 
also that from the refusal of Baker to send on the policy to the 
plaintiff, and his refusal to give the name of the company that 
issued the policy, they might find a waiver of the provisions as 
to proofs of loss and the requirement that the action must be 
brought within twelve months after the fire. The jury having 
found a verdict for the plaintiff, the defendant now moves for a 
new trial upon the minutes of the court. 

| am satisfied that the case was properly submitted to the jury 
along the lines above stated. 

|1] As to the first proposition which is urged by defendant’s 
attorney, it is settled that a constructive delivery is sufficient to 
give vitality to a policy of insurance. It was held by the United 
States Circuit Court over one hundred years ago that where an 
agreement for insurance was made a policy completed and ex- 
ecuted and notice thereof given, it became valid and binding 
though it continued in the possession of the company. Kohne 
vs. Insurance Co., 1 Wash. C. C. 93, Fed. Cas. No. 7,920. And 
the same doctrine as to the sufficiency of a constructive delivery 
seems to have been steadily adhered to ever since. 1 Cooley on 
Ins. 446; Insurance Cé. vs. Colt, 20 Wall. 560, 22 L. Ed. 423. 

It is said in May on Insurance that the issuance of a policy by 
the company and a delivery of the same to the agent of the com- 
pany for transmission to the assured is sufficient delivery. That 
no formal delivery and acceptance is necessary, but that it is 
sufficient if the parties intended it as a completed contract of 
insurance. 1 May on Ins. (4th Ed.) §§ 55a, 60. See, also, to 
same effect Fried vs. Royal Ins. Co., 47 Barb. 128; s.c., 50 N. Y. 
243; Hallock vs. Ins. Co., 26 N. J. Law, 268. It was said in the 
last case above cited that a valid contract of insurance arose when 
an overt act was done which was intended to signify an accept- 
ance, even though such act was not known to the other party. 

In Loring vs. Proctor, 26 Me. 18, 19, it was held that a policy 
of insurance was valid without a formal delivery if the parties 
so intended, and that the question of their intention was for the 
jury. See, also, to same effect Bragdon vs. Appleton Fire Ins. 
Co., 42 Me. 259, 262. 

And indeed the precise question here presented seems to have 
arisen and been decided by the Circuit Court of Ohio in the case 
of Manchester Fire Ins. Co., Plaintiff in Error, vs. Plato, De- 
fendant in Error, 23 Ohio Cir. Ct. R. 35, 37. In that case the 
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agent of several fire insurance companies agreed to insure cer- 
tain property without naming the company in which he would 
place the risk. He thereupon wrote a policy in the defendant, 
but did not deliver the same to the assured, and it was held that 
it was a valid contract of insurance, and that the company was 
not relieved from liability, either for want of delivery, or because 
no company was in fact named between the agent and the as- 
sured in which the insurance should be placed. The same doctrine 
is also held by the Supreme Court of Michigan in Dibble vs. 
Assurance Co., 70 Mich. 1, 4, 37 N. W. 704, 14 Am. St. Rep. 470. 

A review of the above authorities must lead to the conclusion 
that it was a fair question for the jury whether this policy be- 
came a valid and binding contract of insurance. So, also, it seems 
to me that the jury were justified in finding a waiver by the 
defendant of the provisions of the policy that it sets up as a de- 
fense. 

It may be conceded that a mere soliciting agent or an agent 
with authority to place insurance only, has no power as such to 
waive the provision in the policy requiring service of proofs of 
loss. But this is because the agency only extends to perfecting 
the contract, and the question of the adjustment of the loss is 
a matter with which such agent has no concern, and therefore 
his acts in that regard are not the acts of the company. But an 
insurance adjuster may bind the company by such waiver as his 
acts in that regard are in the line of the duties he is called upon 
to perform. It is not, therefore, the nature of the agency which 
determines this question, but whether the acts of the agent from 
which a waiver is sought to be inferred were committed in the 
line of his duties, so that such acts become the acts of the de- 
fendant. Bush vs. Westchester Fire Ins. Co., 63 N. Y. 531, 535; 
Goodwin vs. Mass. Mut. Life Ins. Co., 73 N. Y. 481, 490; Perry 
vs. Caledonian Ins. Co., 103 App. Div. 113, 116, 93 N. Y. Supp. 
50; Van Allen vs. Farmers’ Joint Stock Ins. Co., 10 Hun, 397, 
affirmed on opinion below, 72 N. Y. 604. 

So far as acts which are within the scope of the duties the 
agent is called upon to perform are concerned, the principal is 
bound and estopped by the same. 16 Am. & Eng. Enc. of Law 
(2d Ed.) 943; Johnson vs. Jones, 4 Barb. 369; Goldwater vs. 
L.& L. & G. Ins. Co., 39 Hun, 177, 178; West End Hotel & Land 
Co. vs. Amer. Fire Ins. Co. (C. C.), 74 Fed. 114; Armour vs. 
Michigan Central R. R., 65 N. Y. 111, 22 Am. Rep. 603; Fish- 
kill Savings Inst. vs. National Bank, 80 N. Y. 162, 36 Am. Rep. 
595. 

[2] It seems to me, therefore, to be entirely clear that Baker, 
as agent of the defendant, authorized to solicit insurance, issue 
policies therefor, collect premiums, cancel insurance, and make 
renewals thereof, was a general agent as to such duties, and 
possessed of plenary powers so far as the execution of contracts 
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of insurance and the making, filling up, and delivery of policies 
of insurance are concerned. As such agent it was his duty to 
deliver policies of insurance pursuant to contracts therefor that 
he had made, and also, as part and parcel of such duties, it was 
incumbent upon him to impart information to the assured of 
the company in which he had placed such insurance, and his 
failure to perform these duties was the failure of the defendant. 
See Goodwin vs. Mass. Mut. Life Ins. Co., 73 N. Y. 490. 

If I am right in the above position, then the refusal of Baker 
to deliver the policy, and also to impart information of the name 
of the company in which the same was placed, was a waiver on 
the part of the company of the conditions in question, because it 
prevented a compliance with the same on the part of plaintiff. 
It is elementary law that no person shall be permitted to profit 
by his own wrong, and when an insurance company has, by its 
acts, prevented a compliance with the terms of its policy, it can- 
not be heard to allege such noncompliance as a defense to the 
same. May on Ins. (4th Ed.) § 503; O’Rourke vs. John Han- 
cock Life Ins. Co. (Dist. Ct.) 30 N. Y. Supp. 216; Baumiller vs. 
Ass’n, 9 Misc. Rep. 157, 29 N. Y. Supp. 26; Grattan vs. Met. 
Life Ins. Co., 80 N. Y. 289, 36 Am. Rep. 617. 

The case of Hicks vs. British Amer. Assur. Co., 162 N. Y. 
284, 56 N. E. 743, 48 L. R. A. 424, is pressed upon my attention, 
and is claimed to be a controlling authority in favor of defendant. 
I do not so understand the case. In that case the plaintiff claimed 
he made an oral contract to insure with the soliciting agent of 
defendant. No policy of insurance was made out and delivered. 
A fire having occurred, the plaintiff called upon the local agent 
for the policy and blank proofs of loss, which the agent declined 
to furnish, claiming that no contract to insure had been made. It 
was held that this did not amount to a waiver by the company of 
service of proofs of loss. 

The essential difference between the Hicks Case and the 
present one is that there the plaintiff knew what company he 
was insured in and the failure of the local agent to deliver the 
policy in no manner prejudiced his rights or prevented his serving 
proofs of loss. The refusal of the agent to furnish and deliver 
blank proofs of loss was not within the line of his duty, and hence 
did not bind the company as a waiver of the provisions contained 
in the policy. The decision in the Hicks Case was placed ex- 
pressly upon want of power in the local agent to make such 
waiver, whereas in the present case, if I am right in the views 
herein expressed, the acts of Baker, from which a waiver is 
claimed, were in the direct line of his duties as soliciting agent. 

It follows that the motion for a new trial should be denied. 


‘ Vol. XLIV.—19 
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RAY vs. FIDELITY-PHENIX FIRE INS. CO. (No. 786.) * 
(Supreme Court of Alabama.) 


1. INSURANCE—NOTICE AND PROOF OF LOSS—WAIVER. 


An insurer’s positive refusal to pay the claim of the insurer, without 
assigning any reason therefor, amounts to a waiver of the notice 
and proof of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


2. EVIDENCE—BURDEN OF PROOF—PLEADINGS — PARTICU- 
LAR ISSUES. 


Where plaintiff, suing on a policy, by a general replication took issue 
with the insurer’s plea in confession and avoidance on the ground 
of the failure of insured to furnish a statement as to cause of loss, 
interest in the property, etc., as required by the policy, and at the 
same time filed a special replication in confession and avoidance on 
the ground of waiver by the insurer, the burden of proving the plea 
remained with the insurer, and until some evidence was offered in 
its support the issue tendered by the special replication was imma- 
terial. 


(lor other cases, see Evidence, Cent. Dig. § 113; Dec. Dig. § 91.) 
3. INSURANCE—LOSS—WAIVER. 


The insurer’s mere investigation of the loss on its own account and for 
its own satisfaction, without more, would not constitute a waiver 
of the insured’s breach of the stipulations for a sworn statement of 
the circumstances of the loss. 

(For o cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. 
§ 558.) 


4. INSURANCE—AGENT—SCOPE OF AUTHORITY. 


‘The authority of an insurance agent as to third persons is governed by 
the nature of the business intrusted to him, and his acts within the 
usual scope of such business towards an insured acting in good 
faith and without negligence or notice that the agent’s authority is 
limited binds the insurer, notwithstanding such limitation, for the 
authority of an agent as to those with whom he deals is what it 
reasonably appears to be. 


(For other cases, see Insurance, Cent. Dig. § 120; Dec. Dig. § 91.) 


5. INSURANCE—ACTION ON POLICY—QUESTION FOR JURY— 
WAIVER OF PROOF OF LOSS. 

‘On evidence in an action on a fire insurance policy, held, that the ques- 
tion of the insurer’s waiver of further and formal proof of loss was 
for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


§ 


6. INSURANCE—NOTICE OF PROOF OF LOSS—WAIVER. 


Where the insurer investigates the loss on its own account and so con- 
ducts itself with relation thereto as to show a satisfaction with the 
knowledge so obtained or to induce reasonable belief in insured that 

eects ese ————— 


* Decision rendered, May 14, 1914. 65 South. Rep. 536. 
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it is so satisfied and does not desire formal notice or proofs of loss, 
it will amount to a waiver of such notice or proof. 

wee oo cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. 
“f s 


Appeal from Circuit Court, Walker County; J. J. Curtis, Judge. 

Action by G. C. Ray against the Fidelity-Phenix Fire Insurance 
Company. Judgment for defendant, and plaintiff appeals. Reversed 
and remanded. 


ee F. Finch, of Jasper, and W. A. Acuff, of Columbiana, for Ap- 
pellant. 
Charles A. Calhoun, of Birmingham, for Appellee. 


———__ $ @ —__ —_ -——_ 


LEHMANN vs. HARTFORD FIRE INS. CO. (No. 13,669.)* 
(St. Louis Court of Appeals. Missouri.) 


1, EVIDENCE—ADMISSIONS—OFFER OF COMPROMISE. 

Statements of the insurer’s adjuster that they could give the insured only 
fifty cents on the dollar were not inadmissible as an effort to com- 
promise, where they were made not in an effort to compromise, but 
in an interview looking to the adjustment of the loss, preparatory to 
making the necessary proofs, and prior to the bringing of suit. 


(For other cases, see Evidence, Cent. Dig. §§ 745-751, 753; Dec. Dig. § 
213.) 


2. INSURANCE—AVOIDANCE OF POLICY FOR MISREPRESEN- 
TATIONS—-USE OF BUILDING. 

An insurer was not released, because a paster attached to the policy 
when the property was moved stated that it was located in a build- 
ing used as a dwelling, whereas it was a mercantile building, where 
the insured stated the true facts to the agent from whom he pro- 
cured the policy, when the paster was attached, provided such agent 
was the agent of the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 379.) 


3. INSURANCE— ACTIONS ON POLICIES—SUFFICIENCY OF 
EVIDENCE. 


Evidence in an action on a fire insurance policy held to warrant a finding 
that a broker, through whom the insurance was procured, was the 
agent of the insurer, rather than the insured. 


(For other cases, see Jnsurance, Cent. Dig. § 101; Dec. Dig. § 76.) 

4. INSURANCE—ACTIONS ON POLICIES—SUFFICIENCY OF 
EVIDENCE. 

Evidence in an action on an insurance policy held to warrant a finding of 
vexatious delay in payment of the loss, for which damages of 10 per 


* Decision rendered, June 2, 1914. 167 S. W. Rep. 1047. 
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cent of the loss and an attorney’s fee of $100 was assessed under 
Rev. St. 1909, § 7068, authorizing the same. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


5. INSURANCE—ASSIGNMENT OF POLICY—DAMAGES FOR 
VEXATIOUS DELAY. 


A claim for damages for vexatious delay of the insurer in paying a loss, 
under Rev. St. 1909, § 7068, providing that in an action on a policy 
the court may in such case allow the plaintiff damages, could be as- 
signed along with the insured’s interest under the policy after the 
loss; the right to recover not being confined by the statute to the 
insured, 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


6. COSTS—DAMAGES FOR VEXATIOUS APPEAL. 


The penalty of 10 per cent for a vexatious appeal will not be assessed 
against an insurance company, though seeking to avoid liability on 
the narrow technicality that the building where the property was 
located was designated as a dwelling, instead of a mercantile build- 
ing, where the mistake was made by its agent’s clerk, and it had been 
sufficiently penalized by the judgment below for damages and at- 
torney’s fees. 


Foe other cases, see Costs, Cent. Dig. §§ 983-996, 1002, 1003; Dec. Dig. 
§ 260.) 


Appeal from St. Louis Circuit Court; Wm. M. Kinsey, Judge. 

Action by John S. Lehmann against the Hartford Fire Insurance 
Company on an insurance policy, the insured’s interest under which had 
been assigned to plaintiff. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


Barclay, Fauntleroy, Cullen & Hay, of St. Louis, for Appellant. 
Lehmann & Lehmann, of St. Louis, for Respondent. 


——_-—o+@—___—_ 


OKLAHOMA FIRE INS. CO. vs. MUNDEL. (No. 3,573.)* 
(Supreme Court of Oklahoma.) 


1. INSURANCE—ACTION ON POLICY—PREMATURE SUIT. 


In an action on a policy which contains the provision that “in no case 
shall the company be liable until sixty days after notice, ascertain- 
ment and proof of loss,’ where suit is instituted before the expira- 
tion of sixty days after proof of loss, and then after the expiration 
of sixty days the plaintiff amends his petition, and thereupon the 
insurer files its answer setting up the several grounds of defense 
and denying liability, the action will not then be held to have been 
prematurely brought, but may be maintained on the amended petition. 


(For other cases, see Insurance, Cent. Dig. §§ 1542, 1543; Dec. Dig. § 
621.) 


* Decision rendered, June 9, 1914. 141 Pac. Rep. 415. Syllabus by the 
Court. 
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2. APPEAL, AND ERROR—OBJECTIONS WAIVED. 


Where a jury is permitted to take the pleadings into the jury room, and 
no objection is made or exception taken by either party in the court 
below, an objection to the jury’s so doing will not be heard in this 
court, 


(For other cases, see Appeal and Error, Cent. Dig. §§ 1251, 1254, 1257; 
Dec. Dig. § 217.) 


3. INSURANCE—ACTION ON POLICY —APPRAISEMENT — 
WAIVER. 

Where a policy contains a provision that “in case of loss and failure to 
agree on the amount of loss, there shall be an appraisement by three 
appraisers, one of whom to be chosen by the insured, one by the 
company, and the third by the two thus chosen,” and such appraise- 
ment is made a condition precedent to an action, held, it is as much 
the duty of the insurer as the insured to demand an appraisement, 
and in case no appraisement is requested by either party, and the 
company denied liability and refuses to pay the loss, the insured will 
not be precluded from his right of recovery by reason of his failure 
to demand an appraisement. 


on other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 
12.) 


Commissioners’ Opinion, Division No. 2. Error from District Court, 
Garvin County; R. McMillan, Judge. 

Action by J. J. Mundel against the Oklahoma Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 


Burwell, Crockett & Johnson, of Oklahoma City, for Plaintiff in 
Error. 


Thompson & Patterson, of Pauls Valley, for Defendant in Error. 


GULF COMPRESS CO. vs. INSURANCE CO. OF PENN- 
SYLVANIA—SAME vs. COMMERCIAL UNION 
ASSUR. CO.—SAME vs. STUYVESANT INS. CO.* 


(Supreme Court of Tennessee.) 


1. APPEAL AND ERROR—HARMLESS ERROR— SUBMISSION 
OF UNNECESSARY ISSUES. 


Where, in an action on a fire policy, the issue was the amount of the 
loss, the action of the court in submitting the issue of insurer’s good 
faith in refusing to pay the loss was not prejudicial to‘insurer, es- 
pecially as the question of good faith was found-in favor of the 
defendant. ' 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4212-4218; Dec. 
Dig. § 1062.) - 


* Decision rendered, June 6, 1914. 167 S. W. Rep. 859, 
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2. INSURANCE—FIRE INSURANCE—CONFESSION OF LIA- 
BILITY. 


An insurer, agreeing to an arbitration to ascertain the amount of a loss, 
thereby confesses its liability on the policy, and it cannot escape 
from the admission by subsequently violating the arbitration agree- 
ment, or by withdrawing from the arbitration. 


(For other cases, see Insurance, Cent. Dig. § 1425; Dec. Dig. § 569.) 


3. APPEAL AND ERROR—HARMLESS ERROR—INSTRUCTIONS. 


Where, in an action on a fire policy stipulating that it shoud be void if 
insured concealed any material fact, or in case of any fraud touching 
any matter relating to the issuance before or after a loss, it appeared 
that insurer agreed to arbitration, but subsequently withdrew there- 
from, whereupon insured brought the action on the policy, the 
refusal to charge that insurer could withdraw from the arbitration 
whenever it saw fit to do so without giving any reason therefor, 
which withdrawal did not prejudice its rights under the policy either 
to contest the amount of the loss or to question the good faith of in- 
sured in making proof of loss, was not prejudicial to the insurer, 
where it was allowed to introduce such evidence as it had on the 
question of the good faith of insured in making proof of loss and 
submitting the issue to the jury. 


(For other cases, see Appeal and Error, Cent. Dig. § 4229; Dec. Dig. § 
1067.) 


4, TRIAL—INSTRUCTIONS—LAYING STRESS ON EVIDENCE. 


A requested instruction, which lays stress on a special item of evidence, 
is properly refused. 


(For other cases, see Trial, Cent. Dig. §§ 577-581; Dec. Dig. § 244.) 


5. TRIAL—INSTRUCTIONS—ASSUMPTION OF FACT. 


A requested instruction, which assumes a fact not shown by the evidence, 
is properly refused. 


(For other cases, see Trial, Cent. Dig. §§ 420-431, 435; Dec. Dig. § 191.) 


6. APPEAL AND ERROR—HARMLESS ERROR—ADMISSION OF 
EVIDENCE. 


Where, in an action on a fire policy, there was no evidence that insured 
had knowingly made a false statement of the value of the property 
destroyed, except in so far as the proof related to his supposed 
knowledge of another machine of substantially the kind destroyed 
by fire, but there was no evidence that he had any such knowledge 
at the time of making the proof, the error in permitting complainant 
to testify that insurer did not, up to the filing of its cross-bill, state 
to him that a knowingly false proof of loss had been made to de- 
fraud insurer, was not prejudicial to insurer, and must be disre- 
garded, as required by Acts 1911, c. 32. 

(For other cases, see Appeal and Error, Cent. e* §§ 4032, 4066, 4075, 
4098, 4101, 4454, 4540-4545; Dec. Dig. § 1170.) 


7. APPEAL. AND ERROR—HARMLESS ERROR— ERRONEOUS 
RULINGS. 


In an action on a fire policy against an insurer which had confessed 
liability, an issue whether insured furnished fraudulent proof of loss 
was immaterial, and rulings on the issue were not prejudicial. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4035, 4036; Dec. 
Dig. § 1029.) 
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8. APPEAL AND ERROR—VYERDICT—CONCLUSIVENESS. 


A verdict sustained by any evidence cannot be disturbed by the court on 
appeal. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 3922, 3928-3934; 
Dec. Dig. § 1001.) 


9. INSURANCE—FIRE INSURANCE—LOSS—LIABILITY. 


Where insurer refused to replace machinery destroyed by fire with an- 
other plant, which could then have been obtained cheap, or to fur- 
nish the money to buy it, it could not insist that the loss by the fire 
should be measured by the cost of the plant it refused to buy. 


(For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 499.) 
10. INSURANCE—FIRE INSURANCE—TOTAL LOSS—“ CASH 
VAL 


— 

Where there was a total loss of property covered by a fire policy, and 
the property included a machine which insured purchased for $11,- 
500 at a sacrifice sale, and which was as good as new at the time 
of the loss, and the machine was insured for $15,000, and insurer 
failed to settle by procuring an equally good machine for $15,000 
several months after the fire, and there was no evidence that the 
latter machine could have been procured at that price at any earlier 
or later date, or any other machine of the kind for that price, in- 
sured could recover the actual cash value of the property destroyed; 
“cash value” meaning what it would cost to reproduce it in the same 
condition as before the fire. 


(For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 499.) 


(For other definitions, see Words and Phrases, vol. 1, pp. 998, 999; vol. 
8, p. 7597.) 


Appeal from Chancery Court, Shelby County; F. H. Heiskell, 
Chancellor. 

Separate suits by the Gulf Compress Company against the Insur- 
ance Company of Pennsylvania, against the Commercial Union Assur- 
ance Company, and against the Stuyvesant Insurance Company. From a 
decree for complainant in each case, defendants in each case appeal. 
Affirmed. 


R. Lee Bartels, of Memphis, for Appellants. 
G. T. Fitzhugh, of Memphis, for Appellee. 


OQ 


HAROWITZ vs. CONCORDIA FIRE INS. CO.* 


(Supreme Court of Tennessee.) 


1, INSURANCE—ADJUSTMENT OF LOSS—APPRAISAL. 


An insurer was not entitled to demand an appraisement, to determine 
the loss under a policy providing for such an appraisement in case 
of disagreement, where it made no objections to the proofs: of loss 
submitted, or any effort to agree on the amount thereof, but its whole 
attitude was a denial of all liability. 


ra cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 
576.) 





* Decision rendered, June 17, 1914. 168 S. W. Rep. 163. 
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2. INSURANCE--ADJUSTMENT OF ,LOSS—APPRAISAL. 


While provisions in an insurance policy for an appraisement are valid, 
and may be made a condition precedent to bringing suit, they can- 
not oust the courts of their jurisdiction as to the insured’s legal lia- 
bility; and where an insurer’s attitude was a denial of all liability, 
the court’s jurisdiction was not ousted by a demand for an appraisal. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


3. INSURANCE—ADJUSTMENT OF LOSS—APPRAISAL. 

An insurer's demand for an appraisement of the loss was a concession 
of its liability for some amount. 

(For other cases, see Insurance, Cent. Dig. § 1424; Dec. Dig. § 568.) 


4. INSURANCE—ACTIONS ON POLICIES—PENALTIES. 


Under acts 1901, c. 141, authorizing the court in its discretion to impose 
a penalty upon an insurer, if its refusal to pay a loss was not in 
good faith, the chancellor was within his judicial discretion in re- 
fusing to assess the penalty, where the evidence disclosed that the 
fireman and others discovered gasoline or coal oil on the goods, justi- 
fying a suspicion that the fire was of dishonest origin, though that 
defense was not made. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Chancery Court, Shelby County; F. H. Heiskell, Chan- 
cellor. 

Suit by B. Harowitz against the Concordia Fire Insurance Com- 
pany. From a decree for plaintiff, awarding insufficient relief, both 
parties appeal. Affirmed. 


J. H. Malone and H. H. Litty, both of Memphis, for Plaintiff. 
R. Lee Bartels, of Memphis, for Defendant. 


WESTERN ASSUR. CO. vs. HILLYER-DEUTSCH- 
JARRATT CO. (No. 5,258.)* 


(Court of Civil Appeals of Texas. San Antonio.) 


J. REFORMATION OF INSTRUMENTS—SUFFICIENCY OF EVI- 
DENCE—INSURANCE POLICY—MISTAKE. 

Evidence in an action for the reformation of an insurance policy, nam- 
ing L. as the insured and K. as mortgagee and payee in case of loss, 
held sufficient to support a judgment reforming the policy by in- 
serting plaintiff’s namie in the mortgage clause, on the ground of the 
insurer’s mistake in not-making that clause in favor of plaintiff. 

(For other cases, see Reformation of Instruments, Cent. Dig. §§ 157-193; 
Dec. Dig. ‘§ 45.) 


* Decision rendered, May 20, 1914. Rehearing denied, June 17, 1914. 
167 S. W. Rep.'816.7" : 
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2. PLEADING—PETITION—ADMISSIONS. 

In an action to reform an insurance policy, made out to L. as the in- 
sured and to K. as mortgagee and payee, by inserting the name of 
plaintiff as mortgagee and payee, an allegation of the petition that 
L. was the contractor who was building on the premises, and that 
at the time of the loss he had no interest therein and never had any 
interest therein, related to the premises described and, being true, was 
not an admission that.L. never had any interest in the building, so 
as to show that, according to its express terms, the policy was void 
for want of insurable interest. 


(For other cases, see Pleading, Cent. Dig. §§ 264-268; Dec. Dig. § 127.) 


3. INSURANCE—ESTOPPEL—DELIVERY OF POLICY. 

An insurance company, whose agent was fully informed of the interest 
of the party named as the insured, who in fact had an insurable 
interest, and that the party mistakenly named as mortgagee and 
payee was in fact the owner, could not be heard to say that it de- 
livered what it then knew to be an invalid policy, so as to defeat 
recovery by the party designated as the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


4. REFORMATION OF INSTRUMENTS — EVIDENCE— PR E- 
SUMPTION AND BURDEN OF PROOF. 


In an action to reform an insurance policy, the evidence must be clear 
and convincing to overcome the presumption that the policy em- 
bodies the real intention of the parties. 

{For other cases, see Reformation of Instruments, Cent. Dig. §§ 157-193; 
Dec. Dig. § 45.) 


5. TRIAL—INSTRUCTIONS—WEIGHT OF EVIDENCE. 

The rule that in a particular case the evidence must be clear and con- 
vincing to justify equitable relief by reformation of an instrument 
should not be given in the charge to the jury. 

(For other cases, see Trial, Cent. Dig. §§ 413, 436, 439-441, 446-454, 456- 
466; Dec. Dig. § 194.) 


6. APPEAL AND ERROR—REVIEW—VERDICT. 

A verdict for plaintiff in an action to reform a fire policy by inserting 
its name as mortgagee and payee, brought on the ground of mistake 
in the writing of the policy, and in which the rules of evidence re- 
quired that the evidence be clear and convincing, could not be set 
aside, without invading the province of the jury, merely because the 
Court of Civil Appeals would have judged differently as to the 
credibility of the witnesses. 

(lor other cases, see Appeal and Error, Cent. Dig. §§ 3922, 3928-3934; 
Dec. Dig. § 1001.) 


7. CONTRACTS—CONSTRUCTION AGAINST PARTY DRAWING 
UP CONTRACT. 

A contract drawn by one party is always construed most strictly against 
such party. 

(For other cases, see Contracts, Cent. Dig. § 736; Dec. Dig. § 155.) 


8. INSURANCE—CONDITIONS—OCCUPANCY. 


A provision, in a so-called union mortgage clause, that the mortgagee 
should notify the insurer of a change in occupancy was not violated 
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by failing to notify the insurer of the owner’s neglect to occupy the 
house when completed. 


(For other cases, see Insurance, Cent. Dig. § 760; Dec. Dig. § 322.) 
9, INSURANCE—INSURABLE INTEREST—CONTRACTOR. 


A contractor for a building may have an insurable interest sufficient to 
sustain a fire policy on the building under construction to the extent 
of whatever is due him, even though he is to be paid by the week and 
has no rights other than the statutory one of filing a mechanic’s lien. 

(For other cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. § 
115.) 


10. INSURANCE—CONSTRUCTION—FORFEITURE. 
A forfeiture clause in an insurance policy should be strictly construed. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


11. INSURANCE—CONDITIONS—CHANGE OF OWNERSHIP. 


Under a policy on a building under construction, naming L. as the insured 
and K. as mortgagee and payee, with a rate analysis slip attached 
naming K. as “owner or occupant” of the premises, and with a mort- 
gage clause providing that the mortgagee should notify the insurer of 
any change of ownership or occupancy known to him, and that, unless 
such change was permitted, the policy should be void, the ownership 
was that of K., as mentioned in the analysis slip, and not the interest 
of L., so that, when the insurable interest passed from L., it did not 
necessitate a report by plaintiff, the mortgagee named in the policy as 
reformed. 


_ _ cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
28.) 


12. WITNESSES—IMPEACHMENT—ACCUSATION OF CRIME. 


It is not competent to impeach a witness by proving that he has been in- 
dicted for a felony or other crime, but the inquiry should be confined 
to proof of general reputation for truth. 


(For other cases, see Witnesses, Cent. Dig. §§ 1126-1128; Dec. Dig. § 345.) 


Error from District Court, Bexar County; R. H. Ward, Judge. 

Action by Hillyer-Deutsch-Jarratt Company against the Western 
Assurance Company, C. L. King, and another. Dismissed as to King, 
and judgment for plaintiff, subrogating defendant Western Assurance 
Company to its liens against King, and the defendant company brings 
erreur. Affirmed. 


, — Thompson and Jno. S. Patterson, both of Dallas, for Plaintiff 
in Error. 

M. J. Arnold, R. S. Cozby, and W. S. Peyton, all of San Antonio, 
for Defendant in Error. 
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COMMERCIAL UNION ASSUR. CO. or Lonpon vs. HILL. 
(No. 7,167.) * 


(Court of Civil Appeals of Texas. Dallas.) 


1. INSURANCE—AUTOMOBILE POLICY—CONSTRUCTION. 


A provision of an automobile fire insurance policy, that the machine dur- 
ing the term of the policy should not be used for carrying passen- 
gers for compensation, should be construed to prohibit the owner 
from using the machine continuously for carrying passengers for 
hire as a business, and was not breached by the fact that the owner’s 
son, on two or three afternoons during a fair, used the car without 
the owner’s knowledge for carrying passengers for hire to and from 
the fair grounds. 


(For other cases, see Insurance, Cent. Dig. § 750; Dec. Dig. § 325.) 


2. INSURANCE— AUTOMOBILE POLICY—BREACH OF WAR- 
RANTY—LOCATION OF MACHINE. 

In an action on a policy for loss of plaintiff’s automobile by fire, evi- 
dence that plaintiff informed defendant’s general agent as to certain 
visits to other places, and was told that the company had no objec- 
tion and that no written waiver was necessary, was sufficient to show 
a waiver of a warranty that the car should at all times be kept in a 
specified private garage, with the right to house the car in another 
building for exceeding fifteen days at any one location at any one 
time, provided the car was en route, visiting or being cleaned or re-" 
paired. 

(For os) cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665. 


Error from District Court, Dallas, County; Kenneth Foree, Judge. 

Action by Henry Hill against the Commercial Union Assurance 
Company of London. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


William Thompson, John S. Patterson, and Wm. C. Thompson, all 
of Dallas, for Plaintiff in Error. 

W. L. Mathis and Leake & Henry, all of Dallas, for Defendant in 
Error. 


* Decision rendered, May 30, 1914. Rehearing denied, June 20, 1914. 
167 S. W. Rep. 1095. 


——— -—--- Gog -———_ -— 


TETER vs. NORFOLK FIRE INS. CORPORATION. 
(No. 2,331.)* 


(Supreme Court of Appeals of West Virginia.) 
1. INSURANCE— RECOVERY FOR PARTIAL LOSS—CONDI- 


TIONS PRECEDENT. 


To warrant recovery for a partial loss, upon a valued fire insurance 
policy on real estate, it is necessary to prove compliance with a stip- 
ulation to arbitrate the loss, as a condition precedent to the right of 


* Decision rendered, June 9, 1914. 82 S. E. Rep. 201. Syllabus by the 
Court. 
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action, or an excuse for noncompliance therewith, if it has been 
denied; and instructions authorizing recovery for such loss, without 
such proof, are erroneous, 

(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 
612.) 


2. INSURANCE—POLICY—ADDITIONAL INSURANCE. 

A condition in a fire insurance policy, avoiding it for additional insur- 
ance on the property, existing or subsequently acquired, is not nulli- 
fied by a permit to take a limited amount of such insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 
1040, 1057; Dec. Dig. § 388.) 


3. INSURANCE— ADDITIONAL INSURANCE—VALIDITY OF 
POLICY. 

A slight excess of additional insurance under such a permit, without 
proof of fraudulent intent in the procuration thereof, does not in- 
validate the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 756-873; Dec. Dig. § 336.) 


4. INSURANCE—ACTION ON POLICY—DAMAGES. 

Sequential injury or damages to the property insured, not readily dis- 
covered nor discoverable, until some time after the fire, may be 
considered by the jury. 

me cases, see Insurance, Cent. Dig. §§ 1278, 1279; Dec. Dig. § 


5. INSURANCE—POLICY— THREE-FOURTHS VALUE CLAUSE 
—VALIDITY. 

A three-fourths value clause attached to a value fire insurance policy is 
inconsistent with the statute, and therefore void. 

(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 
500.) 


6. INSURANCE—ACTION ON POLICY—EVIDENCE. 

Cost of construction of the injured or destroyed building, the kind of 
materials used, their quality and cost, the character of workmanship, 
and other similar matters, of a circumstantial nature, are admissi- 
ble evidence on the issue as to the extent of the loss, and, in estimat- 
ing the cost, a witness may use, as data, the bills paid for materials 
and labor in the construction thereof. 


(For other cases, see Insurance, Cent. Dig. § 1695; Dec. Dig. § 660.) 


7. EVIDENCE—DEMONSTRATIVE EVIDENCE—ACTION ON 
INSURANCE POLICY—EVIDENCE. 

Fragments of damaged wood, metal, glass, and other materials taken 
from the injured building or débris are admissible as evidence of 
the extent and character of the injury. 


(For other cases, see Evidence, Cent. Dig. § 679; Dec. Dig. § 194.) 


Error to Circuit Court, Barbour County. 

Action by Floyd Teter against the Norfolk Fire Insurance Corpora- 
tion. Judgment for plaintiff, and defendant brings error. Reversed, 
verdict set aside, and case remanded. 


Arthur S. Dayton, of Philippi, and Hartwell Cabell, of New York 
City, * Plaintiff in Error. 
W. B. & E. L. Maxwell, of Elkins, for Defendant in Error. 
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ACCIDENT AND HEALTH. 


UNITED STATES CIRCUIT COURT OF APPEALS. 
THIRD CIRcvuIT. 
PREFERRED ACCIDENT INS. CO. 


US. 


PATTERSON. (No. 1,830.)* 


1. INSURANCE—ACTION ON ACCIDENT POLICY — SUFFI- 
CIENCY OF EVIDENCE. 

Evidence considered, and held to justify the submission to the jury of the 
question whether the death of an insured resulted solely from an ac- 
cidental injury within the terms of an accident policy. 


(lor other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


(Accident insurance—risks and causes of loss, see notes to National Ac- 
cident Society vs. Dolph, 38 C. C. A. 3; New Amsterdam Casualty 
Co. vs. Shields, 85 C. C. A. 126.) 


2. INSURANCE—-ACCIDENT INSURANCE—“ACCIDENTAL” IN- 
JURY. 

Where the death of an insured was caused solely by an injury result- 
ing from his slipping and falling while cranking the motor of an 
automobile, the injury was “accidental” within the meaning of an 
accident policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 
455.) 


(For other definitions, see Words and Phrases, vol. 1, pp. 62-70; vol. 8, 
p. 7560 


3. CONTINUANCE— SURPRISE AT TRIAL—DISCRETION OF 
COURT. 


The denial of a continuance during a trial, asked because of a hypo- 
thetical question asked an expert witness based on an assumed state 
of facts different from those alleged in the declaration, held not an 
abuse of the court’s discretion. 


(For other cases, see Continuance, Cent. Dig. § 95; Dec. Dig. § 29.) 


In Error to the District Court of the United States for the District 
of New Jersey; John Rellstab, D. J. 

Action at law by Minnie C. Patterson against the Preferred Acci- 
dent Insurance Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


Before Gray, Buffington, and McPherson, C. JJ. 


William W. Smithers, of Philadelphia, Pa., for Plaintiff in Error. 
Harvey F. Carr, of Camden, N. J., for Defendant in Error. 


: * Decision rendered, May 11, 1914. 213 Fed. Rep. 595. 


4 
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McPuHe_rson, C. J. 

[1] The policy sued upon was issued by the Preferred Acci- 
dent Insurance Company of New York upon the bodily safety, 
including the life, of Walter L. Patterson, the husband of the 
plaintiff.. He died seventeen days after the occurrence here- 
after referred to, and the jury has necessarily found as a fact that 
(in spite of the lapse of time) his death resulted “directly, in- 
dependently and exclusively of any and all other causes, from 
bodily injury effected solely through accidental means.” ‘This 
is the clause of the policy that gives rise to the present dispute, 
the contention of the company being: (1) that the cause of 
death was not an accident at all; and (2) that, even if an ac- 
cident was one of the causes, a second cause that contributed 
materially thereto was a diseased condition of the kidneys an- 
tedating the accident. Evidently, this contention presents ques- 
tions of fact, and if the evidence was so conflicting as to justify 
their submission to the jury, and if they were submitted with 
correct instructions, the verdict is beyond our control. One or 
two other questions concerning the admission of certain expert 
testimony are raised by the second, third, and fourth assign- 
ments of error, but they are not insisted upon, and we shall not 
consider them. 

It is not our province to weigh the evidence. This was for the 
jury and for the court below. Our duty is confined to the inquiry 
whether enough competent and relevant evidence was offered 
(whether contradicted or not) to prove the essential facts of the 
plaintiff’s case. We have therefore examined the whole record 
and are satisfied that evidence was presented in support of the 
facts about to be stated, sufficient to require submission to the 
jury. Indeed, most of the facts were undisputed, but all of them 
were supported by evidence that was sufficient if believed to 
justify the jury in accepting them as true :— 

The policy sued on was taken out by Walter L. Patterson for 
the benefit of his wife, the present plaintiff. He was forty-nine 
years of age, and his health had been excellent for more than 
twenty years; during fifteen years before his death he had been 
sick only once. Except upon that occasion he had attended to 
his business continuously during the period first named. About a 
year before his death he had been examined for life insurance, 
and had been recommended as a first-class risk. He was a strong 
and robust man, about six feet in height, and weighed about one 
hundred and ninety pounds. On Saturday, August 5, 1911, the 
events happened that underlie this dispute. He had brought 
his motor car from Atlantic City to his home in Ventnor, and 
had turned it into Hillside avenue, the street on which the house 
faced. The surface of the street was loose and sandy, having 
been cut up by recent and unusual hauling, and the car stuck fast. 
His intention was to put it away in a garage in the basement, but 
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the motor did not work properly, and he was engaged for about 
half an hour in the effort to crank it successfully, and to move 
the car off the street. While thus engaged, he apparently lost his 
footing on the loose and sandy surface of the roadway, the crank 
handle slipped, and he fell on his stomach, striking the ground 
near the front of the car. At once he seemed to be in pain, rising 
with difficulty, and saying to a neighbor on the porch of the next 
house that he had hurt his back. Soon afterwards he succeeded 
in putting the car away, and almost immediately went into his 
own house and lay down, complaining of nausea and exhaustion. 
In the night he was feverish, and his urine soon became bloody. 
On Monday, August 7th, he consulted a physician in Collingswood 
(the town where he carried on his business) and received some 
medicine. On Tuesday he went to a physician in Atlantic City, 
and took to his bed on Wednesday. On Saturday, August 12th, 
he was removed to a sanitarium in Atlantic City, and on the 
16th his left kidney was removed. It was found to be covered 
with large cysts, by which its proper function had been greatly 
obstructed. The symptoms indicated that the other kidney (which 
of course could not be removed) was similarly affected, and this 
belief was confirmed by a post mortem examination. He died on 
August 22d, seventeen days after the occurrence referred to. 
The condition referred to is described as polycystic, or cystic de- 
generation. The medical testimony was in conflict upon the 
point, whether this condition could have been produced, and had 
actually been produced, by what took place on August 5th; and 
also upon the point whether the condition of the kidneys at the 
time they were removed indicated that they had been diseased 
before the date just named. The verdict has decided this con- 
flict against the company. 

2, 3] We agree that, when a man is injured while doing merely 
what he intends to do, he is not injured by an accident, unless 
the course of his action has been interrupted or deflected by some 
unforeseen and unintended happening. To illustrate from the 
facts before us: Since the deceased was attempting to start the 
engine of his car by turning the crank, whatever injury he might 
sustain from the ordinary strain of that operation would properly 
be regarded as a result of what he intended to do, and therefore 
would not be accounted accidental. But we can hardly suppose 
that he intended to slip and fall in the course of the operation, 
and therefore if he did slip and fall, and sustained injury as the 
direct result thereof, the happening would be unforeseen and 
unintended, and the injury would be accidental. Now, unques- 
tionably, direct testimony was given that the deceased did slip 
and fall, and medical testimony was also given connecting the 
fall directly with his subsequent death. And this may serve to 
bring us to the first assignment of error. The plaintiff’s declara- 
tion set forth that while the decedent was— 
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“cranking the engine or motor of, and attempting to start, a cer- 
tain automobile, the surface of said street, avenue, or highway, 
gave way and caved in beneath and away from the feet of the 
said Walter L. Patterson, causing the said Walter L. Patterson 
to slip, stumble, and lose his footing, whereby he was subjected 
to a violent wrench, strain, and shock, whereby he sustained 
bodily injuries which resulted directly, independently, and ex- 
clusively of any and all other causes, and which said bodily in- 
juries were effected solely through accidental means, in the death 
of the said Walter L. Patterson, etc.” 

The evidence at the trial did not go so far as to show that the 
surface of the street had “caved in” beneath the feet of the 
deceased, but it did tend to show that the surface was loose and 
had “given way” under his feet. In the course of the trial a 
hypothetical question was addressed to one of the witnesses, 
which stated, inter alia, that while the deceased was “attempting 
to crank an automobile on the 5th day of August, 1911, the 
crank slipped suddenly out of the socket, throwing him suddenly 
and violently to the ground, and that immediately afterwards he 
arose slowly and apparently with difficulty, and complained of 
pain in the back, etc.” The defendant’s counsel objected on the 
ground that the question was not framed in accordance with the 
averments of the declaration, but was predicated upon a different 
state of facts. He therefore alleged surprise, and this, of course, 
was equivalent to a motion that the trial should be continued ; 
the argument being that the plaintiff was attempting to compel 
the defendant to answer a case different from the case sued 
upon. That the situation was thus understood is abundantly 
evident from the colloquy between the court and counsel reported 
in the record. In other words, the defendant was appealing to 
the discretion of the court for a continuance on the ground of 
surprise, and unless the discretion was abused we should not 
interfere with the ruling. We have given this subject careful 
consideration, looking at is (as we are bound to do) from the 
same point of view that was presented tu the trial judge when he 
refused the defendant’s motion, and we do not see our way to 
pronounce his ruling erroneous. Much of the argument that was 
addressed to us does not appear to have been addressed to the 
trial judge at all, and indeed could not have been addressed to 
him properly, for it is based in part on evidence that had not 
then been offered. Indeed, the argument supporting this assign- 
ment of e-ror is really an attack on the verdict; the effect of the 
contention being that the weight of the evidence is strongly with 
the defendant. But upon this assignment we are confined to the 
only question that can be properly brought before us, namely, 
whether the trial judge abused his discretion in declining to con- 
tinue the case, and upon that question we have already expressed 
our opinion. 
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The other three assignments that are insisted on do not need 
much further discussion. In answer to the fifth—which asked 
for binding instructions on the ground “that there has been no 
evidence of an accident”—we repeat that in our opinion the de- 
fendant was not entitléd to such instructions. In reference to the 
sixth and seventh assignments, we need only say that the funda- 
mental difficulty about the defendant’s argument is that the ver- 
dict has practically destroyed it. ‘To state the argument briefly: 
The policy provides that recovery for a death can be had only 
when the insured dies from bodily injuries effected through ac- 
cidental means, as a direct result of the accident, and when the 
death results solely from such accident, independently and ex- 
clusively of any and all other causes. Therefore, if disease ex- 
isting at the time of the accident was one cause of the death, the 
plaintiff cannot recover. ‘The jury was properly instructed to 
that effect, and the verdict therefore establishes that there was 
an accident, that the accident was the direct and the only cause 
of death, and that the insured was not diseased at the time of the 
accident. With these facts established by sufficient evidence, the 
cases relied on by the company cease to be applicable, and need 
not be discussed. ‘The charge as a whole was clear and satis- 
factory, and we see no serious objection to the illustration com- 
plained of in the sixth assignment. And, in the absence of 
sufficient medical evidence concerning the difficult—and, we think 
we may add, the somewhat obscure—subject of the effect of a 
predisposition to the particular disease in question, we discover 
no error in the court’s instruction on this subject. 

The judgment is affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


MARYLAND CASUALTY CO. 
VS. 


MORROW. (No. 1,838.)* 


INSURANCE—ACCIDENT INSURANCE—LIMITATION OF LIA- 
BILITY BY PROVISIONS OF POLICY —CONCURRENT 
CAUSES OF DEATH. 

Under an accident policy limiting liability to disability or death resulting 
solely from accidental injury “independently of all other causes,” 


* Decision rendered, May 11, 1914. 213 Fed. Rep. 599. 
Vol. XLIV.—20 
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there can be no recovery for the death of the insured resulting from 
the concurring effect of an injury and pre-existing diseases. 


(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


(Accident insurance—risks and causes of loss, see notes to National Ac- 
cident Society vs. Dolph, 38 C. C. A. 3; New Amsterdam Casualty 
Co. vs. Shields, 85 C. C. A. 126.) 


In Error to the District Court of the United States for the Western 
District of Pennsylvania; James S. Young, Judge. 

Action at law by Amanda Morrow against the Maryland Casualty 
Company. Judgment for plaintiff, and defendant brings error. Re- 
versed. 


3efore Buffington and McPherson, C. JJ., and Witmer, D. J. 


Don Rose, of Pittsburgh, Pa., for Plaintiff in Error. 
Ralph P. Tannehill, of Pittsburgh, Pa., for Defendant in Error. 


McPuerson, C. J. 

‘The plaintiff below, Mrs. Amanda Morrow, was the beneficiary 
in a policy of accident insurance upon the life of her husband, 
and obtained a judgment in the district court. The case is now 
before us upon assignments of error that complain (1) of the 
court’s refusal to direct a verdict in favor of the defendant com- 
pany, and (2) of certain instructions in the charge, to which 
reference will hereafter be made. ‘The facts are as follows :— 

During the night of December 27, 1910, Joseph C. Morrow, 
the insured, a resident of the city of Pittsburgh, while on his 
way to the bathroom of his house, stubbed the fourth toe of his 
left foot against a chair, and the company concedes that the 
occurrence was accidental. The injury caused a good deal of 
pain, but was not then regarded as serious. Home remedies were 
used until January 20th, when a physician was summoned, who 
found that the middle phalange, or bone, had been broken. The 
doctor treated the toe until January 25th, when the insured was 
removed to a hospital. Apparently no gangrene had then ap- 
peared—at least not definitely—but the amputation of the toe was 
believed to be desirable. ‘The usual examination of the patient’s 
urine was promptly made, and he was found to be suffering from 
diabetes; about 6 per cent of sugar being discovered. As the 
presence of diabetes makes an operation hazardous, he was treated 
medically for this trouble with some success for nearly four 
weeks. Soon after he entered the hospital, gangrene made itself 
known and spread over part of the foot and the leg, so that an 
operation became imperative. On February 22d the leg was re- 
moved above the knee, but, although the gangrene apparently 
ceased to spread, the insured died on March 6th. An autopsy 
two days later disclosed several diseases, pneumonia of both 
lungs, arterio-sclerosis—thickening of the left femoral and iliac 
arteries, with a thrombus or blood clot in one of them—the 
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presence of pus and numerous gallstones in the gall bladder, a 
chronic affection of the heart, enlarged kidneys showing chronic 
Bright’s disease, and a diseased pancreas. The pneumonia may 
be disregarded, since this may have been contracted in the hos- 
pital; but the medical testimony made it clear that some, if not 
all, of the other diseases existed at the time of the accident, and 
were not caused thereby. It was undisputed that the presence 
oi diabetes required the operation to be delayed, and that the 
gangrene was diabetic. The leg was removed only as a last re- 
source. 

Even a layman, if ordinarily well informed, might be con- 
fident that the injury to the toe could not have caused all the 
diseases named, and that these did not spring up after the date 
of the accident. As the medical testimony was to the same 
effect, we may take it as a fact in the case that when the toe was 
injured the insured was afflicted with some or all of the serious 
diseases just referred to. In that state of the evidence, the trial 
judge instructed the jury, inter alia, as follows :— 


“Tf the result from the injury to the foot was the gangrene, 
although it was accelerated by or contributed to by the condition 
of Mr. Morrow as to diabetes, as to his liver or lungs, I would say 
to you—to put it fairly for counsel—that, if they did contribute, 
they would not, in my judgment, be the cause. In other words, 
if Mr. Morrow was in such condition as to his organs that an 
injury would precipitate the gangrene, although these conditions 
would contribute to it, then I would say to you that it would be 
fair to find that the cause was the injury to the foot. * * * I say 
again that if the injury was the cause of the gangrenous condi- 
tion, although the condition of Mr. Morrow may have contributed, 
if he were in a condition that gangrene would develop by a bodily 
injury, then the plaintiff would be entitled to recover.” 

Now, when it is considered that the policy in suit insures only 
against “bodily injuries effected solely through external, violent, 
and accidental means, that independently of all other causes re- 
sults in death or the disabilities set forth,” the error in the 
passage just quoted does not seem to need much discussion. The 
jury were told in effect that, although death might have resulted 
from two concurring eauses—one being the injury and the other 
being diabetes—the plaintiff would nevertheless be entitled to 
recover. But this is not the established rule under a policy con- 
taining the foregoing clause. ‘The result of the authorities is 
thus summarized in the note to Stanton vs. Insurance Co., 34 
LL. R.A. (N. S.) 445:— 

“Under policies of accident insurance limiting the liability of 
the insurer to disability or death resulting ‘independently of all 
other causes’ from accidental injuries, and precluding recovery 
if the disability or death resulted, wholly or in part, directly or 
indirectly, from diseases or bodily infirmity, it may be laid down 
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as a general rule of law, established by the authorities herein cited, 
that if the insured, at the time of the alleged accidental injury, 
was also suffering from a disease, and the accident aggravated 
the disease, or the disease aggravated the effects of the accident, 
and actively contributed to the disability or death occasioned 
thereby, there can be no recovery upon the policy.” 

The cases cited in the note amply sustain this statement. As 
was said by Judge Butler in Hubbard vs. Mutual Acc. Ass’n 
(C. C.) 98 Fed. 930 :— 

“If the assured chooses to bind himself to such a stipulation, 
he must bear the consequences; the court cannot relieve him.” 

In Preferred Acc. Ins. Co. vs. Patterson, 213 Fed. 595, — 
C. C. A. —-, just decided by this court, the facts differed in the 
vital point that the jury found the insured to have been free from 
disease at the time of the accident, whereas both parties here 
agree (and the charge assumes) that death was caused by the 
concurring action of the injury and of pre-existing disease. 

It is unnecessary to consider the first assignment of error. 

The judgment is reversed, with a new venire. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT, 


RAILWAY MAIL ASS'N 


vs. 


DENT. (No. 3,557.)* 


1. INSURANCE—ACCIDENT POLICY—“ACCIDENTAL”— DEATH 
FROM POISON IVY. 

Where plaintiff’s husband died as the result of coming in contact with 
poison ivy while in the woods, his death was “accidental” within the 
terms of an accident policy insuring against injuries, resulting in 
death, through external, violent, and accidental means. 

(For other cases, see Insurance, Cent. Dig. § 1175; Dec. Dig. § 457.) 


(For other definitions, see Words and Phrases, vol. 1, pp. 62-70; vol. 8, 
p. 7560.) 

(Accident insurance—risk and cause of loss, see notes to National Acc. 
Society vs. Dolph, 38 C. C. A. 3; New Amsterdam Casualty Co. vs. 
Shields, 85 C. C. A. 126.) 


* Decision rendered, April 10, 1914. 213 Fed. Rep. 981. 
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2. INSURANCE—ACCIDENT POLICY—CAUSE OF DEATH—DIS- 
EASE—POISON. 

An accident policy insured against death resulting through external, vio- 
lent, and accidental means; the constitution of the association pro- 
viding that no benefit should be payable unless the accident alone 
resulted in producing visible external marks of injury or violence, 
and unless death or disability resulted wholly from the injury, and 
not from poison or injurious matter taken or administered, acci- 
dentally or otherwise. Decedent while in the woods accidentally 
came in contact with poison ivy, which resulted in an eruption be- 
tween his fingers which grew until it covered his limbs and body, 
and in seven weeks caused his death. It was also shown that con- 
tact with ivy operates like a burn, in that when the eruption covers 
the body it seals the skin against discharge of secretions and blood 
poisoning results. Held, that decedent’s death did not result from 
poison either “taken or administered,” nor from disease. 


(For other’ cases, see Insurance, Cent. Dig. § 1175; Dec. Dig. § 457.) 


3. INSURANCE—ACCIDENT POLICY—AMOUNT OF LIABILITY. 

Decedent, insured by an accident policy against accidental injury or 
death, came in contact with poison ivy in the woods May 2, 1909, at 
which time the certificate of insurance and the constitution and by- 
laws of the insurer provided for payment of $3,000 if death re- 
sulted within one hundred and twenty days. On June 8th following 
the constitution and by-laws were amended so as to increase the 
indemnity to $4,000 in case of death, within the limited period after 
accident, of any member of the beneficiary department. Decedent 
died June 23, 1909. Held that, since the insurance was against acci- 
dent, as distinguished from decedent’s death, which was the result of 
the accident alone, and this happened prior to the amendment, plain- 
tiff’s. recovery was limited to $3,000. 


(For other cases, see Insurance, Cent. Dig. § 1315; Dec. Dig. § 529.) 


In Error to the Circuit Court of the United States for the District 
of Minnesota; Charles A. Willard, Judge. 

Action by Ella S. Dent against the Railway Mail Association. Judg- 
ment for plaintiff (183 Fed. 840) and defendant brings error. Affirmed, 
on condition. 


Before Hook and Smith, C. JJ., and Pope, D. J. 
Leo Kennedy, of St. Paul, Minn. (John P. Kennedy, of St. Paul, 


Minn., on the brief), for Plaintiff in Error. 


O. H. O'Neill, of St. Paul, Minn., for Defendant in Error. 
Hook, C. J. 


This case involves the liability of the Railway Mail Associa- 
tion, an incorporated fraternal benefit society, under a certificate 
of accident insurance issued to James Dent for the benefit of 
his wife, Ella S. Dent. The association promised by the cer- 
tificate to pay Mrs. Dent $3,000 in case her husband “received 
injuries through external, violent, and accidental means, resulting 
in his death from such injuries within one hundred and twenty 
days.” The constitution and by-laws of the association provided 
as follows :— 


a 
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“No benefit or sum whatever shall be made payable in any 
case whatsoever unless the accident alone results in producing 
visible external marks of injury or violence suffered by the body 
of the member, nor unless the death or disability results wholly 
from the injury and within one hundred and twenty days from 
the date thereof. Nor shall any benefit be paid where death or 
disability results from * * * poison or other injurious matter 
taken or administered accidentally or otherwise. * * * Acci- 
dental death shall be construed to be either sudden violent death 
from external causes, * * * or death within one hundred and 
twenty days from injuries received by accident alone.” 

While in the woods in the suburbs of St. Paul, Minn., Dent 
accidentally came in contact with poison ivy, with the result that 
an eruption appeared between his fingers two or three days after- 
wards, and grew until it covered his limbs and body and in about 
seven weeks caused his death. 

[1] The essentials of a recovery by Mrs. Dent—so far as any 
contentions advanced make these a matter for present considera- 
tion—are that her husband’s death was caused by “accident,” that 
the accident alone resulted in producing “visible external marks 
of injury,” and that his death did not result from poison or other 
injurious matter “taken or administered” accidentally or other- 
wise. His contact with the poison ivy happened by chance, and 
was in ignorance of its character, was unintentional and involun- 
tary, and the result from his conscious act was unexpected. This 
would seem to make it an accident within the customary meaning, 
as clearly as if he had been stung by a poisonous insect or bitten 
by a poisonous reptile. Association vs. Barry, 131 U. S. 100, 9 
Sup. Ct. 755, 33 L. Ed. 60; Western Commercial Travelers’ 
Ass’n vs. Smith, 29 C. C. A. 223, 85 Fed. 401, 40 L. R. A. 6533 
Omberg vs. Mut. Ass’n, 101 Ky. 303, 40 S. W. go9, 72 Am. St. 
Rep. 413. The phrase “injury by accident” in the English Work- 
men’s Compensation Act was held by the House of Lords to in- 
clude an infection with anthrax while handling wool. In Brin- 
tons vs. Turvey, App. Cas. (1905) 230, the Lord Chancellor, said : 

“T think in popular phraseology, from which we are to seek 
our guidance, it [the act] excludes, and was intended to exclude, 
idiopathic disease; but when some affection of our physical 
frame is in any way induced by an accident, we must be on our 
guard that we are not misled by medical phrases to alter the 
proper application of the phrase ‘accident causing injury’ because 
the injury inflicted by accident sets up a condition of things which 
medical men describe as disease. Suppose in this case a tack or 
some poisoned substance had cut the skin and set up tetanus. 
Tetanus is a disease; but should anybody contend that there 
was not accident causing damage ?” 


[2] This has especial bearing on the argument that Dent died 
of a disease, that is, blood poisoning, and not from accident. The 
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testimony was that contact with ivy operates much like a burn, 
in that when the eruption covers the body it seals the skin against 
the natural discharge of the secretions, and blood poisoning re- 
sults. The ultimate effects of many injuries indisputably external 
and accidental might be similarly described. A like contention 
was before this court in Western Commercial Travelers’ Ass’n 
vs. Smith, supra. Next, the accident alone must have produced 
“visible external marks of injury.” There is no doubt that con- 
tact with the ivy directly and alone caused the condition de- 
scribed ; no other cause is suggested. Nor is it disputed that the 
eruption, first on the hands and then on the limbs and body, was 
both visible and external. True, it did not appear until two or 
three days after the contract; but it was not provided it should 
show at once. It came soon and in the natural course, and was 
of a character that left no doubt of the immediate cause. 


Finally, death must not have resulted from poison or other 
injurious matter “taken or administered” accidentally or other- 
wise. ‘This phrase has a more limited meaning than that claimed 
by counsel for the association. Of course the poison or injurious 
substance was not “administered,” as that ordinarily contemplates 
the affirmative action of another person. Nor do we think it was 
“taken.” If the insured had accidentally fallen into a vessel of 
corrosive liquid, or had been injured by the bursting of a carboy 
of vitriol, to which he did not contribute it would not be said the 
injurious substance was taken or administered. The term 
“taken,” which is nearest the case before us, signifies in its 
text an internal taking, and not an accidental external contact. In 
McGlother vs. Provident, etc., Co., 32 C. C. A. 318, 89 Fed. 685, 
the insurance excluded injuries from poison or “contact with 
poisonous substances.” In Preferred Accident Ins. Co. vs. 
Robinson, 45 Fla. 525, 33 South. 1005, 61 L. R. A. 145, 3 Ann. 
Cas. 931, it did not cover injuries “from any poison or infection, 
or from anything accidentally or otherwise taken, administered, 
absorbed, or inhaled.” ‘The language was substantially the same 
in Kasten vs. Casualty Co., 99 Wis. 73, 74 N. W. 534, 40 L. R. A. 
651, and Maryland Casualty Co. vs. Hudgins, 97 Tex. 124, 76 
S. W. 745, 64 L. R. A. 349, 104 Am. St. Rep. 857, 1 Ann. Cas. 
252. Such cases are not in point here. So many and varied are 
the causes of accidental injury that the particular language em- 
ployed in instruments of insurance is of the greatest importance. 
A word added or omitted may alter materially the scope of the 
indemnity. Many cases like the one at bar lie close to the border 
line perhaps, because not definitely in mind for inclusion or ex- 
clusion; but it is a delicate thing for a court to adopt the latter 
course merely upon a supposition that they would have been 
excluded in terms had they been thought of. The insurer most 
familiar with the subject chooses the words of his undertaking, 
and it is not unjust to take them in the sense conveyed to the 
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ordinary reader, nor to hold against him in case of real sub- 
stantial doubt. 

[3] The remaining question is as to the amount of recovery. 
The accident occurred May 2, 1909, at which time the certificate 
of insurance and the constitution and by-laws of the association 
provided for $3,000 if death resulted within one hundred and 
twenty days. June 8, 1909, an amendment of the constitution and 
by-laws was adopted, increasing the amount of indemnity to 
$4,000 in case of death within the limited period after accident 
of any member of the beneficiary department. Dent died June 
23, 1909. ‘The death was the result of the accident alone, and the 
accident happened before the amendment. ‘The insurance was 
against accident, not death, as in an ordinary life policy. The 
subsequent death was relevant only as indicating the extent of the 
accidental injury. The cause of action against the association 
arose when the accident occurred, and was not subject to im- 
pairment by subsequent default of the insured in the conditions 
of continued membership. The insurance being in force at the 
time of accident, the right of the beneficiary would not have 
been affected by its lapse before the death ensued. Burkheiser 
vs. Accident Ass’n, 61 Fed. 816, 10 C. C. A. 94, L. R. A. 112. 
If no subsequent default of the insured would lessen the pre- 
determined sum, it would seem that to increase it should require 
acts or words showing intention of the party obligated. That 
intention does not sufficiently appear in the amendment. Sub- 
stantive legislation, governmental or corporate, relating to de- 
mands or rights of action, is generally construed as prospective 
in operation, and not as affecting those which have accrued. The . 
amendment does not suggest on its face a different construction, 
the certificate of insurance, which the petition says contained a 
promise to pay $3,000, was not changed, and there was no proof 
of subsequent practice by the association indicating the amend- 
ment was to have retrospective effect. The recovery in the trial 
court was $4,000, with interest at 6 per cent per annum from 
December 1, 1909. We think it was excessive by $1,000 and in- 
terest. If the excess, being separable from the balance is remitted, 
the judgment for the right amount should stand. Arkansas 
Cattle Co. vs. Mann, 130 U. S. 69, 9 Sup. Ct. 458, 32 L. Ed. 854; 
Hansen vs. Boyd, 161 U. S. 397, 16 Sup. Ct. 571, 40 L. Ed. 746. 

The order will therefore be that if Mrs. Dent will, within sixty 
days after the filing of this opinion, file in the trial court a re- 
mittitur of $1,000 and interest from December 1, 1909, and also 
file a certified copy thereof in this court, the judgment so reduced 
will be affirmed; otherwise, it will be reversed, and the cause 
remanded for a new trial. 
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MALONEY vs. MARYLAND CASUALTY CO. (No. 326.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—ACCIDENT INSURANCE—NOTICE OF LOSS. 


Where an accident insurance policy required notice of the disability or 
death to be given as soon as reasonably possible after the accident, 
a beneficiary is entitled to recover under the policy for the accidental 
death of the insured upon giving the required notice after his death, 
although the insured was living and conscious for a long time after 
receiving the injury, and gave no notice thereof to the company, 
since the beneficiary had no claim under the policy until the death of 
the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1324-1326; Dec. Dig. § 
537.) 


2. INSURANCE—CONSTRUCTION OF POLICY—FORFEITURE. 


Forfeitures are not favored in the law, especially in insurance policies, 
which are to be construed most strongly against the company, be- 
cause it prepared the contract of insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146.) 


3. CONTRACTS—CONSTRUCTION—CIRCUMSTANCES OF 
PARTIES. 


In construing a contract, the court should put itself in the place of the 
parties to the agreement and then consider how its terms affect the 
subject-matter, and thereby ascertain the intent of the partieg. 


(For other cases, see Contracts, Cent. Dig. §§ 730, 743; Dec. Dig. § 147.) 


4. INSURANCE—ACTIONS ON POLICY—ACCIDENT INSUR- 
ANCE—INSTRUCTION. 


In an action upon an accident policy, an instruction that, if the jury 
found that the death was the direct or indirect consequence of dis- 
ease, or caused wholly or in part by bodily infirmities, and that the 
alleged injury was not the exclusive and independent cause of the 
death, the verdict should be for the defendant, was improper, where 
the jury might have found from the evidence that the insured re- 
ceived a slight accidental injury, that later an infection started at 
that place, and that he died thereafter from blood poisoning, in 
which event the wound produced by the accident would be the proxi- 
mate cause of the death. 


~ “— cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
9.) 


5. INSURANCE—CAUSE OF LOSS—ACCIDENT INSURANCE— 
“ACCIDENTAL.” 

Where an injury occurs without the agency of the insured, it is acci- 
dental within the meaning of an accident insurance policy, even 
though it is brought about designedly by another person. 

(For other cases, see Insurance, Cent. Dig. § 1184; Dec. Dig. § 464.) 


* Decision rendered, May 18, 1914. 167 S. W. Rep. 845. 
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6. INSURANCE—CONSTRUCTION OF POLICY—ACCIDENT IN- 
SURANCE—STATEMENT IN APPLICATION. 


Where an application for accident insurance stated that the applicant’s 
habits were correct and temperate, and, in a separate sentence, that 
he was not subject to certain specified disabilities, and was sound 
“except as follows: No exceptions’—the words “no exceptions” re- 
fer to the freedom from disability and not to the statement as to 
habits. 


(For other cases, see Insurance, Cent. Dig. § 676; Dec. Dig. § 297.) 


7. INSURANCE—CONSTRUCTION OF POLICY—ACCIDENT IN- 
SURANCE—STATEMENT IN APPLICATION. 


A statement, in an application for accident insurance, that the applicant’s 
habits of life were correct and temperate is not a warranty. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec.. Dig. § 265.) 


8. INSURANCE— ESTOPPEL TO ASSERT FORFEITURE—AP- 
PLICATION WRITTEN BY AGENT. 


Where an application for accident insurance was written by the agent 
without consulting the assured, the company is chargeable with the 
knowledge of its own agent, and is estopped from denying that 
which the agent has asserted to be true. 


(For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 379.) 


9. WITNESSES—PRIVILEGED COMMUNICATIONS—WAIVER 
OF PRIVILEGE—INFORMATION ACQUIRED BY PHYSI- 
CIAN. 


Plaintiff sued to recover the amount of a policy insuring, her husband 
against accidental death. Upon the trial of the case the physicians 
who attended the insured gave, without objection by plaintiff, testi- 
mony which was privileged. Held, that the testimony was compe- 
tent in the absence of objection thereto. 


(For other cases, see Witnesses, Cent. Dig. §§ 783, 784; Dec. Dig. § 220.) 


Appeal from Circuit Court, Drew County; James R. Cotham, S. J. 

Action by Mrs. Jennie Maloney against the Maryland Casualty 
Company. Judgment for the defendant and plaintiff appeals. Reversed 
and remanded. 


Jas. C. Knox and Patrick Henry, both of Monticello, for Appellant. 
Williamson & Williamson, of Monticello, for Appellee. 


——_$e@__ —_—_—_- 


STRICKLAND vs. PEERLESS CASUALTY CO.* 
(Supreme Judicial Court of Maine.) 


1, INSURANCE— AVOIDANCE OF POLICY FOR MISREPRE- 
SENTATION—APPLICATION. 


Statements in the application for a policy, which are untrue in fact, viti- 
ate the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 543-547; Dec. Dig. § 254.) 
* Decision rendered, June 30, 1914. 90 Atl. Rep. 974. 
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2. INSURANCE—INSURANCE AGENTS—NOTICE TO AGENT. 

Rev. St. c. 49, § 93, providing that insurance agents shall be regarded as 
in place of the company, and that the company shall be bound by their 
knowledge of the risk and of all matters connected therewith, ap- 
plies to a health policy. 


ne ee cases, see Insurance, Cent. Dig. §§ 96-113, 125; Dec. Dig. § 
95.) 


3. INSURANCE—ACTION ON HEALTH POLIC Y—SUFFI- 
CIENCY OF EVIDENCE. 

In an action upon a health policy, defended on the ground that the in- 
sured made false statements in his application as to not having re- 
ceived medical treatment within five years, evidence held to warrant 
a finding that the agent had full knowledge of prior sickness of the 
insured. 


(For —_ cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


4. INSURANCE—ACTION ON HEALTH POLICY — QUESTION 
FOR JURY. 

In an action upon a health policy, whether plaintiff's disability was an 
acute condition arising from a chronic disease within a provision of 
the policy limiting the company’s liability for illness resulting from 
chronic diseases, was a question for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


5. INSURANCE—-HEALTH POLICY—CONSTRUCTION. 

A clause in a health policy limiting the company’s liability in the event of 
disability or illness, resulting wholly or in part from chronic diseases, 
referred to chronic diseases arising after the application was made, 

(For other cases, see Insurance, Cent. Dig. §§ 1177, 1178; Dec. Dig. § 
454.) 


On Motion and Exceptions from Superior Court, Kennebec County, 
at Law. 

Action by Maurice L. Strickland against the Peerless Casualty 
Company. Verdict for plaintiff, and defendant excepts and moves for a 
new trial. Motion overruled, and exception sustained. 


Argued before Savage, C. J., and Spear, King, Haley, Hanson, and 
Philbrook, JJ. 


Williamson, Burleigh & McLean, of Augusta, for Plaintiff. 
F. W. Clair, of Waterville, and F. E. Brown, of Newark, for De- 
fendant. 





Insurance Law Journal Vol. 44. [Sept., 1914. 


WONDRA vs. NATIONAL LIFE INS. CO. 
(No. 18,616 [122].)* 


(Supreme Court of Minnesota.) 


1. INSURANCE—CONTRACT LIMITATION—WAIVER. 

Hand vs. Ins. Co., 57 Minn, 519, 59 N. W. 538, to the effect that a stipu- 
lation in an insurance contract granting the company a certain 
time after loss within which to make payment, and that no action 
can be brought thereon prior to the expiration of such time, may be 
waived, followed, and applied. 

(Tor other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.) 


2. TRIAL—RECEPTION OF EVIDENCE—FAILURE TO OBJECT 
—INCOMPETENT EVIDENCE—PROBATIVE EFFECT. 

Evidence tending to show the fact of agency, though incompetent, held 
sufficient to justify a finding of agency, since it was received on the 
trial without objection. 

(For other cases, see Trial, Cent. Dig. §§ 260-266; Dec. Dig. § 105.) 


Appeal from Municipal Court of St. Paul; Hugo O. Hanft, Judge. 

Action brought in a justice court by Oliver G. Wondra against 
the National Life Insurance Company. Judgment for plaintiff on appeal 
to the municipal court, and, from denial of motion for amended 
findings and for judgment in its favor, or for new trial, defendant 
appeals. Affirmed. 


Reed & Swift, of Minneapolis, for Appellant. 
Wondra & Helm, of St. Paul, for Respondent. 


* Decision rendered, June 19, 1914. 147 N. W. Rep. 961. Syllabus by 
the Court. 


CLARK vs. BANKERS’ ACCIDENT INS. CO. or DEs 
MornEs, Iowa. (No. 17,394.)* 


(Supreme Court of Nebraska.) 


1, APPEARANCE—VOLUNTARY APPEARANCE—WHAT CON- 
STITUTES. 

Where a defendant makes a special appearance to object to the jurisdic- 
tion of the court over the person, and in the same motion challenges 
the jurisdiction of the court over the subject-matter, which latter 
conclusion is not well founded, this constitutes a voluntary appear- 
ance in the action. 

(For other cases, see Appearance, Cent. Dig. §§ 42-52; Dec. Dig. § 9.) 


* Decision rendered, June 23, 1914. 147 N. W. Rep. 1118. Syllabus by 
the Court. : 
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2. INSURANCE—ACTION ON POLICY—VENUE. 


An action upon an insurance policy is transitory and may be brought 
against a foreign insurance corporation in any county in the state in 
which there may be property of, or debts owing to, defendant, or 
where the defendant may be found or summoned, or,in any county 
where the cause of action or some part thereof arose, or in a county 
where any contract or portion of a contract entered into by such 
insurance company has been violated or is to be performed. Rev. 
St. 1913, §§ 7616, 7619. 


(For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.) 


3. INSURANCE—ACTION ON POLICY—EVIDENCE. 


In an action upon a contract of insurance to be evidenced by a policy to 
be thereafter issued, the policy (which was afterwards issued but 
not delivered to the assured) if offered by defendant may be ad- 
missible in evidence, and in this case it is held that it was error to 
exclude it. 


(For other cases, see Insurance, Cent. Dig. §§ 188-193; Dec. Dig. § 128.) 


4. INSURANCE—ORAL CONTRACT — VALIDITY—AUTHORITY 
OF AGENT. 

Ordinarily, it is within the power of an insurance agent to make an 
oral contract of insurance, or to agree that the insurance shall be 
in force after the application is signed, and the premium paid, and 
before a policy is actually written, unless the assured is, or should 
be held to be, apprised in some manner, either in the application or 
otherwise, that the insurance will not be in force until the applica- 
tion is approved at the home office and the policy issued and de- 
livered. 


(For other cases, see Insurance, Cent. Dig. §§ 188-193; Dec. Dig. § 128.) 


5. INSURANCE—ACCIDENT INSURANCE—BURDEN OF PROOF 
—SUIFFICIENCY OF EVIDENCE. 


The burden of proof in an action on an accident insurance policy is upon 
the beneficiary to show that the deceased was killed by an accident. 
Evidence examined, and held to sustain the verdict in this respect. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668, 1707-1728; 
Dec. Dig. §§ 646, 665.) 


6. INSURANCE--CONTRACT TO ISSUE POLICY —PRESUMP- 
TION. 


Generally the parties to a contract of insurance by which a policy is to 
be issued later will be presumed to intend a policy customarily used 
for such risk, and the amount of the insurance contracted for will be 
taken to be that which may be procured at the rates specified in the 
application and policy, or otherwise published by the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 188-193; Dec. Dig. § 128.) 


Appeal from District Court, Cass County; Travis, Judge. 

Action by Vesta Clark against the Bankers’ Accident Insurance 
Company of Des Moines, Iowa. From judgment for plaintiff, defend- 
ant appeals. Affirmed conditionally. 


Byron Clark, of Omaha, and W. A. Robertson and C. A. Rawls, 
both of Plattsmouth, for Appellant. 
Matthew Gering, of Plattsmouth, for Appellee. 
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PACIFIC MUT. LIFE INS. CO. oF CALiFornia vs. 
McDOWELL. (No. 2,884.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE—FORFEITURE PROVISION—WAIVER. 

Where a policy insures against accident for a period of one month only, 
but provides that it may be renewed and kept in force from month 
to month by the payment of monthly premiums on a certain day of 
each month, and that it shall be void and of no force and effect if 
such payments are not made on or before the day mentioned in the 
policy, such forfeiting provisions, being inserted solely for the bene- 
fit of the insurance company, may be waived by the company if it 
so desires, and such waiver on the part of the insurance company 
may be inferred from acts, as well as words. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


2. INSURANCE—FORFEITURE PROVISION—WAIVER. 

Although a policy may provide for the payment of monthly premiums on 
or before 12 o’clock noon of the first day of each month, and that 
all premiums are due without grace at the time specified, and that 
the policy shall be void unless such premiums are so paid, and con- 
tains the further provision that no alterations or waiver of the con- 
tract shall be valid unless made in writing at the company’s home 
office and signed by the president or vice-president and secretary or 
assistant secretary, yet if such company, in dealing with a certain 
class of policyholders in a certain district, establishes a custom with 
such policyholders of accepting the premium payments at a later 
date because of the fact that such policyholders received their 
monthly pay at a later date, and receives such premiums and ap- 
propriates them and recognizes the policies as, continuing in force 
by accepting the premiums, such acts on the part of the company 
constitute a waiver of the provision that the policy shall be void 
unless the premiums are paid on the first day of the month. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


3. INSURANCE—FORFEITURE PROVISION—WAIVER. 


Where such monthly premiums are collected and retained by the com- 
pany month after month, and the policies continued in force, such 
acts constitute a waiver on the part of the company itself, and not a 
waiver on the part of its local agents and collectors. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


4, INSURANCE—FORFEITURE PROVISION—WAIVER. 


Plaintiff took out a monthly accident policy which provided for pay- 
ment of the premiums at noon of the first day of each month. He 
was a laborer in the oil fields and received his pay usually about 
the 15th of the month and paid the premiums on his policy from the 
15th to the 25th of each month for a period of four or five months, 
during which time the company had received and appropriated 


* Decision rendered, Jan. 19, 1914. 141 Pac. Rep. 273. Syllabus by the 
Court. 











A.& H.] Pierre vs. Kansas City Casualty Co. 315 


same, without any remonstrance or objection. This custom was fol- 
lowed with all plaintiff's colaborers in the oil field because they re- 
ceived their pay late in the month. This is held to constitute a 
waiver of the provisions that the premiums should be paid before 
noon of the Ist day of each month, and the company cannot escape 
liability for an accident occurring previous to the day on which it 
had been its custom to receive the premiums. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


Commissioners’ Opinion, Division No. 2. Error from Superior Court, 
Oklahoma County; E. D. Oldfield, Judge. 

Action upon an accident insurance policy by Allen McDowell against 
the Pacific Mutual Life Insurance Company of California. Judgment 
for plaintiff, and defendant brings error. Affirmed. 


D. B. Welty and H. A. Wilkinson, both of Oklahoma City, for 
Plaintiff in Error. 

V. E. McInnis, of Oklahoma City, D. E. Turner, of Eufaula, and 
A. F. Moss, of Tulsa, for Defendant in Error. 


———_——-- -$e@—____-_- — 


PIERRE vs. KANSAS CITY CASUALTY CO. or Kansas 
City, Mo. (No. 11,980.)* 
(Supreme Court of Washington.) 


INSURANCE—ACCIDENT INSURANCE—QUESTION FOR JURY 
—RISK. 

On evidence in an action by a surviving husband and administrator of 
the beneficiary in a policy of accident insurance, held, that the ques- 
tion whether the death of the beneficiary was caused “by the burn- 
ing of a building while therein” was for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


$ 668.) 


Department 2. Appeal from Superior Court, Chehalis County; 
Mason Irwin, Judge. 

Action by William H. Pierre, as administrator of the estate of 
Christine A. Pierre, deceased, against the Kansas City Casualty Com- 
pany of Kansas City, Missouri. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


William E. Campbell, of Hoquiam, for Appellant. 
A. Emerson Cross and Dan Pearsall, both of Aberdeen, for Re- 
spondent. 





* Decision rendered, July 3, 1914. 141 Pac. Rep. 690. 
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/ 
CASUALTY, SURETY AND MISCELLANEOUS. 


COURT OF APPEALS OF NEW YORK. 


MASON-HENRY PRESS 
vs. 


‘ETNA LIFE INS. CO+* 


1. INSURANCE—LIABILITY INSURANCE—LIMITATION OF 
LIABILITY. 

The parties to an employer’s liability insurance policy could, by their 
contract, limit the insurer’s liability and exempt it from | liability for 
damages resulting from the employer’s violation of the Labor Law 
(Consol. Laws, c. 31). 

(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 


2. INSURANCE—LIABILITY INSURANCE—DEFENDING AC- 
TIONS. 

Where an employer’s liability insurance policy exempted the insurer 
from liability on account of injuries or death to or caused by any 
person employed in violation of law, the insurer, upon a claim being 
made by an employee for damages on various grounds covered by the 
policy, and also on the ground of an alleged violation of the law, 
could either refuse to defend the action, taking its chances that the 
only ground of liability established would be the violation of law, or 
proceed with the defense under an understanding with or notice to 
the employer, express or implied, that it would defend against all 
allegations of fault, but that, if the only allegation sustained was 
the one of violation of law, its rights should be preserved, and it 
should not be liable. 

(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


3. INSURANCE — LIABILITY INSURANCE—CON DITION sS— 
WAIVER AND ESTOPPEL. 


The holder of an employer’s liability insurance policy, providing that it 
did not cover loss or expense on account of injuries or death to or 
caused by any person employed in violation of law, was served with 
notice of a claim, and later with a summons and complaint, which 
were delivered to the insurer, and both of which stated as one of 
the grounds of liability that the injured employee was fifteen years 
of age, and that no employment certificate as required by law had 
been issued to him. Upon receiving the notice of claim, the insurer 
asked the employer if it had an employment certificate, and was 
informed that the employer had a statement from the boy’s father that 
he was sixteen years old. On receiving the complaint, it notified 
the employer that, if it developed on the trial that the employee was 
employed contrary to law, the case “would not fall to us for atten- 
tion.” In a conversation with the employer’s agent, the insurer told 
him that this was just a formal notice, and that the insurer was going 
on with the case and going to take care of it. Subsequently, hav- 


* Decision rendered, “June 9, 1914, 105 N. E Rep. 826. 
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ing discovered a baptismal record indicating that the boy was under 
sixteen years of age, the insurer suggested a settlement; but the 
employer refused to contribute towards a settlement, insisting that 
there had been no violation of law, and that the insurer must pro- 
tect it. The insurer defended the action, and the employee recov- 
ered on the sole ground that he was employed in violation of law. 
Held, that the insurer did not waive, and was not estopped to rely 
upon, the provision against liability for matters arising out of a vio- 
lation of law. 


(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
§ 615.) 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by the Mason-Henry Press against the A®tna Life Insurance 
Company. From a judgment of the Appellate Division, Fourth Depart- 
ment (155 App. Div. 876, 139 N. Y. Supp. 1133), unanimously affirming a 
judgment dismissing plaintiff's complaint entered on an order of the 
Trial Term directing a nonsuit, plaintiff appeals. Affirmed. 


George W. O’Brien and Albert J. Oot, both of Syracuse, for Ap- 
pellant. 
Charles E. Spenser, of Syracuse, for Respondent. 


Hiscock, J. 

The respondent issued to the appellant a contract of insurance 
commonly known as an employers’ liability policy, agreeing to 
indemnify it against loss or expense from claims arising out of 
injuries to employees. This policy, in most of its essential parts 
at least, was in the ordinary form of such contracts, and for the 
purposes of this discussion special attention need be called to only 
a few of its provisions. 

In substance it provided for notice to the insurer of any ac- 
cident, for delivery to latter of any summons or complaint in an 
action for injuries and control by it of such litigation, with the 
right to call on the insured for co-operation; also prohibited the 
insured from assuming any liability or interfering in any negotia- 
tions for settlement or in any legal proceedings, or from settling 
any claim except at its own cost without the consent of the insurer. 

It also contained the following provision, which was denom- 
inated a “Condition,” and which is the important clause in this 
action :— 

“This policy does not cover loss or expense arising on account 
of or resulting from injuries or death to, or if caused by (1) any 
person employed in violation of law.” 

In its business appellant operated a printing press, and after 
the issue of the policy, and while the same was in full force, a 
boy in its employ was injured while operating the press. Sub- 
sequently he served on appellant a notice of claim under the 
Employers’ Liability Act (Consol. Laws, c. 31 §§ 200-204), and 
still later commenced an action to recover damages. Both in his 
notice and in his complaint he alleged various derelictions and 
acts of negligence, and amongst them that at the time of the 
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accident he was fifteen years of age, that no certificate as required 
by law had been issued permitting him to work in a factory or 
upon printing presses, and that he was therefore employed by the 
appellant in violation of the Labor Law (Consol. Laws, c. 31), 
and that said violation caused said accident. An answer was 
served by the respondent in that action in the name and behalf 
of the appellant, denying all allegations of negligence and liability. 

At the trial the trial justice dismissed all other grounds of com- 
plaint and permitted the case to go to the jury on the sole charge 
that the boy had been employed by the insured in violation of 
law, and the jury on said ground found a verdict in his favor 
awarding a substantial sum for damages on which judgment was 
entered. This respondent refused to pay such judgment on the 
ground that it resulted from the violation by the insured of the 
Labor Law, and therefore came within the condition or exemption 
above quoted. 

To retrace our steps somewhat, the insured, appellant here, 
promptly notified this respondent of the accident as soon as it 
happened, and there was some discussion with the latter’s agent 
concerning the age of the boy. When the notice of claim and the 
summons and complaint in that action were served, they were 
promptly transmitted to this respondent. On receipt of the former 
the latter wrote to the appellant that it noticed the allegation in 
the notice “that injured was fifteen years of age,” and asking it 
to advise respondent whether it had on file at its office a copy of 
an employment certificate. To this appellant replied that it had 
on file a statement from the boy’s father that he was sixteen 
years of age, which would avoid any violation of the Labor Law. 
On receipt of the summons and complaint respondent wrote the 
appellant a letter, stating in substance that it noticed the allega- 
tion in the complaint that the injured was under sixteen years of 
age, and that no certificate as required by law had been issued, 
and calling the attention of the assured to that provision of the 
policy already quoted providing that the policy did not cover any 
case where a person had been employed in violation of the law, 
and stating that, if it developed on the trial of the case that 
“injured was employed contrary to law, this case would not fall to 
us for attention.” 


On receipt of this letter appellant’s officer had a conversation 
with respondent’s agent in which the former in substance stated 
that he did not understand this latter notice; that they had a 
statement from the boy’s father that the boy was over sixteen 
years of age, and thought “that they were lying when they say 
the boy is under sixteen,” and in which the agent, on the other 
hand, stated :— 

“That is all right; that is just a formal notice we send out in 
cases; don’t give yourself any uneasiness about that. * * * The 
Etna is going on with the case, and is going to take care of it. 
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* * * Mr. Spencer will have charge of the case; I want you to 
see Mr. Spencer and keep yourself in touch with him.” 

Subsequently this respondent, continuing an investigation of 
the boy’s age, discovered a baptismal record indicating that he 
was under sixteen years of age as claimed, and therefore had 
been employed by appellant in violation of law. It mailed to the 
appellant a copy of this certificate, and on receipt thereof the 
latter’s officer again went to respondent’s office, where the follow- 
ing conversation occurred :— 

Respondent’s manager: “I have been thinking this matter over 
considerably since we received this birth certificate, and it seems 
to me as though this is a very dangerous case in view of that 
certificate. I would advise that some sort of settlement be made.” 

Appellant’s officer : “Well, that is a matter entirely for the A‘tna 
Insurance Company to consider.” 

Respondent’s manager: “Would not your concern favor con- 
tributing towards a settlement ?” 

Appellant’s officer: “Certainly not; we have the written state- 
ment of the father that the boy was sixteen years of age; we have 
hired him in perfectly good faith; we have paid our premiums to 
the company regularly ; and we shall expect the company—insur- 
ance company—to take care of us and protect us according to 
the terms of the policy.” 

Respondent’s manager: “Well, we will go ahead and take care 
of it; we will go ahead with the case, but I think you are using 
very poor judgment in deciding as you have.” 

The respondent did thus conduct the defense, and as the time 
for the trial approached it called on the insured for co-operation 
in the way of furnishing evidence, and its counsel took part in 
the trial of the action. 

[1] The parties, by their contract of indemnity or insurance 
had a right to place a limitation on the insurer’s liability, and to 
exempt the latter from any claim for indemnity to the insured 
against damages resulting from the latter’s violation of the Labor 
Law. They did insert in the contract a clause thus limiting the 
liability of the insurer. 

The jury in the employee’s action determined that the accident 
did result from such a violation of law by the insured, and the 
judgment of which the latter now seeks payment from the respond- 
ent measures the damages caused solely by such violation. Under 
these circumstances it is plain that the respondent should have 
the benefit of the limitation on its liability which has been duly 
accepted and agreed to, unless it has in some manner waived this 
limitation, or by its conduct has estopped itself from asserting 
the same. We cannot discover that it has done either. 

[2] When the employee made his claim for damages against 
the insured basing such claim on various grounds which were 
covered by the policy of insurance, and also on the alleged viola- 
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tion of law which was not covered thereby, the insurer had a 
choice between two courses of action which would preserve the 
limitation on its liability which has been referred to. It could 
regard simply the charge of violation of law by the insured and 
refuse to defend the action, taking its chances that the sole ground 
of liability, if any, would be established, and for which it would 
not be liable. On the other hand, it could proceed with the de- 
fense of the action under an understanding with or notice to the 
insured, express or implied, that it would defend against all 
allegations of fault, and that, if in the end it should come out 
that the only allegation sustained was the one of violation of 
law, its rights should be preserved, and it should not be liable. 


[3] It could hardly be expected that the respondent would 
take the first course. As has been stated, various grounds of negli- 
gence were alleged which were covered by the policy, and the 
insured insisted from the outset that it had not violated the law 
in hiring the boy, and that therefore this allegation of fault was 
untrue. Under such circumstances, I think that the insurer, as a 
matter of safety to itself and of fairness to the insured, was 
bound to undertake the defense of the action for the benefit of 
both and of each. But I think that the respondent did all that 
was necessary and all that it could do to preserve and assert its 
rights under the exemption or condition while thus proceeding 
with the defense of the case. Of course, there was no method by 
which it could compel the insured to make an explicit agreement 
of the kind above suggested covering this subject. All it could or 
was bound to do was to fairly and reasonably assert its rights 
under the policy in such a manner as would be notice to the in- 
sured that it did not intend to waive those rights by proceeding 
with the defense of the action. This it did. At the very outset 
it called to the attention of the insured the allegation of the em- 
ployee that he was being employed in violation of law, and that, 
if such proved to be the case, “this case would not fall to us for 
attention.” While this language is somewhat colloquial, the 
notice as a whole was evidently fully understood by the appellant, 
and I do not think that the subsequent conversation with re- 
spondent’s agent which was not given by appellant’s officer on the 
first, but only on the second trial, served to obliterate the effect 
of this notice. It did not withdraw the written notice or destroy 
its meaning, and, whether this notice was regarded as a “formal” 
or informal document, it called to the attention of the insured 
that there was a charge of violation of law causing the accident 
which was not covered by the policy, and the further statement 
that the defendant was “going on with the case and was going 
to take care of it,” did not at all destroy the proposition that, if 
at the end of that case it should be determined that the accident 
resulted from a cause not covered by the policy, the insurer would 
not be liable. 
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But even if this conversation permitted any uncertainty about 
the respondent’s attitude, such uncertainty was certainly removed 
by subsequent events. It discovered evidence which corroborated 
the employee’s claim that he was under age, and that he had been 
employed in violation of the law; and this information was 
promptly brought to appellant’s attention with a request that the 
insured co-operate with the insurer in effecting a settlement of 
the case. In response to this request the appellant, in line with 
its continued assertions that there had been no violation of. the 
law, refused to entertain any suggestion of such co-operative 
settlement and instead stood on its rights under the policy, in- 
sisting that the respondent should proceed with the trial of the 
action. 

Under all of these circumstances it is impossible to see how 
the respondent ever indicated any waiver of its rights or ever so 
misled thé insured that it is now estopped from asserting those 
rights. It called attention to the alleged violation of law and to 
its exemption from liability ior claims arising from such violation. 
It discovered evidence strongly indicating that there had been 
a violation of law which would bring the exemption into effect 
and urged a settlement of what was regarded as a dangerous 
case for the benefit of both parties. ‘The appellant’s attitude from 
beginning to end was that it had been guilty of no violation, that 
the allegation of violation was false, and that the insurer under 
its policy was compelled to defend the action. The jury has found 
that the appellant was inaccurate in its assertion that there had 
been no violation of law. It has established the facts as 
making the accident to the employee of a character not covered 
by respondent’s policy, and for which the latter has plainly in- 
sisted that it was not liable as insurer. 

We see no good reason for reversing the action of the courts 
below and holding the respondent liable for a claim which the 
parties, as evidenced by their written contract, never intended 
it should pay. The case is entirely unlike that of Brassil vs. 
Maryland Casualty Co., 210 N. Y. 235, 104 N. E, 622. There 
the insuring company pursued a course which we regarded as in 
violation of its contract, and <.s most unfair towards the insured. 
It refused to permit the insured to effect a settlement of the claim, 
and then when the time for doing this had passed, and a large 
judgment far in excess of the amount for which indemnity had 
been contracted had been recovered as the result of the opposite 
course of litigation, it refused to continue the defense as it was 
bound to. 

In this case, on the other hand, the insurer seems to have 
acted with entire fairness and with due regard for its obligations 
and for the rights of the insured, and, if the result has been dis- 
astrous to the latter, it must be accounted one of the fortunes 
of litigation in which juries sometimes unexpectedly determine 
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for parties what the real facts are, or the result of appellant’s 
unwillingness to co-operate with respondent in settling what was 
a well founded claim of its violation of law. 

The judgment should be affirmed, with costs. 

Willard Bartlett, C. J., and Werner, Collin, Cuddeback, Miller, 
and Cardozo, JJ., concur. 

Judgment affirmed. 


SUPREME COURT OF ILLINOIS. 


FIDELITY & CASUALTY CO. or New York 
US. 


BOARD OF REVIEW OF COOK COUNTY. (No. 9,284.)* 


1. TAXATION—SITUS OF PROPERTY—CORPORATE RECEIPTS 

Only such property as has a situs in this state is subject to taxation un- 
der the general Revenue Act (Hurd’s Rev. St. 1911, c. 120), and 
hence only such receipts of a foreign corporation for the previous 
year as were on hand or in banks in a county on April lst were as- 
sessable there under the Revenue Act. 

(For other cases, see Taxation, Cent. Dig. §§ 196-198, 200, 291; Dec. Dig. 
§§ 98, 168.) 


2, TAXATION—PROPERTY SUBJECT—CORPORATE RECEIPTS 
—STATUTORY PROVISIONS. 

Section 30, Act March 11, 1869 (Hurd’s Rev. St. 1911, c. 73, § 78), rela- 
tive to fire, marine, and inland navigation insurance companies, which 
requires every agent of any foreign insurance company to return 
to the proper officer annually the amount of the net receipts of 
such agency for the preceding year, which shall be entered on the 
tax lists and subject to taxation as other personal property, was not 
rendered applicable to casualty insurance companies not engaged in 
the fire, marine, or inland navigation insurance business by section 1, 
Act May 1, 1879 (Hurd’s Rev. St. 1911, c. 73, § 36), providing that 
every foreign insurance company must comply with the require- 
ments of the general insurance laws of the state governing fire, 
marine, and inland navigation insurance companies doing business 
in the state “before it shall be lawful” for such company to transact 
business, especially as casualty insurance companies applying for 
permission to do business could not comply with section 30 of the 
act of 1869 before being authorized to do business. 


(For other cases, see Taxation, Cent. Dig. § 248; Dec. Dig. § 140.) 

3. TAXATION —STATUTORY PROVISIONS — CONSTRUCTION 
IN FAVOR OF TAXPAYER. 

The net receipts of foreign insurance companies not being taxable un- 
der the general Revenue Act, such tax is a special tax, and authority 


* Decision rendered, June 16, 1914. 105 N. E. Rep. 704. 
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to impose it must be found in some other act in clear and unam- 
biguous language, and, if there is any doubt whether the language 
of the act was intended to authorize such tax, it will not be ex- 
tended beyond its clear import in order to subject the property to 
the tax, as such statutes are construed most strongly against the 
government and in favor of the citizen. 


(For other cases, see Taxation, Cent. Dig. § 291; Dec. Dig. § 168.) 


Proceeding by the Fidelity & Casualty Company of New York against 
the Board of Review of Cook County to review a decision of the board 
confirming the action of the Board of Assessors of Cook County in as- 
sessing plaintiff for taxation. Assessment annulled and set aside. 


Miller, Gorham & Wales and Henry Russell Platt, all of Chicago, 
for Appellant. 

Dennis W. Sullivan, of Chicago (Henry Horner, of Chicago, of 
counsel), for Appellee. 


FARMER, J. 

On April 16, 1913, appellant, the Fidelity & Casualty Company 
of New York, incorporated under the laws of that state, filed 
with the board of assessors of Cook County a sworn schedule 
showing that on the 1st day of April, 1913, appellant had per- 
sonal property in Cook County of the fair cash value of $29,- 
278.33. Upon receipt of said schedule said board of assessors 
ordered appellant to show cause why it should not be assessed 
upon the net receipts of its agency in Cook County for the year 
next preceding April 1, 1913. Upon a hearing of said order to 
show cause the board of assessors of Cook County demanded 
appellant, by its general agents at Chicago, to return to the board 
of assessors the amount of the net receipts of said agency for 
the year next preceding April 1, 1913, that said amount might 
be entered on the tax lists of said county of Cook for the pur- 
pose of taxation. The board of assessors stated that, unless a 
schedule of appellant’s net receipts was filed, appellant would 
be assessed upon the full amount of its net receipts as estimated 
by the board and a penalty of 50 per cent added thereto. This 
demand was complied with under protest, and a return made 
showing the amount of the net receipts for the stated time to be 
$559,824.50, said net receipts being made up from business com- 
monly known as accident insurance, health insurance, liability 
insurance, fidelity insurance, surety insurance, plate glass insur- 
ance, steam boiler insurance, burglary insurance, and flywheel 
insurance, and no part of said receipts arose or was made up 
from life, fire, marine, or inland navigation insurance. This re- 
turn of the net receipts by the Chicago general agents of appellant 
was made under protest that the agency was not required by 
law to make the return, but made the same at the express direc- 
tion and demand of the board of assessors, and for the purpose 
of a test case, and upon the threat that if such return was not 
made appellant and other companies doing a like business, and 
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not being either life, fire, marine, or inland navigation insurance 
corporations, would be assessed upon the estimated full amount 
of their net receipts and a penalty of 50 per cent added. There- 
after the board of assessors assessed appellant upon the amount 
furnished by its Chicago agency as the amount of its net receipts 
for the year next preceding April 1, 1913. Appellant in due time 
filed with the board of review of said county its complaint, in 
writing, of the action of the board of assessors. Upon a hearing 
the board of review confirmed the action of the board of as- 
sessors, and held the net receipts derived from each of the nine 
kinds of insurance before enumerated, which make up the grand 
total of $559,824.50 as the net receipts for the year next pre- 
ceding April I, 1913, and subject to taxation. An appeal from 
this finding was taken by appellant, and a statement of the 
facts in the case made by the clerk of the board of review and 
transmitted to the auditor of public accounts, who has, under 
clause 4 of paragraph 329 of chapter 120 of Hurd’s Statutes of 
1911, transmitted the cause to this court for determination. 

Appellant contends that the assessment of the net receipts of 
the Chicago agency by the board of assessors was without war- 
rant of law, that such net receipts are exempt from taxation, and 
that the board of review erred in affirming the action of the 
board of assessors. 

[1] The property subject to taxation under the general 
Revenue Act is such as has a situs in this state. The net receipts 
of appellant in Cook County for the year previous to April 1, 
1913, which were on hand or in banks there on that day, were 
taxable under the Revenue Act, and were scheduled. No 
authority is conferred by that act to tax the net receipts of ap- 
pellant which may have been absorbed by losses or transmitted to 
the home office of the appellant in the state of New York before 
April 1, 1913. If property of the character here sought to be 
subjected to taxation is liable, authority to tax it must be found 
elsewhere than in the Revenue Act. Appellant is not engaged 
in fire, marine, or inland navigation insurance. It is what is 
generally known as a casualty insurance corporation. Its business 
is accident insurance, health insurance, liability insurance, fidelity 
insurance, surety insurance, plate glass insurance, steam boiler 
insurance, burglary insurance, and flywheel insurance. 

[2] In 1869 the Legislature passed 

‘An act to incorporate and govern fire, marine and inland 
navigation insurance companies doing business in the state of 
Illinois.” Hurd’s Stat. 1911, p. 1313. 

Section 30 of that act was slightly amended in 1879 in phrase- 
ology, but not in meaning. As amended its reads :— 

“Every agent of any insurance company, incorporated by the 
authority of any other state or government, shall return to the 
proper officer of the county, town or municipality in which the 
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agency is established, in the month of May, annually, the amount 
of the net receipts of such agency for the preceding year, which 
shall be entered on the tax lists of the county, town and mu- 
nicipality, and subject to the same rate of taxation, for all 
purposes,—state, county, town and municipal,—that other per-/ 
sonal property is subject to at the place where located; said tax 
to be in lieu of all town and municipal licenses; and all laws 
and parts of laws inconsistent herewith are hereby repealed: 
Provided, that the provisions of this section shall not be construed 
to prohibit cities having an organized fire department from levy- 
ing a tax, or license fee, not exceeding 2 per cent in accordance 
with the provisions of their respective charters, on the gross 
receipts of such agency, to be applied exclusively to the support 
of the fire department of such city.” 

The act of 1869 does not purport to apply to any insurance 
corporations except such as are engaged in fire, marine, and 
inland navigation insurance, and we do not understand appellee to 
claim that section 30 authorized the assessment and taxation of 
the net receipts of any insurance companies except such as are 
engaged in these lines of insurance. The position of appellee is 
that section 30 of the act of 1869 must be considered together 
with an act approved May 1, 1879, in force July 1, 1879. That 
act is entitled :— 

“An act to compel all insurance companies of other states and 
countries, doing any kind of insurance business in this state, other 
than life, to comply with the general fire and marine insurance 
laws, of this state, and to require deposits of plate glass, accident 
and steam boiler insurance companies.” Hurd’s Stat. 1911, p. 
1 309. 

It consists of one section, and reads as follows :— 

“That every insurance company, or association incorporated by 
or organized under the laws of any other state, or any foreign 
government must comply with the requirements of the general 
insurance laws of this state, governing fire, marine, and inland 
navigation insurance companies, doing business in the state of 
Illinois, before it shall be lawful for such company or association 
to take risks or transact any kind of insurance business in this 
state, other than that of life insurance, and such companies or 
associations, and all persons acting as agents thereof, shall be 
subject to the same penalties prescribed therein for a violation 
of any of the provisions thereof: Provided, that no plate glass, 
accident or steam boiler insurance company shall be required to 
have a larger capital than $100,000 actually paid up, nor shall 
any such company be authorized to transact business in this state 
without having previously deposited with the state treasurer of 
this state, or with the chief financial officer or Commissioner of 
Insurance of the state, where such company is organized, secur- 
ities, duly assigned to such officers, in trust for the benefit of 


eee 
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all its policyholders, the market value of which shall at all times 
be equal to $100,000. Said deposit shall consist of such like 
securities, as fire insurance companies are by the general insur- 
ance laws of this state authorized to invest in.” 

[3] Appellee contends that the act of 1879 broadened section 
30 of the act of 1869 and makes taxable the net receipts of all 
foreign insurance companies doing business in this state except 
life insurance companies, no matter what the character of the 
insurance. It is insisted that the act of 1879 subjected appellant 
to all the requirements of the law governing foreign, fire, marine, 
and inland navigation insurance companies doing business in this 
state, including the liability of its net receipts to taxation. We 
do not so construe the act of 1879. Prior to the passage of that 
act there was no law in this state for the government of casualty 
insurance companies organized under the laws of another state 
and doing business in this state. The act of 1869 provided for 
the organization and government of fire, marine, and inland 
navigation insurance companies organized under the laws of this 
state, and also for the government of similar insurance companies 
organized under the laws of other states, and prescribed require- 
ments necessary to be complied with by such foreign corporations 
as a condition precedent to their right to do business in this state. 
As we understand the act of 1879, its purpose was to extend the 
provisions of the act governing fire, marine, and inland naviga- 
tion insurance companies, so that its conditions and requirements 
should apply to all insurance companies, other than life, as a 
condition precedent to their right to do business in this state. The 
act of 1879 provides that every insurance company organized 
under the laws of another state must comply with the requirements 
of the general insurance laws governing fire, marine, and inland 
navigation insurance companies doing business in this state “before 
it shall be lawful” for such company to transact business in this 
state, and all insurance companies are made subject to the penal- 
ties prescribed in the act governing fire, marine, and inland 
navigation insurance companies for a violation of that act. 
Casualty insurance companies applying for permission to do 
business in this state could not comply with section 30 of the 
act of 1869 before being authorized to do business in this state. 
The act of 1879 was broad enough.to extend the provisions of the 
act of 1869 relating to the requirements to be complied with by 
foreign insurance companies seeking to do business in this state 
to such insurance companies as appellant. The payment of a 
tax on net receipts was not and could not be a condition precedent 
to the right to do business, and we do not think it a reasonable 
construction to hold that, because fire, marine, and inland naviga- 
tion insurance companies were required by the act of 1869 to 
pay taxes on their net receipts, the mere extension of the re- 
quirements of that act as conditions precedent to the right to 
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do business in this state subjected the net receipts of other in- 
surance companies such as appellant to taxation. It seems to us 
clear that in the passage of the act of 1879 the Legislature was 
dealing only with the conditions upon which it would admit 
other foreign insurance companies than those doing fire, marine, 
or inland navigation insurance to do business in this state. It 
was undoubtedly within the province of the Legislature to have 
required foreign insurance companies like appellant to pay taxes 
on their net receipts; but in our opinion it did not do so. Net 
receipts of foreign insurance companies not being taxable under 
the general Revenue Act, the authority to impose such tax, which 
is in the nature of a special tax, must be found in some other 
act in clear and unambiguous language. If there is any doubt 
whether the language of an act was intended to authorize the 
taxation of certain property, the language of the act will not be 
extended beyond its clear import in order to make the property 
subject to the tax. In case of doubt such statutes are construed 
most strongly against the government and in favor of the citizen. 
People vs. Griffith, 245 Ill. 532, 92 N. E. 313; Hopkins vs. 
People, 174 Ill. 416, 51 N. E. 757; United States vs. Wiggles- 
worth, 2 Story, 369, Fed. Cas. No. 16,690; Hartranft vs. Weig- 
mann, 121 U. S. 609, 7 Sup. Ct. 1240, 30 L. Ed. 1012; Eidman 
vs. Martinez, 184 U. S. 578, 22 Sup. Ct. 515, 46 L. Ed. 697. 

The construction we have placed upon the act of 1879 appears 
to us to be strengthened by the fact that in 1899 the Legislature 
passed an act containing nineteen sections for the incorporation 
and government of casualty insurance companies, whether or- 
ganized in this state or in a foreign state, and providing conditions 
that must be complied with by casualty insurance companies 
organized under laws of other states before they will be permitted 
to transact business in this state. That act contains a repealing 
clause repealing all acts and parts of acts inconsistent with it, and 
appellant contends it repealed the act of 1879. There is force in 
this position; but whether it does or not is not material to the 
determination of this case in our view of the act of 1879. The 
act of 1899 contains no provision for taxing the net receipts of 
such insurance companies as appellant. There may be no valid 
reason why the net receipts of casualty insurance companies should 
not be taxed the same as the net receipts of fire, marine, and in- 
land navigation insurance companies; but that it a question fot 
the Legislature, and not for the courts. 

The order of the board of review confirming the assessment 
of the net receipts of appellants is reversed, and the assessment 
annulled and set aside. 

Assessment annulled and set aside. 
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BRIGGS er au. vs. COLLINS. (No. 2.)* 


(Supreme Court of Arkansas.) 


1. BILLS AND NOTES—ACTION ON NOTE—QUESTION FOR 
JURY. 

Where, in an action by the general agent of an insurance company on 
a note executed to a local agent for premiums and by him trans- 
ferred before maturity to the general agent, plaintiff testified that 
he was an innocent holder, etc., the question was for the jury; the 
mere interest of plaintiff being a circumstance from which the jury 
could infer to the contrary. 

(For other cases, see Bills and Notes, Cent. Dig. §§ 1862-1893; Dec. Dig. 
§ 537.) 

2. BILLS AND NOTES—BONA FIDE PURCHASERS—DEFENSES 
AS AGAINST BONA FIDE PURCHASERS. 

In an action by a bona fide purchaser of a negotiable note, it was no 
defense that there was an agreement with the payee whereby it was 
to be paid by a cancellation of the payee’s indebtedness to the maker. 

(For other cases, see Bills and Notes, Cent. Dig. § 956; Dec. Dig. § 383.) 

3. INSURANCE—AGENT—EXTENT OF AUTHORITY. 

An agent with authority to solicit insurance and receive money or other 
things of value in payment of the premium has no apparent author- 
ity to accept the cancellation of his own indebtedness for such pre- 
mium, and where the person dealt with has knowledge of the agency 
he cannot avail himself of payment made in that way. 

(For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 


Appeal from Circuit Court, Polk County; Jefferson T. Cowling, 
Judge. 

Actions by W. B. Collins against A. C. Briggs and Fred H. Daniels. 
From judgments for plaintiff, defendants appeal. Affirmed. 


J. I. Alley, of Mena, for Appellants. 
G. C. Hardin, of Ft. Smith, for Appellee. 


~ * Decision rendered, June 1, 1914. 167 S. W. Rep. 1114. 
————909—__—— 


LIVE STOCK INS. ASS’N or Hunvrincton vs. EDGAR. 
(No. 8,337.)* 
(Appellate Court of Indiana, Division No. 1.) 


1, PLEADING—OBJECTIONS—-DEMURRER—WAIVER. 

In determining the sufficiency of a complaint against a demurrer thereto, 
all defects, except those specified in the memorandum accompanying 
the demurrer required by Burns’s Ann. St. 1914, § 344, are waived. 

(For other cases, see Pleading, Cent. Dig. §§ 1355-1359, 1361-1365, 1367- 
1374, 1386; Dec. Dig. § 406.) 


o* Decision rendered, June 12, 1914. 105 N. E. Rep. 641. 
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2. INSURANCE—LIVE STOCK POLICY—KILLING INJURED 
ANIMALS—DEFENSES. 

Where a horse, insured under a policy providing against loss by death 
or theft, was kicked by another horse, resulting in the breaking of 
the femur bone of a hind leg, causing a compound comminuted 
fracture, which, in accordance with the opinion of a veterinary 
surgeon and other men skilled in the care of horses, was incurable, 
and which would ultimately result in the death of the horse, the 
fact that plaintiff, in accordance with the advice so given, authorized 
the killing of the animal was no defense to an action on the policy. 


(For other cases, see Insurance, Cent. Dig. § 1130; Dec. Dig. § 426.) 


3. APPEAL AND ERROR—ASSIGNMENTS OF ERROR—DESIG- 
NATION OF PARTIES. 

The assignment of errors is the complaint on appeal, and a failure to 
properly designate the parties therein is ground for dismissal. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 2990-2996; Dec. 
Dig. § 722.) 


4. APPEAL AND ERROR—ASSIGNMENTS OF ERROR—DESIG- 
NATION OF PARTIES. 

Plaintiff recovered a judgment under the name “Atkinson Edgar.” The 
assignment of errors designated him as “Edgar Atkinson.” The 
notice of appeal, however, was served on the proper person, to wit, 
“Atkinson Edgar,” and he appeared in the appellate court and filed a 
brief on the merits without making any objection to the assignment 
of errors. Held, that the error would be disregarded as clerical, and 
the assignment treated as amended. 

(For other cases, see Appeal and Error, Cent. Dig. §$§ 3058-3064; Dec. 
Dig. § 748.) 


Appeal from Circuit Court, Huntington County; 5S. E. Cook, Judge. 

Action by Atkinson Edgar against the Live Stock Insurance Asso- 
ciation of Huntington. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Geo. M. Eberhart and Emmett O. King, both of Huntington, for Ap- 
pellant. 


Fred H. Bowers and Milo Feightner, both of Huntington, for Ap- 
pellee. 


AMERICAN SURETY CO. or NEw York vs. PANGBURN. 
(No. ine 


(Supreme Court of Indiana.) 


1, PRINCIPAL AND SURETY—ACTIONS ON SURETY BOND— 
PLEADING—DELIVERY. 


Allegations of the execution of a surety bond sued on implied a delivery 
thereof. 


(For 7 cases, see Principal and Surety, Cent. Dig. § 422; Dec. Dig. 
§ 155.) 


* Decision rendered, June 26, 1914. 105 N. E. Rep. 769. 
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2. PRINCIPAL AND SURETY—ACTIONS ON SURETY BOND— 
PLEADING—SUFFICIENCY OF COMPLAINT 

A surety assenting to the delivery of a surety bond, while shows on its 
face a failure to execute by the principal, may be bound by the in- 
complete instrument; and hence a complaint alleging that the bond 
sued on was exectited by the surety was not insufficient, though the 
bond filed therewith as an exhibit was not signed by the principal, 
and though it contained a provision that it should not be construed 
as entered into or delivered by the surety until executed in due form 
by the principal, since the allegation that the bond was executed 
necessarily implied a waiver of such condition precedent. 

(For _ cases, see Principal and Surety, Cent. Dig. § 422; Dec. Dig. 
§ 155.) 


3. PRINCIPAL AND SURETY—LIABILITY OF SURETY—STRICT 
CONSTRUCTION. 

A surety for hire cannot invoke the rule of strictissimi juris, and its 
rights are measured by the law applicable to insurance contracts. 
(For other cases, see Principal and Surety, Cent. Dig. §§ 103, 103%; 

Dec. Dig. § 59.) 


4. INSURANCE—CONSTRUCTION AGAINST INSURER. 
Insurance contracts, if doubtful or equivocal, are construed against the 
insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146. 


5. PRINCIPAL AND SURETY—ACTIONS ON SURETY BOND— 
BURDEN OF PROOF. 

In an action on a surety bond, not signed by the principal, and contain- 
ing a provision that it should not be construed as entered into or 
delivered by the surety until executed in due form by the principal, 
where the surety answered by a verified plea of non est factum, the 
burden was on plaintiff to prove that the bond was signed and de- 
livered by the surety in its incomplete condition, with the purpose 
on the part of the surety of being bound thereby. 

(For other cases, see Principal and Surety, Cent. Dig. §§ 428-435; Dec. 
Dig. § 159.) 


6. PRINCIPAL AND SURETY—DELIVERY OF INCOMPLETE 
INSTRUMENT. 

Where a surety company executed a bond indemnifying a county treas- 
urer against loss by reason of the acts of a deputy treasurer and 
mailed it to the treasurer, without it having been signed by the 
deputy, thereafter renewed ‘it for an additional term in consideration 
of a further premium, and subsequently, upon application of the 
deputy, made a new bond which it authorized a third person to de- 
liver to the treasurer without it having been signed by the deputy, 
and retained the premiums received for each bond, the facts war- 
ranted a finding that it delivered the second bond to the treasurer, 
with intention to be thereby bound, and it was liable thereon, not- 
withstanding a provision in both bonds that they should not be con- 
strued as entered into or delivered by the surety until executed in 
due form by the principal. 

(For other cases, see Principal and Surety, Cent. Dig. §§ 45-54; Dec. 
Dig. § 23.) 
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7. PRINCIPAL AND SURETY—DELIVERY OF INCOMPLETE 
INSTRUMENT. 

That a surety bond, signed by the surety alone and not by the principal, 
was joint in form did not prevent a recovery thereon, where it was 
delivered to the obligee by the surety with intent to be thereby bound. 


{For other cases, see Principal and Surety, Cent. Dig. § 15; Dec. Dig. 


8. PRINCIPAL AND SURETY—ACTIONS ON SURETY BOND— 
INSTRUCTIONS. 


In an action on a surety bond given by the surety to a third person, 
without it having been signed by the principal, with instructions to 
deliver it to the obligee, the court properly charged that, in deter- 
mining whether the bond was delivered, the jury might consider, as 
tending to show the surety’s intention at the time of giving posses- 
sion of the bond to the third person, evidence tending to show that 
it delivered to the obligee a similar bond covering a previous period 
unexecuted by the principal. 

(For other cases, see Principal and Surety, Cent. Dig. §§ 442-445; Dec. 
Dig. § 162.) 


Appeal from Circuit Court, Clark County; Jere West, Judge. 

Action by Marion E. Pangburn against the American Surety Com- 
pany of New York. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Charles L. Jewett, of New Albany, and Roscoe O. Hawkins and 
Gaylord R. Hawkins, both of Indianapolis, for Appellant. 

Roby, Watson, Esarey & Salsbury, of Indianapolis, E. C. Hughes, of 
Charlestown, and H. W. Phipps, of Jeffersonville, for Appellee. 
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BRADY vs. NEW JERSEY FIDELITY INS. CO. 
(No. 11,136.)* 


(Kansas City Court of Appeals. Missouri.) 


1, ACCORD AND SATISFACTION — PART PAYMENT—LIQUI- 
DATED INDEBTEDNESS. 

Payment of a part of a liquidated debt is not a satisfaction of the whole, 
unless made and accepted upon some new consideration. 

(For other cases, see Accord and Satisfaction, Cent. Dig. §§ 60-65, 84, 87; 
Dec. Dig. § 8.) 


2, ACCORD AND SATISFACTION—PART PAYMENT —UN- 
LIQUIDATED INDEBTEDNESS. 

Such rule cannot apply to an unliquidated indebtedness, but the ques- 
tion then is whether the payment was, in fact, made and accepted in 
satisfaction. 

(For other cases, see Accord and Satisfaction, Cent. Dig. §§ 67-74; Dec. 
Dig. § 10.) 


3. INSURANCE — ADJUSTMENT OF LOSS—PART PAYMENT — 
MISTAKEF—CARE TO AVOID MISTAKE. 

Where a claim upon a burglary insurance policy for a single burglary 
was adjusted, and the loss paid according to the terms of the policy, 
and a release in full payment was executed, the settlement, in the 
absence of fraud, could not afterwards be opened, and the insurer 
held to further liability because of the omission of certain losses by 
mistake, unless the mistake was unavoidable; and, where insured 
did not discover other losses of wearing apparel until he had occa- 
sion to use them more than a mofith later, there was such a lack of 
ordinary care as would prevent his further claim under the policy. 


— cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 
9.) 


Appeal from Circuit Court, Jackson County; Thomas J. Seehorn, 


Judge. 
Action by Cyrus T. Brady against the New Jersey Fidelity Insurance 
Company. Judgment for defendant, and plaintiff appeals. Affirmed. 


Ben Howard, of Kansas City, for Appellant. 
Yates & Mastin, of Kansas City, for Respondent. 


* Decision rendered, May 18, 1914. 167 S. W. Rep. 1171, 
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SOUTHWESTERN CASUALTY INS. CO. vs. HEISTER- 
MAN. (No. 319.)* 
(Court of Civil Appeals of Texas. El Paso.) 


1 APPPEAL AND ERROR — RECORD —CONFLICT BETWEEN 
BILL OF EXCEPTIONS AND AGREED STATEMENT OF 
ACTS. 

Where the bil of exceptions stated that evidence, the admission of 
which was assigned as error, was admitted upon a witnesss redirect 
examination, while the agreed statement of facts disclosed that it 
was developed upon his cross-examination, the agreed statement con- 
trolled. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 2856-2859; Dec. 
Dig. § 664.) 


2. APPEAI. AND ERROR—REVIEW—INVITED ERROR. 

Defendant could not complain of the admission of testimony developed 
in response to questions propounded by its counsel on his cross-ex- 
amination of plaintiff. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3591-3610; Dec. 
Dig. § 882.) 


Appeal from Reeves County Court; H. N. McKellar, Judge. 

Action by Herman Heisterman against the Southwestern Casualty 
Insurance Company. [From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Ross & Hubbard, of Pecos, and Jno. F. Onion and Jno. F. Onion, 
Jr., both of San Antonio, for Appellant. 
Hefner & Cooke, of Pecos, for Appellee. 


“* Decision rendered, May 21, 1914. Rehearing denied, June 18, 1914. 
167 S. W. Rep. 1095. 
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SOUTHERN SURETY CO. vs. FIRST STATE BANK OF 
MONTGOMERY. (No. 5,295.)* 


(Court of Civil Appeals of Texas. San Antonio.) 


INSURANCE—ACTION ON FIDELITY BOND— SUFFICIENCY 
OF EVIDENCE—COMPLIANCE WITH WARRANTIES— 
“ONCE A MONTH.” 

Evidence, in a bank’s action on the fidelity bond of its cashier, held to 
show that the bank had complied with its warranties as to when his 
accounts were last examined, that there was then no shortage or 1n- 
debtedness to the bank, and as to monthly examinations and reports 
as to his accounts; the warranty of an examination “once a month” 
not requiring an examination exactly every thirty days, but once 
during each month. 

(l’or other cases, sce Insurance, Cent. Dig. §§ 1677, 1680, 1681, 1683-1685; 
Dec. Dig. § 654.) 


Appeal from District Court, Montgomery County; L. B. Hightower, 
Judge. 

Action by the First State Bank of Montgomery against the Southern 
Surety Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed, 


Arthur G. Moseley, of St. Louis, Mo., and William N. Foster, of 


Conroe, for Appellant. 
C. W. Nugent and C. A. Toler, both of Conroe, Dean, Humphrey & 
Powell, of Huntsville, and Jas. T. Rucks, of Conroe, for Appellee. 


* Decision rendered, May 27, 1914. Rehearing denied, June 17, 1914. 
167 S. W. Rep. 833. 





Life. | New York Life Ins. Co. et al. vs. Dunlevy. 
LIFE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


NEW YORK LIFE INS. CO. er at. 
VS. 
DUNLEVY. (No. 2,349.)* 


1. APPEAL AND ERROR—SCOPE OF REVIEW—NECESSITY OF 
FINDINGS. 

Where the trial court made no findings, an appellate court could not 
draw inferences from the testimony to establish ultimate facts, and 
hence a stipulation as to what a witness would testify if called would 
be disregarded. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3346, 3351-3362, 
3375, 3376; Dec. Dig. § 850.) 


2, APPEAL AND ERROR—SCOPE OF REVIEW—NECESSITY OF 
FINDINGS. 

An agreed statement of facts, so far as it set forth ultimate as distin- 
guished from evidentiary facts, might be considered as taking the 
place of special findings. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3346, 3351-3362, 
3375, 3370; Dec. Dig. § 850.) 

3. INSURANCE—ASSIGNMENT—LAW GOVERNING. 

An assignment of an insurance policy is a contract distinct and separate 
from the contract of insurance, and is governed by the law of the 
place where the assignment is made. 

(For other cases, see Insurance, Cent. Dig. § 469; Dec. Dig. § 200.) 


4. COURTS—STATE LAWS AS RULES OF DECISION—CON- 
STRUCTION OF STATUTES. 

A decision of a state court, construing a statute of the state, is con- 
trolling in the United States courts. 

(For other cases, see Courts, Cent. Dig. §§$ 954-957, 960-968; Dec. Dig. 
§ 366.) 

Conclusiveness of judgment between Federal and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. vs. Morgan, 21 C. C. A. 478; Union 
& Planters’ Bank vs. City of Memphis, 49 C. C. A. 468; Converse vs. 
Stewart, 118 C. C. A. 215. 


5. INSURANCE—ASSIGNMENT—DELIVERY—SUFFICIENCY. 

Where insured executed an assignment of an insurance policy to his in- 
fant daughter, and delivered a duplicate copy of the assignment to the 
insurance company, retaining possession of the policy and never in- 
forming the daughter of the assignment, there was a sufficient delivery 
of the assignment to vest title in the daughter, since the essentials 
of a delivery are those which accord with the nature of the trans- 


* Decision rendered, May 18, 1914. 214 Fed. Rep. 1. 
Vol. XLIV.—22 
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action, the circumstances and the relations between the parties, and 
while the mere execution of an assignment and delivery of a copy to 
the insurer without notice to the assignee would not in all cases be 
sufficient, it is sufficient if the assignee is the insured’s wife or minor 
child. 


(For other cases, see Insurance, Cent. Dig. § 480; Dec. Dig. § 211.) 
6. INSURANCE—ASSIGNMENT—EFFECT OF ASSIGNMENT. 


An assignment of a tontine life insurance policy, providing for payment 
’ of a specified sum to insured if living on a certain date, and all divi- 
dend, benefit, and advantage to be had or derived therefrom, trans- 
ferred to the assignee the tontine benefits, as well as life benefits. 


(For other cases, see Insurance, Cent. Dig. $§ 488, 489, 494-496; Dec. Dig. 
§ 219.) 


7. JUDGMENT—PROCESS TO SUPPORT JUDGMENT—SUBSTI- 
TUTED SERVICE. 

2 Purdon’s Dig. Pa. (13th Ed.) p. 1551, par. 71, provides that when 
property levied on belongs to a person other than the defendant in the 
execution, a rule on the claimant to show cause why an issue should 
not be framed to determine the ownership shall be entered, and that 
notice of the rule shall be given plaintitf, defendant, and the claimant. 
Act April 6, 1859 (2 Purdon’s Dig. [13th Ed.] p. 1422, par. 45) 
authorizes courts in certain cases to order any process served upon 
any nonresident defendant, provided such order limits a time after 
the service within which compliance with its requirement must be 
made, such process to be returnable at such time as the court shall 
direct. 1 Purdon’s Dig. 244, requires writs for the commencement of 
actions to be made returnable on the first day of the next term, unless 
there shall not be ten days between the issuance and the first day of 
the term when the writ may be made returnable on the day preceding 
the last day of the term or the first day of the second term. A judg- 
ment was recovered against a resident of Pennsylvania upon which 
execution was issued after she became a nonresident and an insurance 
company was garnisheed and alleged that defendant’s father claimed 
to be the owner of the policy sought to be garnisheed. A rule to 
show cause was granted returnable February 26th, and served on 
defendant in California on February 18th, but there was no time 
limited after its service within which compliance therewith must be 
made, nor was. the process made returnable by “special order” at a 
stated time after the service. Held, that the statute was not com- 
plied with, and the order directing the insurance company to pay the 
amount to defendant's father was void as to defendant, and did not 
defeat the company’s liability to her, since statutes authorizing sub- 
stituted service must be strictly complied with, and if the service is 
so defective as not to confer jurisdiction, the judgment is open to 
collateral attack. 

(For other cases, see Judgment, Cent. Dig. §§ 25-33, 157, 422; Dec. Dig. 


§ 17.) 


8. GARNISHMENT—LIEN—EFFECT OF PROCEEDINGS. 

Where a third person claimed to own an insurance policy garnisheed by 
a judgment creditor, and upon a trial of the claim of ownership the 
court found for the claimant, but the rule to show cause why the 
claimant and defendant in the execution should not interplead was 
not properly served on the defendant, who was a nonresident, the 
insurance company was not discharged of liability to the defendant 
to the extent of the creditor’s judgment, on the theory that the lien 
created by the writ of garnishment still subsisted, since the court 
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with jurisdiction of the judgment creditor, garnishee, and claimant 
determined that the writ created no lien on the proceeds of the policy, 
and that the money belonged to the claimant. 


(For other cases, see Garnishment, Cent. Dig. §§ 421, 422; Dec. Dig. 
§ 226.) 


Deitrich, D. J., dissenting in part. 


In Error to the District Court of the United States for the Second 
Division of the Northern District of, California; Wm. C. Van Fleet, 
Judge. 

Action by Effie J. Gould Dunlevy against the New York Life Insur- 
ance Company and another. Judgment for plaintiff (204 Fed. 670), and 
defendants bring error. Affirmed. 


The plaintiff in error issued a policy of life insurance to one Joseph 
W. Gould. The defendant in error, the daughter of Gould, as assignee 
of the policy, recovered judgment thereon in the court below. The parties 
to the action will be designated herein plaintiff and defendant, as they 
were in the court below. The policy was tontine, and it insured the life 
of Gould in the sum of $5,000, with the stipulation that if Gould were 
living on January 22, 1900, the policy might be surrendered for the sum of 
$2,479.70. It was for that sum that the plaintiff sued and recovered 
judgment in the court below. The case was tried before the court with- 
out a jury, upon the pleadings and an agreed statement of facts. In its 
answer the defendant set up two defenses: First, that the plaintiff was 
not entitled to maintain any action because Gould’s assignment was never 
delivered to her, and because the assignment was not intended by Gould 
to transfer to her the tontine benefits to arise therefrom; second, because, 
by reason of certain garnishee proceedings instituted by creditors of the 
plaintiff in a state court of the state of Pennsylvania, the defendant had 
already been compelled to pay the full amount under the policy. The date 
of the policy was January 24, 1889. On June 27, 1893, when the plaintiff 
was thirteen years of age, and was living with her father, he made the 
assignment, which is as follows: “For value received, I hereby assign 
and transfer unto Effie J. Gould, of Pittsburg, Pa., the policy of insurance 
known as No. 305,011, issued by the New York Life Insurance Company 
upon the Life of Joseph W. Gould, of Pittsburg, Pa., and all dividend, 
benefit and advantage ‘to be had or derived therefrom, subject to the 
conditions of the said policy, and to the rules and regulations of the 
company.” The assignment was signed, sealed, and acknowledged by 
Gould. The agreed statement of facts was as follows :— 


“That on or about the 27th day of June, 1893, defendant Joseph W. 
Gould, the assured in said policy, signed the instrument, a correct copy 
of which is set forth on pages 44 and 45, in Exhibit ‘A’ to the amended 
answer of defendant New York Life Insurance Company; that said 
policy remained in the possession of defendant Joseph W. Gould, the 
assured mentioned therein, and was never delivered to plaintiff herein; that 
said instrument, hereinbefore mentioned and set forth on pages 44 and 
45 of said Exhibit ‘A’ to defendant New York Life Insurance Company’s 
amended answer herein, was not, nor was any copy thereof, ever delivered 
to the plaintiff herein, but a copy of the same was delivered to defendant 
New York Life Insurance Company; that the notice attached to the said 
instrument contains a statement of the rules of defendant New York Life 
Insurance Company in force at the time of the signing thereof, and de- 
fendant New York Life Insurance Company executed the receipt therefor, 
as set forth on page 44 of Exhibit ‘A’ to the amended answer of defendant 
New York Life Insurance Company as follows: ‘The New York Life 
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Insurance Company, in accordance with its rules, as stated below, has 
retained the duplicate of this assignment. 
**John A, McCall, Pres. per Lawes.’” 


It was also agreed, in substance, that Gould, if called as a witness 
would, subject to any legal objection as to the competency or relevancy of 
his testimony, testify in substance as follows: That his intention in ex- 
ecuting the assignment and ¢celivering it to the defendant was solely to 
protect the plaintiff in the event of his death prior to the expiration of the 
tontine period; that he wished her to receive $5,000 only in the event of 
his death prior to January 22, 1909; that he had no intention of making an 
absolute assignment to her, but that the policy remained in his possession 
until he surrendered it to the defendant; that he delivered a copy of the 
assignment to the defendant by reason of the notice appended thereto, 
and that the plaintiff had no knowledge of the execution of said assign- 
ment ‘until notified by the defendant on the maturity of the policy; and 
that he paid all the premiums due or payable on the policy. In addition 
to the agreed statement of facts, transcripts were filed of certain pro- 
ceedings in the court of common pleas of the county of Alleghany, state 
of Pennsylvania. 


3efore Gilbert and Ross, C. JJ., and Deitrich, D. J. 


E. J. McCutchen, Warren Olney, Jr., Charles W. Willard, and J. M. 
Mannon, Jr., all of San Francisco, Cal., for Plaintiff in Error New York 
Life Ins. Co. 

Frank W. Taft, Clarence Coonan, and Nat Schmulowitz, all of San 
Francisco, Cal., for Defendant in Error. 


GILBERT, C. J. (after stating the facts as above). 

[1,2] Before considering the assignments of error, it is neces- 
sary to determine what questions are properly before this court 
for decision. The record discloses no findings of facts, either 
general or special, in accordance with sections 649-700 of the 
Revised Statutes (U. S. Comp. St. 1901, pp. 525-570), and no 
requests for instructions. In the absence of findings by the trial 
court, inferences of facts to establish ultimate facts cannot be 
drawn by an appellate court from the testimony which may be 
found in the record. Norris vs. Jackson, 9 Wall. 125, 19 L. Ed. 
608; W. L. Perkins Co. vs. Von Baumbach, 185 Fed. 265, 107 C. 
C. A. 371; Streeter vs. Sanitary Dist. of Chicago, 133 Fed. 124, 
66 C. C. A. 190; Anglo-American Land M. & A. C. vs. Lom- 
bard, 132 Fed. 721, 68 C. C. A. 89. But the agreed statement of 
facts, so far as it sets forth ultimate facts as distinguished from 
evidentiary facts, may be considered as taking the place of special 
findings. Wilson vs. Merchants Loan & Trust Co., 183 U. S. 
121, 22 Sup. Ct. 55, 46 L. Ed. 113. It follows that the stipula- 
tion as to the testimony which would be given by Joseph W. 
Gould, if called as a witness in the present case, must be disre- 
garded. 


_ [3-5] _ It is contended that the court below erred in overrul- 
ing the defendant’s demurrer to the complaint, which was based 
upon the ground that there was contained therein no allegation 
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of a delivery of the assignment to the plaintiff, or that she was 
notified or had knowledge of the assignment, also that, in the 
absence of proof of such delivery and notice to the plaintiff, the 
court erred in entering judgment against the defendant upon the 
agreed statement of facts. By the decided weight of authority 
it is held that an assignment of a policy is a contract distinct and 
separate from the contract of insurance, and is governed by the 
law of the place where the assignment is made. 2 Whart. Conf- 
of Laws, 467g, and cases there cited; Johnson vs. Mutual Life 
Ins. Co., 180 Mass. 407, 62 N. E. 733, 63 L. R. A. 833; Russell 
vs. Grigsby, 168 Fed. 577, 94 C. C. A. 61. The assignment in 
the present case was made in Pennsylvania, and if its validity 
depended upon a statute of that state, which had been construed 
by the courts thereof, such construction would be controlling 
here. The defendant cites the case of Scott vs. Dickson, 108 Pa. 
6, 56 Am. Rep. 192, a case in which the assured executed an as- 
signment of the policy to one Scott, a friend, and lodged a copy 
thereof with the insurance company in accordance with its rules, 
but no copy of the assignment was ever given to the assignee, nor 
was he notified thereof, and the policy remained in the posses- 
sion of the assured, who paid the premiums on it up to the time 
of his death. It was held that the delivery of the assignment to 
the company was not the equivalent of a delivery to the assignee. 
But in so holding the Supreme Court of Pennsylvania construed 
no statute of that state. In Smith vs. Hawthorne, 22 Pa. Co. Ct. 
R. 519, it was held that where a husband assigned a policy of life 
insurance to his wife and children, the fact that the policy and 
the assignment were found amongst his papers after his death 
was not sufficient to raise a presumption that the policy and the 
assignment had not been delivered. The court quoted with ap- 
proval the language of the opinion in Turner vs. Warren, 160 
Pa, 336, 28 Atl. 781, where it was said :-— 

““As between strangers it would be improbable that the grantee 
in a deed would permit it, after delivery, to remain in the pos- 
session of the grantor. It is not so, however, where the grantee 
is the wife of the grantor, and he has a safe for the keeping of 
valuable papers.” 

In Appeal of Madeira, 4 Atl. (Pa.) 908, the Supreme Court 
of Pennsylvania said that an assignment without valid considera- 
tion and a gift are equal, and added :— 

“The legal requisition is that the intention of the donor be es- 
tablished by clear and precise evidence, and that the delivery be 
secundum subjectam materiam.” 

And the court intimated that if there had been in that case an 
assignment of the policy to the wife of the insured, and it had 
been evidenced by nothing more than its deposit in a box or other 
receptacle common to the use of both husband and wife, there 
would be no doubt as to her right to the policy. While these 
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decisions of courts of Pennsylvania are not controlling, we think 
they are in harmony with the doctrine that the essentials of a 
delivery of an assignment are those which accord with the nature 
of the transaction, the circumstances and the relations between 
the parties; that while the mere execution of an assignment and 
a delivery of a copy thereof to the insurance company without 
notice to the assignee, the assured continuing to hold the policy 
and pay the premiums thereon, would not in all cases be a suffi- 
cient assignment, it would be sufficient if the assignee sustained to 
the assured the relation of wife or minor child. 

It has been held in other jurisdictions that the delivery may 
be constructive, and that an assignment of an insurance policy 
may be sustained where the intent of the assignor to assign is 
clearly shown, notwithstanding that the policy remains in his 
possession, and that filing the assignment or a copy thereof with 
the insurer, in accordance with its requirements to that effect, is 
a sufficient substitute for actual delivery to the assignee. In Mc- 
Donough vs. Aitna Life Ins. Co., 38 Misc. Rep. 625, 78 N. Y. 
Supp. 217, the court said :— 

“The assignments came to the office of the company, presum- 
ably, for the purpose of notifying the company that some one 
other than any of the parties to the contract of insurance claimed 
title to the policies. It was not an improper place to lodge the 
assignments. In the course of business, it was a very proper 
place, not only for safe-keeping, but to prevent the moneys upon 
the policies, when they should grow due, from being paid to an- 
other. * * * If the assignor, the insured, sent them, then the 
presumption would be that he sent them for the benefit of the 
assignee. If that was the only delivery, it would be a good deliv- 
ery, being for the benefit of the assignee.” 


See, also, Hurlbut vs. Hurlbut, 49 Hun, 189, 1 N. Y. Supp. 
854. In Northwestern Mut. Life Ins. Co. vs. Wright, 153 Wis. 
252, 140 N. W. 1078, the court said :— 


“The instrument of transfer may be delivered to a third per- 
son, with intention not to recall it, and the transaction be com- 
plete, even as indicated, without the new owner having present 
Knowledge thereof. The delivery to the third person and ac- 
ceptance by him for the purpose of the transaction is a delivery 
to the new owner; where such transaction is beneficial to the 
new owner, the law supplies the rest; acceptance by such new 
owner is presumed until the contrary is shown.” 

And in Burges vs. New York Life Ins. Co., 53 S. W. 602, the 
Court of Civil Appeals of Texas held that actual delivery of an 
assignment of an insurance policy to the assignee, who was the 
assignor’s adopted child, was unnecessary to validate the assign- 
ment. In that case the assignment was delivered to the insurer. 
The court said :— 


“T.ven in the absence of evidence of an actual manual delivery, 
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we are warranted in holding that the facts and circumstances 
surrounding the donor and donee would constitute a delivery, 
within the meaning of the law.” 


The defendant cites decisions to the proposition that in order 
to invest an infant of tender years with title to property, there 
must be more than a mere execution of an instrument which the 
grantor retains in his custody, in the absence of satisfactory 
proof that it was his intention that such instrument should op- 
erate to convey the property immediately to the infant. But we 
find in the present case ample evidence of the intention of the 
assignor that the assignment should operate immediately. Every- 
thing that was necessary to carry out that intention was done. 
The assignment was signed, sealed, acknowledged, and lodged 
with the insurance company in compliance with its rules. The 
assignor was the natural guardian of the assignee, who was his 
daughter, and a minor, and was in his care and control. In re- 
taining the papers in his possession, he should be deemed to have 
held them for her as her parent and guardian. 


[6] But it is contended that there is absence of proof to show 
the intention of the assignor to assign the tontine as well as the 
life benefits of the policy. The only evidence which we have as 
to the assignor’s intention is furnished by the language of the 
assignment itself. It recites that for value received, the policy 
“upon the life of Joseph W. Gould” is assigned, “and all the 
dividend, benefit and advantage to be had or derived therefrom.” 
Language more apt could not have well been selected to trans- 
fer absolutely the whole interest of the insured in the policy, as 
well the life benefits as the tontine. The trial court correctly 
held, therefore, that the policy and all rights thereunder, had 
been assigned to the plaintiff. 


|7, 8] It is contended that the plaintiff’s cause of action is 
barred by the proceedings in the court of Pennsylvania, which 
are pleaded in the amended answer. In 1907, while the plaintiff 
was a resident of the state of Pennsylvania, Boggs & Buhl re- 
covered judgment against her for a debt, in a court of that state. 
Some two years later execution was issued upon the judgment, 
and Joseph W. Gould and the local agent of the defendant were 
garnisheed. ‘The defendant in answering the writ set forth the 
fact of the issuance of the policy and the assignment thereof, 
and alleged that Gould claimed to be the owner thereof. Gould 
answered, claiming that the policy and all rights thereunder be- 
longed to him. At that time the plaintiff had become a resident 
of the state of California. The statutes of Pennsylvania pro- 
vide that when the sheriff is notified that the property which he 
has levied upon belongs to a person other than the defendant in 
the execution process, he shall enter a rule in the court, out of 
which the execution or process issued, on the claimant, to show 
cause why an issue should not be framed to determine the own- 
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ership, and that notice of the we shall be given to the plaintiff, 
the defendant and the claimant. 2 Purdon’s Digest (13th Ed.) 
p. 1551. On February 5, 1910, on 1 the petition of the garnishee, 
a rule was granted on the plaintiff and the defendant in the ex- 
ecution, and also upon Joseph W. Gould, the claimant, to show 
cause why they should not interplead, and why the insurance 
company should not be permitted, when it was determined to 
whom the money ought to be paid, to pay the same into court 
for the benefit of the person entitled to receive the same, and 
that service of a copy of the rule, petition, and the order be 
made upon Mrg. Dunlevy by serving her personally at her resi- 
dence in California. ‘The rule was made returnable February 
26, 1910. Jt appears by an affidavit that on February 18, 1910, 
personal service was made upon her, in San Francisco. The 
papers served upon her were a copy of the petition of the insur- 
ance company, a notice of its attorneys, and a copy of the order 
of the court of date February 5, 1910, reciting that a rule was 
granted on Effie J. Dunlevy, Joseph W. Gould, and Boggs & 
Buhl, to show cause why they should not interplead together, for 
the purpose of ascertaining to which of the parties the money in 
the hands of the insurance company belonged, and the order re- 
cites :-— 

“And it appearing that Effie J. Dunlevy is a resident of the 
state of California, it is hereby ordered and decreed that service 
of said rule upon Effie J. Dunlevy be by serving her personally 
with a copy of this petition and order, or by sending a copy of 
same by mail, or registered mail, to her at her last known address. 
Rule returnable the 26th day of February, 1910.” 


The only attestation of the order are the words appended there- 
to, “By the Court.” Mrs. Dunlevy made no appearance in the 
proceeding, and on May 3d an order of the court was made, 
framing the issue, which was whether Joseph W. Gould made a 
valid gift of the policy to Effie J. Dunlevy. While the insurance 
company expressed its willingness to pay the money into court, 
it was not actually paid into court until March 19, 1910. On 
September 19, 1910, a jury returned a verdict in the cause en- 
titled Boggs & Buhl, A. J. Gould, and Lincoln National Bank, 
Interveners, vs. Joseph W. Gould, as follows: “We, the jurors, 
impaneled in the above entitled case, find a verdict for defend- 
ant.” No judgment was ever entered upon the verdict of the 
jury, but upon October 1, 1910, the court ordered that the 
money be paid to Joseph W. Gould. Counsel for plaintiff con- 
tend that the service of the rule to show cause and the other 
papers was ineffectual to require the plaintiff’s appearance on 
those proceedings, and that the court never acquired jurisdiction 
of her. Where the object of an action is to determine personal 
rights only, and the proceeding is merely in personam, con- 
structive service on a nonresident “is ineffectual for any pur- 
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pose.” Dull vs. Blackman, 169 U. S. 243, 18 Sup. Ct. 333, 42 L. 
Ed. 733. But assuming that the proceeding in the court of 
Pennsylvania was a proceeding quasi in rem, the object of which 
was to determine to whom belonged the money that had been 
seized under the writ of the court, and that the money owing by 
the insurance company, notwithstanding that it had not been 
paid into court when the rule to show cause was made, was in 
legal effect in the possession of the court and subject to its judg- 
ment, we have to inquire whether the service was made in ac- 
cordance with the laws of the state. The law to which we must 
refer is found in the act of April 6, 1859, 2 Purdon’s Digest (13th 
Ed.) 1422, which provides that it shall be lawful for any court 
of Pennsylvania having equity jurisdiction of any suit con- 
cerning goods, chattels, etc., or liens, mortgages, or incumbrances 
thereon, or where any court has acquired jurisdiction of the 
subject-matter by service of its process on one or more of the 
principal defendants, to order and direct that any subpoena or 
other process in such suit may be served upon any defendant then 
residing out of the jurisdiction of the court, and upon affidavit 
of such service to proceed as fully and effectually as if the same 
had been made within the jurisdiction of the court. But the 
statute expressly provides that— 

“such order limit a time, depending on the place where such 
process is to be served, after the service thereof, within which 
compliance with the requirements thereof must be made by such 
defendant or defendants; such process to be returnable at such 
time after the service thereof, as such court shall, by special 
order, direct.” 

The proceedings in the case under consideration fail in several 
respects to comply with these provisions of the statute. But 
the most vital defect is that the order wholly fails to limit a time, 
after the service thereof, within which compliance with the re- 
quirements thereof must be made, or to direct by “special order” 
that the process be returnable at a stated time after the service 
thereof. The order which was served upon Mrs. Dunlevy was 
returnable in the court of a distant state within eight days after 
the service upon her, while, if she had been a resident of that 
state and served therein, she could not, under the state law, have 
been required to appear and plead until ten days after the date 
of the service. 1 Purd. Dig. [13th Ed.] p. 244. No default was 
taken against her, and nowhere in the proceedings of that court 
is there a recital or finding that service had been made upon her. 
The records show that from and after the return of the service 
upon her of the order to show cause, she was ignored in the 
proceedings. Substituted service upon a nonresident defendant 
being of statutory origin, the law must be strictly complied with 
(Jennings vs. Johnson, 148 Fed. 337, 78 C. C. A. 329), and 


where the service is so defective as not to confer jurisdiction on 
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the court, the judgment is open to collateral attack. Johnson vs. 
Hunter, 147 Fed. 133, 77 C. C. A. 359; Guaranty Trust Co. vs. 
Green Cove Railroad, 139 U. S. 137, 11 Sup. Ct. 512, 35 L. Ed. 
116; Noble vs. Union River Logging Railroad, 147 U. S. 165, 
173, 13 Sup. Ct. 271, 37 L. Ed. 123. In Amy vs. Watertown No. 
1, 130 U. S. 301, 316, 9 Sup. Ct. 530, 536 (32 L. Ed. 946), the 


court said :— 


“The cases are numerous which decide that where a particular 
method of serving process is pointed out by statute, that method 
must be followed.” 


And on page 317 of 130 U. S., on page 536 of 9 Sup. Ct. (32 
L. Fd. 946) the court quoted with approval the following lan- 
guage of the Supreme Court of Wisconsin :— 

“When the statute prescribes a particular mode of service, that 
mode must be followed. ‘Ita lex scripta est.’ There is no chance 
to speculate whether some other mode will not answer as well. 
This has been too often held by this court to require further cita- 
tions.” 

Applicable to the contention of the defendant that, having paid 
the money into the Pennsylvania court, it discharged the debt, 
and was no longer concerned with the disposition of the money, 
is the following from Drake on Attachment, § 695 :— 

“It follows, hence, that a garnishee must, for his own protec- 
tion, inquire: First, whether the court has jurisdiction of the 
defendant; and, next, whether it has jurisdiction of himself. If 
the jurisdiction exists as to both, he has no concern as to the 
eventual protection which the judgment of the court will afford 
him; it will be complete.” 


In the proceedings upon the writ of garnishment, the garnishee 
had ample opportunity before it paid the money into court to 
discover that the defendant in the writ had not been duly served 
with process, and that the court had no jurisdiction over her. 

It is suggested that the lien created by the writ of garnishment 
upon the fund owing by the insurance company on the policy still 
subsisted at the time when the judgment was rendered in the 
court below against the defendant herein, and that at least the 
amount of the debt owing to Boggs & Buhl, the judgment cred- 
itors, should have been deducted from the amount for which the 
judgment was rendered against the insurance company in the 
court below. To this it is to be said that the judgment in the 
garnishment proceedings, in which proceedings the court had 
jurisdiction of the judgment creditor, the garnishee, and the 
claimant, but not of the judgment debtor, finally disposed of the 
rights of Boggs & Buhl-under that garnishment, and determined 
that their writ created no lien on the money which was in the 
hands of the insurance company, and that the money belonged to 
the claimant. With that judgment and the payment of the money 





Life.] New York Life Ins. Co. et al. vs. Dunlevy. 345 


to the claimant the jurisdiction of that court over the subject- 
matter of the present action came to an end. 

We hold that the proceedings in the Pennsylvania court pre- 
sent no defense to the plaintiff’s cause of action. 

The judgment of the court below is affirmed. 


Drerricnu, D. J. (dissenting). 

I concur in the view that we cannot consider certain testimony 
contained in the record; and in the further view that the Penn- 
sylvania court never acquired jurisdiction to try the “feigned 
issue.” But there being no averment of the actual or con- 
structive delivery of the instrument of assignment to the de- 
fendant in error, or to another for her use, it is thought that the 
complaint fails to state a cause of action, and that the judgment 
should therefore he reversed. ‘This question is entirely distinct 
from that of the sufficiency of the proofs to warrant a finding of 
delivery, which, as I understand, is the question discussed in the 
opinion. 

But if the sufficiency of the complaint be assumed, I still think 
the judgment should be modified by deducting therefrom the 
amount of the Boggs & Buhl judgment, including interest and 
costs. It is conceded that this latter judgment was regularly en- 
tered in-a suit, in which the Pennsylvania court had plenary 
jurisdiction, and that thereupon execution-garnishment process 
was duly issued and properly served upon the plaintiff in error. 
In so far as concerns the amount of the garnishment claim, it 
was a case, therefore, falling squarely within the rule quoted in 
the opinion, with apparent approval, from Drake on Attachment. 
The court had jurisdiction of the defendant (the defendant in 
error here) and of the garnishee (the plaintiff in error here). 
Jurisdiction existing as to both, the garnishee could rest assured 
that by payment into court of the amount of the writ its protec- 
tion would be complete. The fact that it paid in more than was 
required to satisfy the writ, and sought protection as to the ex- 
cess through a “feigned-issue” proceeding, which was ineffective 
because jurisdiction as to such issue was not acquired over the 
person of the defendant in error, cannot operate to deprive it of 
the protection to which it was entitled upon yielding to the valid 
writ of garnishment. And as to the “feigned-issue” order or 
judgment, 1 am unable to see how it can be held void for want 
of jurisdiction in favor of one party and valid as against the 
other; if void as to one, it is void as to both. It is suggested that 
in that proceeding the court had jurisdiction of the judgment 
creditor and of the claimant, but in considering an issue between 
the plaintiff is error and the defendant in error, how can the 
presence of other parties operate to confer jurisdiction? I am 
unwilling to hold, in effect, that the plaintiff in error was, at the 
time of the proceedings in Pennsylvania, not indebted to the de- 
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fendant in error, and thus enable her to escape her creditors 
there, and at the same time hold that it was and still is indebted 
to her, thus requiring it to pay the claim a second time. 


KANSAS CITY COURT OF APPEALS. 
Missouri. 


—_— 


GIBSON ET AL 
US. 


PIONEER LIFE INS. CO. (No. 10,843.)* 





1. APPEAL AND ERROR—REVIEW—DISCRETION—CONTINU- 
ANCE—DENIAL. 

Denial of an application for a continuance in the exercise of discretion 

will not be reversed on appeal, unless a clear abuse of discretion is 

shown. 


(For other cases, see Appeal and Error, Cent. Dig. § 3837; Dec. Dig. 
§ 966.) 


2. CONTINUANCE—ABSENCE OF WITNESS—DILIGENCE. 

Where defendant's officers and attorneys lived in the city where an alleged 
absent witness resided, and where arangements for the taking of his 
depositions could have been easily made, but were not, a denial of a 


continuance because of the absence of such witness was not an abuse 
of discretion. 


(For other cases, see Continuance, Cent. Dig. §§ 74-93; Dec. Dig. § 26.) 


3. INSURANCE—ACTION ON POLICY—FIRST PREMIUM—PAY- 
MENT—DENIAL—BURDEN OF PROOF. 

In an action on a life insurance policy containing an admission of the 
receipt of the first premium payment as provided by Rev. St. 1909, 
§ 6978, the burden was on the defendant to show that the premium, in 

_ fact, had not been paid, and that the policy had never taken effect. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 

§ 646.) 


4. INSURANCE — POLICY — PAYMENT OF PREMIUM — PRIMA 
FACIE CASE—REBUTTAL. 

Where a life insurance policy sued on contained an admission of pay- 
ment of the first premium, the prima facie case of payment established 
by introducing the policy was not rebutted by proof to show absence 
of payment by one or two or more possible modes. 

(For reg cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 

46.) 


5. INSURANCE—POLICY—DELIVERY TO AGENT. 
That assured under a policy was the insurer’s local agent did not prevent 


* Decision rendered, June 1, 1914. Rehearing denied, July 6, 1914. 
168 S. W. Rep. 818. 
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the delivery of the policy to him from constituting a valid delivery 
to the assured so as to make it an enforceable contract. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 
6. INSURANCE—LIFE POLICY—REFUSAL TO PAY—PENALTIES. 


Where, in an action on a life policy, all the defenses were obviously with- 
out merit, the ¢ourt properly submitted to the jury the issue of de- 
fendant’s vexatious refusal to pay, and permitted recovery of a 
penalty. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Circuit Court, Buchanan County; William D. Rusk, 
Judge. 

Action by James A. Gibson, guardian and curator of Charles F. Sigler 
and others, minors, and Lucille M. Sigler, a minor, by J. W. Cline, her 
guardian and curator, and others, against the Pioneer Life Insurance 
Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 


Howard & Washburn, of Kansas City, for Appellant. 
Charles F. Strop and Eugené Silverman, both of St. Joseph, for Re- 
spondents. 


JouNsoN, J. 

This is an action begun April 20, 1913, by the beneficiaries of 
a policy of life insurance issued by defendant April 10, 1911, on 
the life of Edward B. Sigler, who died March 6, 1912, at his 
home in St. Joseph. The principal defenses are based on the 
alleged facts that the assured failed to pay the premium of $241.- 
10 for the first year or any part thereof, and that the policy was 
issued without a written application to defendant, but upon an 
application addressed to ahother company for a different kind 
of policy. After taking the deposition of the former president 
of defendant who was in office at the time the policy was issued, 
plaintiffs, on May 5, 1913, amended the petition by adding the 
charge of a vexatious refusal to pay and demanding the assess- 
ment of a penalty and attorney’s fees as allowed by statute in 
such cases. An answer was filed to the amended petition May 
8th, and the cause was set for hearing May 23d. When it was 
called, defendant filed a motion for a change of venue, which 
was sustained, and the cause was transferred to another divi- 
sion of the court and set for trial on June 3d. On that date de- 
fendant filed an application for a continuance, which was heard 
and overruled on the ground of a lack of diligence in defendant. 

The cause then was tried with the aid of a jury, and a verdict 
was rendered for plaintiff in the sum of $6,325, which included 
the amount due on the policy, with interest, and attorney’s fees 
and penalty to the amount of $1,000. Motions for a new trial 
and in arrest were filed by defendant and overruled by the court, 
whereupon defendant appealed. 

At the time the policy was issued the corporate name of the 
defendant was the St. Louis National Life Insurance Company, 
but in a short time thereafter its name was changed to the Pio- 
neer Life Insurance Company of America, and the headquarters 
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of the company were removed from St. Louis to Kansas City. 
Sigler was a life insurance agent at St. Joseph, and there is evi- 
dence tending to show that he was an agent of defendant when 
he applied for and received the policy in suit. It appears that 
during the second month following the issuance of the policy 
internal dissensions in the company culminated in a complete 
change of officers. George H. Harrison, who had been presi- 
dent about three months, resigned, and his retirement was fol- 
lowed by that of T’. A. Roberts, secretary. In the following 
July R. C. Van Dyke, who had been a special examiner for the 
state insurance department, and, as such, had recently investi- 
gated the affairs and books of defendant, was elected secretary. 
He appeared as the principal witness for defendant, but his 
knowledge of vital facts pertaining to the issues made by the 
pleadings was confined to that received from an inspection of 
defendant's books and papers, which contained no record of the 
payment of the premium on this policy, and did include a writ- 
ten application for a policy signed by Sigler and addressed to 
another company. ‘The court sustained plaintiff’s objection to 
the admission of this application in evidence. 


The facts about which there is no controversy are that the 
policy was issued and delivered by defendant to Sigler on or 
about April 10, 1911; that Sigler died March 6, 1912, with the 
policy in his possession; and that, in response to notice of his 
death and to the request of his beneficiaries for blank proofs of 
loss, defendant replied denying liability on the ground of non- 
payment of the first premium. 


‘Che policy introduced in evidence by plaintiffs is known as a 
“twenty payment life, double indemnity, nonparticipating policy,” 
and recites that it “is issued in consideration of the written and 
printed application therefor, which is hereby made a part hereof, 
and of the payment in advance of two hundred and forty-one 
and 10/100 dollars for one year’s term insurance,” and closes 
with copies of the “answers made to medical examiner” of de- 
fendant and of an application which purports to have been made 
in writing to defendant and contains the statement and agree- 
ments :- 


“T have paid * * * the first premium, as stated above, and 
hold the detached receipt from my application therefor, showing 
that I have paid the agent for the first annual premium which 
shall be forfeited by me should I refuse or neglect to be exam- 
ined by the company’s regular examining physician,” and “I 
hereby agree that this application and the answers made to the 
medical examiner and the policy applied for shall constitute the 
entire contract between the parties hereto.” 


It is pertinent to add that the application was for a policy in 
the amount and of the class of that issued by defendant and 
now in controversy. 
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A copy of the following letter obtained from defendant’s files 
and addressed to Sigler was introduced in evidence by defendant: 


“May 15, 1911. 


“Mr. E. B. Sigler, St. Joseph, Mo.—Dear Sir: When I saw 
you in Kansas City you told me you would send in the notes you 
had in settlement of the St. Louis National Insurance policies ; 
but as yet we have not heard from you. Kindly let us hear from 
you by return mail in regard to this matter. 

Very truly yours, Secretary.” 


A copy of another letter which Van Dyke testified he wrote to 
Sigler three days later also was introduced, and is as follows :— 


“May 18, 1911. 
“Mr. E. B. Sigler, St. Joseph, Mo—Dear Sir: As a repre- 
sentative of the state insurance department, I have found upon 
examination of the company’s books that there have been eight 
policies sent to you for delivery and upon which the company 
has received no settlement. Upon presentation of this letter by 
Mr. Roberts you will please turn over to him the policies desig- 
nated in the inclosed list or settlements in accordance with your 

contract. Very respectfully, Special Examiner.” 


Van Dyke states that the policy in suit was one of the eight 
mentioned in this letter for which Sigler, as the agent of defend- 
ant, had not settled. So far as the records of defendant dis- 
closed, Sigler did not answer either of these letters. No demand 
was subsequently made by defendant upon Sigler for the return 
of his policy or of any of the other policies referred to in Van 
Dyke’s letter, which was written before he became the secretary 
of defendant. During the direct examination of Van Dyke, he 
was asked, “Have you the books of the company showing the 
receipts for premiums during the time that you were secretary ?” 
to which he replied, “I have the cashbook.” He produced a cash- 
book which appeared to cover a period antedating the date of 
the policy and continuing until after the death of Sigler. Wit- 
ness stated that he had seen and examined the book while per- 
forming his duties as special examiner of the insurance depart- 
ment, and when he became secretary of the company the book 
was turned over to him.as its cashbook, and thereafter re- 
majned in his custody. Witness, of course, had no personal 
knowledge of the accuracy or correctness of the entries made in 
the three months intervening between the date of the policy and 
the date of his induction into the office of secretary, since the 
entries were not made by him nor under his supervision. No 
witness was called to identify the books and vouch, under oath, 
for their accuracy. Defendant offered the cashbook in evidence 
for the purpose of showing that it contained no entry of a pay- 
ment by Sigler of his first premium or any part thereof, but the 
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court sustained the objection of plaintiffs to the offer and ex- 
cluded the book. 


Mr. Harrison, who, as stated, was the president of the com- 
pany when the policy was issued, testified in his deposition taken 
by plaintiffs that Sigler executed and delivered to defendant his 
promissory note for the premium; that he received and accepted 
the note as president and turned it over to the secretary, T. A. 
Roberts, who was the proper custodian of such papers, as well 
as of the books of account and records of the company. Rob- 
erts was not called as a witness by either party. The ground of 
defendant’s application for a continuance was that, if the testi- 
mony of Roberts could be obtained, it would contradict Harri- 
son, and tend to show that Sigler did not give his note in settle- 
ment of the premium. ‘The court heard the evidence on the issue 
of the diligence of defendant in attempting to procure his testi- 
mony, from which it appeared that after Roberts had been ousted 
as secretary in May, 1911, he was unsettled in his business af- 
fairs, and was away a great deal from his home, which continued 
to be in Kansas City; that after Harrison’s deposition was taken 
he was at home a week or more; and that one of the attorneys 
for plaintiff on a visit to Kansas City looked in the city and tele- 
phone directories, found his address in both, went out to his 
house, interviewed his daughter, and was given his office address, 
with the statement that he could be found there any time within 
a week. ‘(he officers and attorneys of the defendant lived in 


Kansas City and easily could have found Roberts and arranged 
to take his deposition had they made a reasonable effort. 


[1] ‘The law accords a wide discretion to the trial court in 
dealing with applications for continuance, and appellate courts 
do not interfere in such matters unless it be made to appear that 
there has been a clear abuse of discretion. Rhodes vs. Guhman, 
156 Mo. App. 344, 137 S. W. 88; Pidgeon vs. Railways, 154 Mo. 
App. 20, 133 S. W. 130; Railway vs. Holladay, 131 Mo. 440, 33 
S. W. 49; Shirk vs. Shirk, 75 Mo. App. 573; Bartholow vs. 
Campbell, 56 Mo. 117; Leabo vs. Goode, 67 Mo. 126. 

[2] ‘The court was justified in believing that defendant, even 
under the spur of Harrison’s adverse testimony, made no attempt 
to find that which was not lost, and, further, that reasonable 
prudence would have prompted it, from the very inception of the 
case, to have diligently hunted for a witness who had accurate 
knowledge concerning the most vital facts of the case. One 
cannot escape the conclusion that, if Roberts’s knowledge of such 
facts had been favorable to the defense, his testimony would 
have been procured. No error was committed in overruling the 
application for a continuance. 


[3] Passing to the issues relating to the merits of the case, 
we are constrained to hold that defendant has utterly failed to 
oppose a substantial defense to the prima facie case of plaintiffs. 
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The positive assertions in the face of the policy and in the ap- 
plication which the statute provided should be copied into the 
policy and made a part thereof (section 6978, R. S. 1909) cast 
the burden of proof upon defendant to show that the premium, 
in fact, had not been paid, and that the policy had not gone into 
effect. 


[4] The attempt of Van Dyke to testify in aid of defendant’s 
contention is futile, since he had no knowledge of the facts re- 
lating to the payment that was not second hand and clearly hear- 
say, and if the court had admitted the unidentified cashbook, it 
would have shown nothing except the fact that no entry of a 
cash payment of the premium had been made. This could not 
have raised an evidentiary controversy with the positive declara- 
tion in the policy that the premium had been paid, since it was 
perfectly consistent with payment by note, as testified by Harri- 
son, or with payment in cash to the secretary, which, for some 
reason, he had failed to enter in the cashbook. There was noth- 
ing in the terms of the policy which precluded defendant from 
accepting Sigler’s note in settlement of the premium, and with- 
out such prohibition the parties were at liberty to agree that the 
premium should be paid by the note of the assured instead of 
in cash without impairing the validity of the contract of insur- 
ance. Certainly the declaration in the policy could not be refuted 
by proof tending to show the absence of payment by one of two 
or more possible modes. ‘This view of the issue of nonpayment 
relieves us of the necessity of considering the question of the 
admissibility of the cashbook, since, if admitted, it would not 
have sustained defendant’s burden of proof, 


[5] But it is argued, in substance, that, since Sigler was the 
agent of defendant, the delivery of the policy to him was not a 
delivery to the assured, but to an agent of defendant for delivery 
to the assured. This attempted distinction is too fine spun to 
merit serious consideration. Conceding that Sigler was the agent 
of defendant, he was also an applicant for insurance, and a de- 
livery of the policy to him was a delivery to the assured. 


Finally it is urged that the act of the officers of defendant in 
issuing a policy without a written application to defendant for 
such policy was ultra vires and the policy is void on that account. 
The primary weakness of that contention lies in the absence of 
any competent evidence to support it. The policy, in obedience 
to the statute, sets out the application upon which it was issued, 
and that application shows that it was addressed to defendant, 
and was for the kind of policy issued. Aside from other consid- 
erations, the burden was on defendant to overcome this prima 
facie proof of compliance with the statute. The only evidence 
offered is the testimony of Van Dyke, who has no personal 
knowledge of what was done, that he found among the papers of 
defendant no application conforming to that copied in the policy, 
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but did find one on the blank of another company for another 
kind of policy. Such facts could not be distorted into proof of 
falsification in the policy without resort to the most unsubstan- 
tial sort of conjecture and speculation. 

[6] All of the defenses are so obviously without merit that 
the court with propriety could not have done otherwise than to 
submit to the jury the issue of vexatious refusal to pay. 

Objections to the rulings on the instructions have been suffi- 
ciently answered. ‘There is no prejudicial error in the record. 

Affirmed. All concur. "4 


—--------+--- HOQ ----- - = 


SUPREME COURT OF NEW YORK. 


APPELLATE Divis1on. SECOND DEPARTMENT. 


WARREN 
US. 
POSTAL LIFE INS. CO* 
1. INSURANCE—CONTRACTS—CONSTRUCTION. — 


If the language of an insurance policy is plain and the transaction is free 
from fraud, the language governs. 
(For other cases, see Insurance, Cent. Dig. §§ 292, 294-208; Dec. Dig. 


§ 146.) 
2. INSURANCE —LIFE INSURANCE — STATUTES -— CONSTRUC- 
TION. 


Statutes designed to save life policies from forfeiture should receive a 
fair construction, and the policies should be read in connection with 
the statutes. 


(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


3. INSURANCE—LIFE INSURANCE—POLICIES—STATUTE. 


Laws 1802, c. 690, § 88, provides that when any life policy, after being 
in force for three years, shall lapse for nonpayment of premiums, 
the reserve shall be taken as a single premium, as may have been 
agreed, either to continue the insurance in force for so long as the 
single premium will purchase temporary insurance, or to purchase a 
paid-up policy; that if no such agreement is expressed in the applica- 
tion or policy, the single premium may be applied in either mode at 
the option of the policyholder, and that section shall apply unless 
expressly waived. A life policy, issued after 1892, provided that non- 
payment of premiums after three years should entitle the holder to 
the surrender value in extended insurance if written notice were given 
while the policy was in force, and that if the policy were surrendered 
within six months after termination, a paid-up policy should be issued. 
Held, that where a lapse occurred after the policy had been in force 


* Decision rendered, July 31, 1914. 148 N. Y. Supp. 1024. 
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more than three years, but there was no direction before lapse to 
apply the reserve to purchase of extended insurance, the beneficiary 
could recover only the amount of a paid-up policy, which might have 
been purchased with the surrender value; the agreement fixing which 
alternative should prevail in case there was no direction before lapse 
being valid. 

(For other cases, see Insurance, Cent. Dig. §§ 194, 936, 939; Dec. Dig. 
§ 368.) 


Submission of controversy between Blanche M. Warren and the 
Postal Life Insurance Company. Judgment for plaintiff. 


Argued before Jenks, P. J., and Burr, Carr, Rich, and Stapleton, JJ. 


James F. Lynch, of New York City, for Plaintiff. 
Charles C. Lockwood, of New York City (William J. Bolger, of 
New York City, on the brief), for Defendant. 


Per CuRIAM. 


This controversy is submitted to the court upon facts admitted. 
The facts are: On May 28, 1895, the Provident Savings Life 
Assurance Society of New York insured the life of William H. 
Warren, now deceased, in the sum of $3,000 for twenty years. 
The insurer issued a policy of insurance. The beneficiary named 
therein is the widow of the insured, and the plaintiff here. The 
policy remained in full force and effect until May 28, 1912; all 
premiums having been paid to May 28, 1911. On May 31, 1910, 
the defendant assumed every liability of the insurer under the 
policy. On June 15, 1912, the insured died. The statutory re- 
serve value of the policy as of the date of lapse, May 28, 1912, 
computed according to the American Experience Table of Mor- 
tality at the rate of 4% per cent per annum, was $56.67, which 
sum, used as a single premium, could have purchased a paid 
policy for $855, or could have purchased temporary insurance 
upon the life of the insured for $3,000 (the amount specified in 
the policy), at the age of the insured at the time of the lapse, for 
a term of three hundred and fourteen days from May 28, 1912. 
On August 8, 1912, the plaintiff made a demand on the defend- 
ant, and duly offered to surrender the policy to it. The provi- 
sions of section 88 of chapter 690 of the Laws of 1892 were not 
specifically waived in the insured’s application for the insurance, 
and no notice of a waiver of the provisions was written or 
printed in red ink on the margin of the face of the policy when 
issued. The plaintiff asserts that under the provisions of the 
laws of the state of New York and the terms of the application 
and policy, and upon the facts admitted, she is entitled to re- 
cover of the defendant $3,000 as extended insurance upon the 
life of the deceased insured. The defendant asserts that upon 
the same hypothesis the plaintiff’s recovery will be limited to 
$855 as paid up insurance upon the life of the deceased insured. 
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It is our task to determine which of those assertions expresses the 
law. 

The pertinent provisions of the statute, the application, and 
the policy must be examined and considered. 

The statute, in so far as applicable, reads (chapter 690, Laws | 
of 1892, art. 2) :— 


“Sec. 88. Surrender Value of Lapsed or Forfeited Policies.— 
Whenever any policy of life insurance issued after January first, 
eighteen hundred and eighty, by any domestic life insurance cor- 
poration after being in force three full years, shall, by its terms, 
lapse or become forfeited for the nonpayment of any premium 
or any note given for a premium or loan made in cash on such 
policy as security, or of any interest on such note or loan, the 
reserve on such policy computed according to the American Ex- 
perience Table of Mortality at the rate of 4% per cent per an- 
num shall, on demand made, with surrender of the policy within 
six months after such lapse or forfeiture, be taken as a single 
premium of life insurance at the published rates of the corpora- 
tion at the time the policy was issued, and shall be applied, as 
shall have been agreed in the application or policy, either to con- 
tinue the insurance of the policy in force at its full amount so 
long as such single premium will purchase temporary insurance 
for that amount, at the age of the insured at the time of lapse 
or forfeiture, or to purchase upon the same life at the same age 
paid up insurance payable at the time and under the same con- 
ditions, except as to payments of premiums, as the original policy. 
If no such agreement be expressed in the application or policy, 
such single premium may be applied in either of the modes above 
specified at the option of the owner of the policy, notice of such 
option to be contained in the demand hereinbefore required to 
be made to prevent the forfeiture of the policy. 

“The reserve hereinbefore specified shall include dividend ad- 
ditions calculated at the date of the failure to make any of the 
payments above described according to the American Experience 
Table of Mortality with interest at the rate of 4% per cent per 
annum after deducting any indebtedness of the insured on ac- 
count of any annual or semiannual or quarterly premium then 
due, and any loan made in cash on such policy, evidence of which 
is acknowledged by the insured in writing. 

“The net value of the insurance given for such single pre- 
mium under this section, computed by the standard of this state, 
shall in no case be less than two-thirds of the entire reserve com- 
puted according to the, rule prescribed in this section after de- 
ducting the indebtedness as specified; but such insurance shall 
not participate in the profits of the corporation. 

“If the reserve upon any endowment policy applied according 
to the provisions of this section as a single premium of tempo- 
rary insurance be more than sufficient to continue the insurance 
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to the end of the endowment term named in the policy, and if 
the insured survive that term, the excess shall be paid in cash 
at the end of such term, on the conditions on which the original 
policy was issued. 

“This section shall not apply to any case where the provisions 
of the section are specifically waived in the application and no- 
tice of such waiver is written or printed in red ink on the margin 
of the face of the policy when issued.” 

The application, in so far as applicable, reads :— 

“And it is hereby expressly stipulated and agreed that the 
above application and this declaration with the policy issued 
thereon shall form the contract between the above named per- 
sons and the said Provident Savings Life Assurance Society of 
New York, and that if * * * any omissions or neglect to 
make any payment, as required by the conditions of the policy; 
that then * * * the said policy shall become and be null and 
void, and all moneys which shall have been paid shall be for- 
feited to the society for its sole use and benefit.” 

The policy, in so far as applicable, reads :— 

“In consideration of the stipulations and agreements in the 
application herefor, and also upon the next page of this policy, all 
of which are hereby made parts of this contract. * * * Sub- 
ject to the stipulations regarding payment of premiums, extra- 
hazardous occupations, drawn under this policy by death will 
be incontisable [sic] except for fraud in obtaining this policy. 
* %* * Failure to pay any premium when due will thereupon 
terminate this policy. * * * If, after three years from the 
date hereof, this policy be terminated solely by the nonpayment 
of any premium when due, the owner hereof will be entitled to 
the surrender value in extended insurance provided in the stat- 
utes of the state of New York, Laws of 1892, chapter 690, 
article 2, section 88, provided written application thereof shall 
be made while this policy is in full force and effect; otherwise, 
if this policy be duly surrendered within six months after such 
termination, a paid up policy for an equitable amount and for 
the remainder of the term directly covered by the agreement on 
the first page hereof will be issued in exchange therefor.” 

The history of the events which provoked this and similar legis- 
lation in New York and in other states, and a statement of the 
purpose of the enactments, have been admirably written by 
Judge O’Rear, writing for the Kentucky Court of Appeals in 
United States L. Ins. Co. vs. Spinks, 96 S. W. 889, 29 Ky. Law 
Rep. 960, 13 L. R. A. (N. S.) 1053. 

[1] If the language used by the parties in writing the con- 
tract is plain and susceptible of but one meaning, and the trans- 
action is free from fraud or mistake, that language will control. 
Holly vs. Metropolitan Life Ins. Co., 105 N. Y. 437, 444, 11 N. 
K. 507. 
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|2] Remedial statutes, designed to save life insurance poli- 
cies from forfeiture, should receive at least a fair construction 
to accomplish the design. Contracts are subject to statute law 
prescribing their effect. Contracts regulated by statute law and 
the law must be read together. Strauss vs. Union Central Life 
Ins. Co., 1/0 N. Y. 349, 356, 63 N. E. 347; Taylor vs. N. Y. 
Life Ins. Co., 209 N. Y. 29, 38, 102 N. E. 524. 

[3] ‘The plain meaning of the words used in the statute ex- 
cludes any defense based upon waiver unless its provisions are 
specifically waived in the insured’s application, and notice of 
that waiver is written or printed on the margin or face of the 
insurer’s policy when issued.’ It is clear that the statute by its 
terms permits the parties to a life insurance contract to agree, in 
the application for insurance or in the policy itself, in the event 
of lapse for nonpayment of a premium, either to the continuance 
of the policy in force at its full amount so long as such single 
premium will purchase temporary insurance for that amount at 
the age of the insured at the time of the lapse or forfeiture, or 
to the issuance, upon the same life, at the same age, of a policy 
of paid up insurance, payable at the same time and under the 
same conditions, except as to payment of premiums under the 
original policy. It is equally clear that it is only when no such 
agreement is expressed in the application or in the policy that 
a choice of the modes specified in the statute is available to the 
insured. 

The parties to the contract of insurance we are considering 
agreed in language admitting of no other meaning, that if the 
insured contemplated the nonpayment of a premium, he could, 
before the failure to pay the premium, elect, in writing, to con- 
tinue the insurance of the policy at its full amount so long as 
the single premium could purchase the temporary insurance, and 
if that election were not made before the actual failure to pay, 
then the statutory alternative of purchasing paid up insurance 
was the one which should be operative in satisfaction of the 
statute. ‘The statute permitted the parties absolutely to exclude 
one of the alternatives. This they did in the case of actual non- 
payment of premiums. That they contracted to act before the 
event in relation to a possible nonpayment of a premium did not 
nullify the other specific agreement. ‘These views are not in 
conflict with ‘Tavlor vs. N. Y. Life Insurance Co., supra. In 
that case the parties agreed in the contract of insurance that in 
case of the nonpayment of a premium subsequently due, after 
the policy had been in force for three full years, the policy would 
be continued for its full amount as provided in an incorporated 
table prepared in accordance with the statute, or if demand were 
seasonably made for a reduced amount of paid up insurance as 
provided in an incorporated table prepared in accordance with 
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the statute, paid up insurance could be had. Court of App. 
Cases, Brooklyn Law Library, vol. 2945. 

Judgment is directed for plaintiff against the defendant for 
the sum of $855, and interest from August 8, 1912, with costs. 


SUPREME COURT OF OREGON. 


CRANSTON 
US. 
WEST COAST LIFE INS. CO.* 


1. INSURANCE—ACTIONS ON POLICIES—NONSUIT. 

In an action on an insurance policy, the principal issue being whether the 
insurer waived conditions that the policy should not take effect until 
the first premium should have been paid and the policy delivered, 
that premiums are payable at the home office of the company or to 
agents producing receipts signed by certain officers, and that only the 
president or a vice-president, together with the secretary or assistant 
secretary, and they only in writing, can modify the contract, where 
there was evidence that the insured gave a note for the first premium 
to the agent of the company, and that the general agent was charged 
with the premium, though the soliciting agent after transferring the 
note to an innocent purchaser never paid the proceeds to the general 
agent or to the company, a nonsuit was properly denied. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


2. PRINCIPAL AND AGENT—AUTHORITY OF AGENT—RATIFI- 
CATION. 

The ratification of an unauthorized act of an agent must be found in the 
intention of the principal, either express or implied, but the cir- 
cumstances may be such that the law will recognize a constructive 
intention where none actually existed. 

(For other cases, see Principal and Agent, Cent. Dig. §§ 619-621; Dec. 
Dig. § 163.) 


3. PRINCIPAL AND AGENT—AUTHORITY OF AGENT—‘RATI- 
FICATION.” 

“Ratification” takes place when one person adopts a contract for him and 
in his name which was not binding, because the person who made it 
was unauthorized. 

(For other cases, see Principal and Agent, Cent. Dig. §§ 619-621; Dec. 
Dig. § 163.) 


(For other definitions, see Words and Phrases, vol. 7, pp. 5928-5932; vol. 
8, p. 7778.) 


* Decision rendered, June 30, 1914. 142 Pac. Rep. 762. 
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4. PRINCIPAL AND AGENT—AUTHORITY OF AGENT—RATI- 
FICATION—QUESTION OF FACT. 

Ratification is a question of fact, usually turning on the conduct of the 
principal in relation to the contract or the subject of it from which 
his intention may be reasonably inferred. 

(For other cases, see Principal and Agent, Cent. Dig. § 725; Dec. Dig. 
§ 174.) 


5. PRINCIPAL AND AGENT—AUTHORITY OF AGENT—RATI- 
FICATION. 

Deliberate and continued action of a principal with knowledge of the 
facts consistent with an intention to adopt the contract, or incon- 
sistent with a contrary intention, is sufficient evidence of ratification. 

(For other cases, see Principal and Agent, Cent. Dig. §§ 636, 637; Dec. 
Dig. § 169.) 


6. PRINCIPAL AND AGENT—AUTHORITY OF AGENT—RATIFI- 
CATION. 


Whenever a principal accepts the benefits of his agent’s unauthorized acts 
with knowledge of all material facts, he ratifies them. 

(lor other cases, see Principal and Agent, Cent. Dig. §§ 644-655; Dec. 
Dig. § 171.) 


7. PRINCIPAL AND AGENT—AUTHORITY OF AGENT—RATIFI- 
CATION. 


Silent acquiescence with full knowledge of the material facts may amount 
to a ratification if continued for an unreasonable time and third 
persons have acted in reliance upon and been prejudiced by such 
acquiescence, especially where an agent, not a stranger, has exceeded 
his authority. 

(For other cases, see Principal and Agent, Cent. Dig. §§ 638-643; Dec. 
Dig. § 170.) 


$. INSURANCE—AGENTS—RATIFICATION OF UNAUTHORIZED 
ACTS. 

Since a ratification may be inferred from the mere habits of dealings 
between the parties, the custom of an insurance company in dealing 
with its general agent in the matter of premiums might give oppor- 
tunity for the agent to accept promissory notes for premiums, he 
becoming liable to the company for its share thereof, notwithstanding 
provisions of the policy as to payment of premiums. 


(lor other cases, see Insurance, Cent. Dig. §§ 399-401; Dec. Dig. § 187.) 


o INSURANCE—AGENTS—RATIFICATION OF UNAUTHORIZED 
ACTS. 

The material facts, the knowledge of which affect the question of an in- 
surance company’s ratification of a contract issued by an agent with- 
out a cash payment of the first premium are that the policy of insur- 
ance has been delivered to the insured and the payment of the 
premium made to the general agent or to a subagent authorized by 
him, the manner of making the payment, whether by negotiable paper 
or otherwise, not being of vital consequence. 


(lor other cases, see Insurance, Cent. Dig. §§ 263, 264; Dec. Dig. § 142.) 

10. INSURANCE — AGENTS — RATIFICATION OF UNAUTHOR- 
IZED ACTS. ; 

Where the officers of an insurance company had opportunity to inform 
themselves as to the circumstances of the delivery of a policy and 
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the arrangement as to the premium, and failed to do so, it would be 
equivalent to such knowledge. 


(For other cases, see Insurance, Cent. Dig. $§ 263, 264; Dec. Dig. § 142.) 


11, PRINCIPAL AND AGENT—AUTHORITY OF AGENT—RATIFI- 
CATION. 

A ratification of an agent’s acts is not required to be in writing by the 
fact that the authority is in writing, but only where the statute re- 
quires the authority to be in writing. 

(For other cases, see Principal and Agent, Cent. Dig. §§ 619-621; Dec. 
Dig. § 163.) 


12, APPEAL AND ERROR—REVIEW—HARMLESS ERROR—IN- 
STRUCTIONS. 

In an action on an insurance policy, instructions that the burden was on 
plaintiff to show that it was agreed between the soliciting agent 
and the insured that the insured’s note was to be accepted as payment 
of the premium in place of payment in the manner required by the 
policy and to show that the agent was authorized to do so, or that 
after full knowledge and understanding of the transaction the com- 
pany ratified it, that there was no competent proof that the agent had 
authority to receive the note, and whether the company became bound 
depended wholly on whether it ratified the act, and that the burden is 
on plaintiff to show ratification, and if the insurer charged the general 
agent with the premium and accepted his credit and held him liable 
therefor in place of the insured, and with that understanding caused 
the policy to be delivered to the insured, that would constitute a 
ratification, but that merely an account with the general agent, with- 
out any understanding that the company accepted his credit, does not 
constitute a ratification, were favorable to defendant, and hence not 
ground for reversal. 

(l’or other cases, see Appeal and Error, Cent. Dig. §§ 4052-4062; Dec. 
Dig. § 1033.) 

Surnett and Moore, JJ., dissenting. 


In Bane. Appeal from Circuit Court, Baker County; Gustav Ander- 
son, Judge. 

Action by Irene M. Cranston against West Coast Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 


Alfred A. Hampson, of Portland (Holman & Hampson, of Portland, 
and McColloch & McColloch, of Baker, on the brief), for Appellant. 

M. D. Clifford, of Baker (Clifford & Correll, of Baker, on the brief), 
for Respondent. 


BEAN, J 

|1] <A detailed statement of the facts and circumstances oc- 
curring on the first trial may be found in the former opinion, 
and it is unnecessary to detail the same matters here. The as- 
signments of error raise three principal questions for review in 
this court. First. That the court erred in refusing to grant the 
defendant’s motion for a judgment of nonsuit. The main ques- 
tion is whether or not the defendant waived the following con- 
ditions contained in the application which was incorporated into 
the policy of insurance :— 

“T hereby agree as follows: That if this application is ac- 
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cepted, the policy issued hereunder shall not take effect until the 
first premium shall have been paid and accepted by said com- 
pany or its authorized agent and such policy delivered to and 
accepted by me while I am in good health. * * *” 

And also the following statements indorsed upon the policy :— 


“All premiums on this policy are due and payable at the home 
office of the company in the city of San Francisco, but may be 
paid to agents of the company producing receipts signed by the 
president or a vice-president, secretary, or assistant secretary, 
and countersigned by such agents. * * * Only the president, 
or a vice-president, together with the secretary or assistant sec- 
retary (and they only in writing signed by them) have power on 
behalf of the company to issue permits, or make or modify this 
or any contract, or extend the time for making any premium 
payment, and the company shall not be bound by any promise 
or representation heretofore or hereafter given by any person 
other than the above named officers, and by them only in writing 
and signed conjointly as stated.” 

It is contended by the plaintiff that the condition precedent of 
paying the premium was waived by the delivery of the promis- 
sory note of Walter A. Cranston to Waite Thurston, the solicit- 
ing agent, and his acceptance of it, and the subsequent delivery 
of the policy of insurance by him to Cranston, and that such ac- 
tion by the agents of the defendant company was ratified by the 
latter by delivering the policy and charging the premium to H. 
T. Booth, the general agent. However it may be as to the knowl- 
edge of the company in regard to the acceptance of the promis- 
sory note, it is clear that it forwarded the policy of insurance to 
its general agent for delivery to the assured. The jury were 
warranted in finding that the company thereby impliedly author- 
ized the general agent to make satisfactory arrangements in re- 
gard to the payment of the premium, and trusted to him to do 
so, and that the action of the agent was ratified by the delivery 
of the policy and allowing the same to be retained by the assured 
from September 1, 1910, until his death, January 31, 1911. 


H. T. Booth, the general agent of the company, was called 
as a witness by the plaintiff, and testified, in substance, that he 
received the policy by mail the last of August, and forwarded it 
to Waite Thurston, with a transmittal letter to the effect that 
the policy was inclosed for delivery to the insured, for collection 
of the premium in due course, and for the remittance of the 
same; that he remembered no special instructions; that Waite 
Thurston remained around for six weeks or two months, col- 
lected a number of premiums that the company did not get, and 
left the country; that they had never been able to locate him; 
that he knew of the note after Thurston had left; that he then 
made it his business to try and trace the note, and found that 
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it had been sold; that he sometimes sent receipts with a policy 
for delivery, and sometimes did not. He further testified :— 


“T had an accruing interest in the business done in the state of 
Oregon and this necessitated, frequently, there was certain 
charges against it and in due course of time they adopted a credit 
account of premiums and the premium of Walter A. Cranston 
became charged to me.” 


That he had no correspondence with the company in regard 
to the policy before the death of Walter A. Cranston. That the 
company made no objection to the policy being out, because they 
had the premium charged to him. That he awaited Cranston’s 
pleasure until after the latter became of age, and the next in- 
formation that he received was that Cranston was dead. That 
he did not send a receipt with the policy. On cross-examination 
he stated that the charge was absolute when the policy was re- 
tained in the hand of Cranston more than sixty or ninety days. 
That under the practice if a policy was not delivered and was 
returned with the premium receipt to the company, the charge 
against the general agent would be canceled. 

Mr. Julian Sonntag, secretary and treasurer of the company, 
who resided in San Francisco, was asked to state in his deposi- 
tion what action was taken by the West Coast Life Insurance 
Company as a result of the receipt of the application of Walter 
A. Cranston for a policy. He answered :— 

“We executed policy No. 5557, and on or about September 2, 
1910, sent it to H. T. Booth, our general agent at Portland, for 
delivery. * * * Q,. State what instructions, if any, were 
given by you to the said H. T. Booth in regard to the delivery of 
said policy and said receipt to the said Walter A. Cranston. A. 
No specific instructions other than the general instructions, with 
which Mr. Booth was very familiar, that the policy and receipt 
were not to be delivered until satisfactory arrangements for 
the payment of the premium had been made. * * * Q, Ex- 
plain the system, or manner of doing business under which this 
company acts in relation with its state agents so far as making 
charges against them for premiums on policies of insurance is 
concerned, when said policies and the accompanying official re- 
ceipts for the payment of the first premiums have been delivered 
by the company to a state agent. A. When a policy and pre- 
mium receipt are sent to an agent, an entry is made in the 
company’s books to that effect, and said entry remains unchanged 
until the company receives the premium, either through the 
agent or from the insured, when the account is given credit 
therefor. ‘This procedure is called ‘charging the agent’s account’ 
and is for the purpose of keeping track of policies and receipts 
issued. If the premium be not paid and the receipt be returned 
to this office, the entry is canceled, the policy of course not being 
in effect * * * Q. State briefly the policy of the company in 
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regard to accepting anything other than a cash payment for the 
insured for premiums, and its policy in regard to permitting its 
agents to accept in payment of premiums anything other than 
cash. A. ‘The company itself accepts nothing but cash payments 
from its agents for premiums; what arrangements the agent may 
make under his contract with the company with the insured the 
company does not inquire into, and has no means of knowing; 
any other settlement for the premium than cash is upon the 
agent's own responsibility.” ‘ 

Mr. Sonntag also testified that the company dealt through the 
general agent, Booth, who was authorized to employ subagents. 
He stated that Booth “was not authorized to deliver the policy 
until the payment of the premium. What the agent accepted in 
payment of the premium was a matter between the agent and 
the insured of which the company could have and did have no 
knowledge.” ‘To the question “Was he authorized to take the 
note of Walter A. Cranston or the note of any person in lieu of 
cash payment for said first premium?” he answered: “Not on 
behalf of the company. ‘he company recognizes nothing but 
cash payments, and if the agent accepted a note in lieu thereof it 
was on his own responsibility, and was his personal private 
business.” On cross-examination he testified that he never 
called on Cranston for this premium; that he wrote to Booth 
about it and other premiums, and kept the policy alive; that the 
regulations as to charging the agent were not in writing; that 
that was the practice of the company. 

On December 19, 1910, Walter A. Cranston wrote to the de- 
fendant as follows :—- 

“Keating, Ore., Dec. 19, 1910. West Coast Life Insurance 
Co. Gentlemen: J] am a minor under age and my guardian ob- 
jects to me taking out a policy and will not let me have the 
money to pay the note, but if you will wait until January 12, 
1911, I will be of age and can pay it then. Yours truly, Walter 
Cranston.” 


We look through the record in vain for any evidence that 
Walter A. Cranston repudiated the policy or note, either before 
or after he became of age. His letter in regard to waiting until 
he would be of age, and that he could then pay it, can be con- 
strued only as a request for time to make payment. ‘The state- 
ment of the secretary and treasurer of the company that any 
other settlement for the premium than cash is upon the agent’s 
own responsibility, taken with the allegations of the answer noted 
above, tended to show, and the jury were warranted in conclud- 
ing therefrom, that the general agent of the company was au- 
thorized to accept property or promissory notes in payment of the 
premium, he and his bondsmen being responsible to the company 
for a payment in cash of the amount so accepted; that such au- 
thority was implied when the company forwarded the policy to 
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its general agent for delivery. The soliciting agent, Thurston, 
was responsible to the general agent, H. T. Booth. The com- 
pany did not deal with the subagents. It appears that Booth 
forwarded the policy to Thurston for unconditional delivery to 
Cranston, which delivery was made. The policy remained in 
Cranston’s possession without any claim on the part of the com- 
pany that it should be canceled until after the death of the in- 
sured, on January 31, 1911. After proof was made the com- 
pany forwarded a check to a bank at Baker for payment of the 
claim. Afterwards the check was recalled at the instigation of 
its general agent Booth, on account of a failure of the subagent 
to make proper returns of the collection, for in effect Thurston 
had collected the premium by negotiating and receiving money 
upon the note, a large part of which, as a matter of fact, belonged 
to him. 

Tt was stated by Mr. Justice McBride in Francis vs. Mutual 
Life Insurance Co., 55 Or. 280, at page 288, 106 Pac. 323, at page 
326, as follows :— 

“Tt was conceded on the trial that a policy, regular in form, 
was actually signed by the company and sent by mail to its office 
in Seattle. In the absence of evidence of any other motive, the 
natural inference from this act would be that it was sent there 
for the purpose of being delivered to the deceased. The opera- 
tions of these great insurance companies have become such a 
part of our business life that judicial notice should be taken of 
the custom, generally in vogue among them, of forwarding a 
policy upon its final approval and execution to some agent in the 
vicinity of the residence of the applicant, for delivery to him. 
Miller vs. Northwestern Mutual Life Ins. Co., 111 Fed. 465 [49 
C. C. A. 330]. * * * Where a company receives an applica- 
tion for insurance, acts upon it, signs and seals a policy, com- 
plete in form, and forwards it to its agent for delivery to the 
person insured, the policy. is deemed to have been issued from the 
date of its deposit in the mails” (citing numerous authorities). 

From the execution of the policy in question and the forward- 
ing of the same to its general agent for delivery, as explained by 
the evidence, the jury were warranted in finding that the com- 
pany authorized its general agent to deliver the policy to the as- 
sured upon arrangements being made for a payment of the pre- 
mium satisfactory to the agent, and that Booth by forwarding 
the policy to his subagent authorized the unconditional delivery 
thereof to Cranston. 

The defects in the former trial, as indicated by the opinion of 
this court discussing the same, were cured upon the second trial. 
The evidence upon the points in question was sufficient to go to 
the jury. There was no error in denying the motion for a non- 
suit. 

[2] The ratification of an unauthorized act of an agent must 
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be found in the intention of the principal, either express or im- 
plied, to ratify. 31 Cyc. 1260. In most cases it is this intention, 
as manifested by the principal’s acts and statements, rather than 
by his profession as to ratification, that must determine whether 
the principal had a legal intent to ratify. Forsyth vs. Day, 46 
Me. 176; Oregon Ry. Co. vs. O. R. & N. Co. (C. C.) 28 Fed. 505. 
The circumstances may be such that the law will recognize a con- 
structive intention to ratify where none was actually intended. 
Smith vs. Fletcher, 75 Minn. 189, 77 N. W. 800; St. Louis Gun- 
ning Adv, Co. vs. Wanamaker & Brown, 115 Mo. App. 270, 90 
S. W. 737. 

[3, 4] The jury might fairly have concluded that the insur- 
ance company, by permitting the policy of insurance to be re- 
tained by the assured for some months, by “keeping it alive” (in 
the language of the officer of the company), and by executing 
and forwarding the draft to the bank, thereby accepting the bene- 
fits of the transaction conducted by and through éts agent, acqui- 
esced in and ratified whatever the agent had done. in the matter ; 
that the real controversy was between the company and its gen- 
eral agent on account of the acts of the subagent whom the gen- 
eral agent had appointed and for whom he was responsible; that 
these matters were not the faults of Walter A. Cranston. Rati- 
fication takes place when one person adopts a contract made for 
him and in his name, which was not binding upon him because 
the person who made it was not authorized to do so. Ratifica- 
tion is a question of fact, and in a great majority of instances 
turns on the conduct of the principal in relation to the alleged 
contract, or the subject of it, from which his purpose and inten- 
tion in regard thereto may be reasonably inferred. Story on 
Agency (9th Ed.) § 253 et seq.; Baker vs. Seaweard, 63 Or. 
350, 127 Pac. 961. 

[5] Deliberate and continued action of the principal, with a 
knowledge of the facts, consistent with an intention to adopt the 
contract, or inconsistent with a contrary intention, is sufficient 
evidence of ratification. Oregon Ry. Co. vs. O. R. & N. Co., 
supra. 

[6,7] Whenever a principal accepts the benefits of his agent’s 
unauthorized acts with knowledge of all the material facts, he 
ratifies the same. Silent acquiescence with full knowledge of the 
material facts may amount to a ratification if continued for an 
unreasonable length of time, and third persons have acted in 
reliance upon and have been prejudiced by such acquiescence, 
especially where an agent, not a stranger, has exceeded his au- 
thority. 1 Elliott on Contracts, § 459. 

[8] In many cases a ratification will be inferred from the 
mere habits of dealing between the parties. Story, § 260. Hence 
the policy of the company in dealing with its general agent in 
the matter of premiums had an important bearing upon the ques- 
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tion at issue. The custom in vogue as shown by the evidence 
left ample opportunity for the agent to accept promissory notes 
for premiums; he becoming liable to the company for its share 
thereof. ‘There was nothing strange or novel about the transac- 
tion. 

19, 10] The question arises as to what were the material 
facts of which the company must have had knowledge, or an 
opportunity of acquiring knowledge, as a foundation for a ratifi- 
cation. They were that the policy of insurance had been deliv- 
ered to Walter A. Cranston and payment of the premium made 
to the general agent of the company, or to a subagent authorized 
by him. Under the evidence in the case the manner of making 
such payment, whether with farm produce or negotiable paper, 
was not of vital consequence. The evidence tends to show that 
the company was content to look to its agent for the cash. The 
plaintiff was required to show that the company had knowledge 
of the facts constituting the transaction. If the officers of the 
company had an opportunity to inform themselves of the facts 
and circumstances of the delivery of the policy and the arrange- 
ment as to the premium, and failed to do so, it would be equiva- 
rent to such knowledge. Reinhard on Agency, § 140. 


“Where the owner of real estate makes a power of attorney 
to an agent to sell the land of the owner, but does not by such 
power of attorney authorize the agent to make conveyance 
thereof, and the agent, in excess of his authority, makes such a 
conveyance thereof, as well as sale, the principal, upon being 
informed, may reject such sale; but if he approves what has 
been done in his name, and accepts notes and mortgage given by 
the purchaser, and insists upon their payment after being in- 
formed of the conveyance, he thereby ratifies the conveyance and 
the effect of the power of attorney to convey as executed by the 
agent.” Reinhard, § 141. 

The officers of the defendant company surely had ample op- 
portunity and time to inform themselves as to the matter of the 
collection of the premiums. ‘They never by letter of inquiry or 
in any manner questioned the transaction. ‘They allowed the 
policy to be outstanding and kept it alive until after the death of 
the assured. 


[11] It is urged by the learned counsel for defendant that 
as the authority of its agent was in writing the ratification must 
also be in writing (citing Slotboom vs. Simpson Lumber Co., 135 
Pac. 889). That rule obtains where the statute requires the 
authority of an agent to be in writing, and is not applicable to 
the facts in the case at bar. The authorities above referred to so 
indicate. 

The main purpose of the clause in the application that the 
policy issued should not take effect until the “first premium shall 
have been paid” and the policy delivered and accepted by the as- 
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sured while in good health was apparently to guard against a 
claim that there was a contract of insurance prior to the issu- 
ance of the policy. When the policy was issued and delivered, it 
was a circumstance that strongly indicated to the jury that the 
premium had been paid, or that satisfactory arrangements had 
been made therefor. The following authorities are instructive, 
and apply with much force to the facts in this case: In Sheldon 
vs. Atlantic Fire & Marine Ins. Co., 26 N. Y. 460, 84 Am. Dec. 
213, it is said :— 

“A general agent of the insurer may waive a condition in the 
policy that no insurance should be considered as binding until 
actual payment of the premium.” 

In Goit vs. National Protection Ins. Co., 25 Barb. (N. Y.) 
189, 191, it is stated: 

“It is a well settled maxim that a party may waive the benefit 
of any condition or provision made in his behalf, no matter in 
what manner it may have been made or secured. * * * It 
extends to all provisions, even constitutional and statutory, as 
well as conventional. The law will not compel a man to insist 
upon any benefit or advantage secured to him individually. 
Hence it was the privilege of the insurers in this case, if they 
elected so to do, to waive the condition making the actual pay- 
ment of the premium a condition precedent to the binding effi- 
cacy of any insurance, as it was a provision inserted for their 
benefit, and in which they alone were interested.” 

See, also, Lawrence vs. Penn Mutual Life Ins. Co., 113 La. 
87, 36 South. 898, 1 Ann. Cas. 965; Carson vs. Jersey City Ins. 
Co., 43 N. J. Law, 300, 39 Am. Rep. 584. 

[12] ‘The second and third questions raised by the defendant 
are that the court erred in instructing the jury as to what acts 
would constitute a ratification by the company of the unauthor- 
ized acceptance by Thurston of the promissory note of Walter 
Cranston, and the delivery of the policy to him without the prior 
payment of the premium thereon, and that the instructions were 
inconsistent. Over the objection and exception of the defendant 
the court instructed the jury to the effect that the burden of 
proof was upon the plaintiff to show that it was agreed and un- 
derstood by and between the said Thurston and the insured that 
the note was to be received and accepted as and for complete 
payment and satisfaction of the premium, in place of payment 
in the manner required and specified in the policy, and further 
to show that Thurston was in fact authorized by the company so 
to do, or that after full knowledge and understanding of the 
transaction the company ratified it. The court further instructed 
the jury that there was no competent proof that Thurston had 
authority to receive the note or bind his principal, and therefore 
whether or not the company became bound thereby depended 
wholly upon whether the evidence showed that the company 
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thereafter ratified the act with full knowledge thereof. The 
court instructed the jury as follows :— 

“Plaintiff also alleges that the defendant substituted and ac- 
cepted the liability of its general agent Booth for the liability of 
said Cranston for said premium, and that the company thereby 
ratified the acts of the soliciting agent and waived performance 
of the conditions expressed in the policy and the application. 
This is also denied by the defendant, and this puts upon plain- 
tiff the burden of proof thereof. As to this feature, you are 
instructed that if you find from the evidence this said contract. or 
understanding was had between said general agent Booth and 
the company, and that after acceptance of the application for 
the insurance the company did charge said Booth with said pre- 
mium, and accepted his credit and held him liable therefor, in 
place of Cranston, and with that understanding caused the policy 
to be delivered to Cranston, the insured, that would constitute a 
ratification binding upon the company independent of whatever 
authority Thurston may have had at the time he received the 
note; but, on the other hand, merely keeping an account with 
the general agent without any understanding that the company 
did in fact accept his credit and his liability in lieu of Cranston 
would not constitute such ratification.” 

If the instructions given brought the issues within too narrow 
limits, this was favorable to the defendant. ‘Taken all together, 
the charge was under the evidence and circumstances of the case 
fair to the defendant. 

We find no error in the record to sustain a reversal. ‘The 
judgment of the lower court is affirmed. 


BurNETT, J. (dissenting). 

This is the second appeal in this case, a judgment for the 
plaintiff having been reversed by the decision of this court re- 
ported at 63 Or. 427, 128 Pac. 427. The facts disclosed in the 
present record are identically the same that appeared on the 
former appeal. ‘That decision became the law of the case, and is 
binding on all subsequent litigation between the same parties for 
the same thing. L. O. L. § 756; Powell vs. D. S. & G. R. R. Co., 
14 Or. 22, 12 Pac. 83; Thompson vs. Hawley, 16 Or. 251, 19 
Pac. 84; Applegate vs. Dowell, 17 Or. 299, 20 Pac. 429; Kane 
vs. Rippey, 22 Or. 299, 29 Pac. 1005; Portland Trust Co. vs. 
Coulter, 23 Or. 131, 31 Pac. 282; Stager vs. Troy Laundry Co., 
41 Or. 141, 68 Pac. 405; Krebs Hop Co. vs. Livesley, 55 Or. 227, 
104 Pac. 3. 

In spite of the former decision, however, it is still contended 
that giving the note payable to the order of the soliciting agent 
as an individual, without naming or referring to the company in 
any way, was of itself payment of the premium. In Black vs. 
Sippy, 15 Or. 574, 16 Pac. 418, Mr. Chief Justice Lord said :— 

“Nothing is better settled than that accepting a note is not 
Vol. XLIV.—24 
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payment of an account, nor is accepting one note in renewal of 
another payment of the old note, unless there is an agreement 
that the note should be accepted in payment.” 

This case has been followed in subsequent decisions of this 
court to the present time. Johnston vs. Barrills, 27 Or. 251, 41 

ac, 656, 50 Am. St. Rep. 717; Schreyer vs. Turner Flouring 
Co., 29 Or. 1, 43 Pac. 719; Kiernan vs. Kratz, 42 Or. 474, 69 
Pac. 1027, 70 Pac. 506; Stringham vs. Mutual Ins. Co., 44 Or. 
447, 75 Pac. 822. We applied the principle in our former de- 
cision to the case at bar. 

In order to bind the defendant by the act of Thurston in 

taking a note in his own name it must appear that Thurston had 
authority to thus bind the company. ‘There ‘is no pretense of 
any evidence that Thurston had such authority. There is not 
a line of testimony tending to show that the company even held 
him out as being thus authorized to bind it. On the contrary, at 
the very inception of the transaction, in the application which 
Cranston signed he agreed— 
“that only the otticers of the company at its home office can 
accept or reject this or any application and that no knowledge 
of any person and no statement made or given by or to any 
person shall bind the company or in any manner affect its rights, 
unless such knowiedge and statement are set forth in writing in 
this application.” 

He thus had actual notice of the limitation upon the authority 
of Thurston. The assured further agreed in the same application 
that 
“the policy issued hereunder shall not take effect until the first 


premium shall have been paid and accepted by said company or 
its authorized agent and such policy delivered to and accepted 
by me while I am in good health.” 

The policy itself, upon which the plaintiff relies and by which 
she must be bound, having instituted her action upon it, says 
plainly :— 


“All premiums on this policy are due and payable at the home 
office of the company in the city of San Francisco, but may be 
paid to agents of the company producing receipts signed by the 
president or a vice-president, secretary, or assistant secretary, 
and countersigned by such agents. Only the president or a vice- 
president, together with the secretary, or assistant secretary (and 
they only in writing signed by them), have power on behalf of 
ae company to tssue permits, or make or modify this or any 
contract, or extend the time for making any premium payment, 
and the company shall not be bound by any promise or represen- 
tation heretofore or hereafter given by any person other than 
the above named officers, and by them only in writing and signed 
conjointly as stated.” 


Plainer or more emphatic language could scarcely be used to 
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impart notice to the assured of the limitations on the authority 
of the agent with whom he was dealing. Thurston had no such 
receipts, and Cranston dealt with him at his own peril, especially 
so in view of the many warnings about limitations on Thurston’s 
authority. Baker vs. Seaweard, 63 Or. 350, 127 Pac. 961. 
Moreover, the evidence of the scope of Thurston’s authority is 
in writing in the form of Cranston’s application and the policy 
in question. Hence it is reduced to a question of law for the 
court, under the holding of Baker vs. Seaweard, to decide 
whether or not the agent acted within the scope of his authority. 
With all these restrictions pressed upon his attention in writing 
it was manifest to Cranston as a matter of law that Thurston had 
no authority to represent that a note to himself would be taken 
as payment of the premium. On well established principle the 
transaction cannot rightly be otherwise construed. 

The record is utterly silent about whether or not even Thurs- 
ton agreed that the note should be taken in payment of the 
premium, or that Cranston gave the note for the premium. The 
burden is upon the plaintiff to show that such an agreement was 
made. The only persons who were in a position to know 
whether or not the note was given and accepted even by an au- 
thorized agent as liquidation of the premium were Cranston, who 
is dead, and Thurston, who absconded. No utterance is at- 
tributed to either of them on that point. The record discloses 
that Cranston himself never paid the note, but that subsequent to 
his death, evidently as an afterthought, some stranger, presum- 
ably in the interest of the present plaintiff, sought out the then 
holder of the note and paid it to him. The fact is undisputed 
that the defendant never received any payment whatever on ac- 
count of the policy. 

It is urged, however, that the company waived this condition 
by charging the amount of the initial premium to its general 
agent when the policy was forwarded to him for delivery. This, 
however, was a mere matter of bookkeeping, and even if the 
company looked to and expected payment from its agent, or 
even took security from him for the payment of premiums col- 
lected by him, this was a collateral matter which did not con- 
cern the assured, and of which he cannot take advantage because 
he was not a party to the transaction. It is analogous to the 
principle laid down in Steel vs. Island Milling Co., 47 Or. 293, 
297, 83 Pac. 783, 785, where Mr. Chief Justice Robert S. Bean 
said :-— 

“The passing of the amount thereof to the credit of the stock- 
holder on the books of the company was a mere matter of book- 
keeping, and in no sense amounted to a payment. The payment 
of a pecuniary obligation is made by the delivery of money or 
something which is accepted by the creditor as equivalent there- 
to” (citing authorities). 
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Moreover, an essential element of waiver is that it must be an 
act of acquiescence on the part of the individual waiving a con- 
dition with full knowledge of all the facts upon which the waiver 
depends. Here there is no testimony whatever showing that the 
officers authorized to waive conditions on the part of the com- 
pany, as stipulated by the assured in his application and in the 
policy which he accepted, had the least knowledge that Cranston 
had given his note to discharge the initial premium, or for any 
purpose. On the contrary, the only evidence in the case is to 
the effect that no one connected with the company except Thurs- 
ton ever heard of the note until after the death of Cranston. 
The prime requisite of binding waiver is utterly absent in this 
case, 

By a strange perversion of logic the contention is mdde on 
behalf of plaintiff that the company agreed to look to its general 
agent, and he to Cranston, for the payment of the premium, and 
that thus a novation was formed whereby the original obliga- 
tion of Cranston to the company was discharged and the com- 
pany accepted its general agent as responsible instead of Crans- 
ton. ‘The testimony, however, does not bear out this contention, 
and neither is the same pleaded. Cranston did not agree to pay 
Booth, the general agent. Neither did Booth agree to accept 
Cranston. Booth did not agree to pay the company uncondi- 
tionally or at all, unless he collected the premium. The com- 
pany did not agree to accept Thurston to whom the note was 
given. Neither did Thurston agree to pay the company. In- 
deed the company does not appear to have had any direct deal- 
ings with Thurston, he being a subagent responsible only to the 
general agent who appointed him. ‘There is neither pleading nor 
testimony to sustain a novation. It takes more than two parties 
to make such an agreement, and there is an utter failure of tes- 
timony to establish an agreement between any two parties, much 
less between three in this case. 

If we should yield to the agrarian communistic spirit of the 
age, it would naturally follow that we should charge the com- 
pany with the acts of Thurston which Cranston himself knew 
were utterly unauthorized, and so award to the plaintiff a gratuity 
which her husband neglected to secure for her. But it is wrong 
to take something for nothing, even from a life insurance com- 
pany, and in obedience to this sound principle of morals, as well 
as of law, the judgment should be reversed. 

Moore, J., concurs in the dissenting opinion, 
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GRAND LODGE A. O. U. W. oF ARKANSAS vs. WOOD. 
(No. 71.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
SUFFICIENCY OF EVIDENCE. 

In an action on a benefit insurance certificate, evidence held to support a 
jury finding that carbolic acid causing insured’s death was taken 
accidentally and not with a suicidal intent. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
SUFFICIENCY OF EVIDENCE. 

The instinct of self- -preservation raises a presumption against suicide 
which justified the jury in inferring that carbolic acid causing the 
death of an insured person was taken by accident irrespective of the 
question of burden of proof, where it was not conclusively shown that 
it was taken with suicidal intent. 

(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


3. EVIDENCE—OPINION EVIDENCE—HYPOTHETICAL QUES- 
TIONS—INVASION OF PROVINCE OF JURY. 


In an action on a benefit insurance certificate, a question asked an expert, 
whether he would say that death resulted from suicide or accident, 
assuming that there was a shelf six inches wide with one bottle each 
of ink, liniment, antiseptic, essence of pepsin, chill tonic, pure car- 
bolic acid, and coal oil thereon, that a party was found with a lot of 
carbolic acid that had run out of his mouth and down his cheek, 
enough to burn it, that there was a splotch of carbolic acid on the 
floor and another behind the bed, that the man was lying in repose 
on his left arm and the cover practically undisturbed or smooth, that 
a bottle was broken behind the bed, and that the odor of carbolic 
acid was pronounced, was properly excluded, as it is an invasion of 
the province of the jury to submit to an expert all the evidence in the 
case in matters not exclusively within the knowledge of an expert 
and take his opinion upon that issue. 


(For other cases, see Evidence, Cent. Dig. §§ 2369-2374; Dec. Dig. § 553.) 


4. NEW TRIAL—GROUNDS—DISQUALIFICATIONS OF JURORS. 


Under Kirby’s Dig. § 4494, providing that no verdict shall be void or 
voidable because any juror fails to possess any of the qualifications 
required, the technical disqualification of a juror, who had been 
adjudged insane and subsequently paroled without being legally eman- 
cipated from the disability of insanity, did not require a new trial, 
where it was shown by affidavits of the sheriff and other jurors that 
he was perfectly sane and in normal mental condition, and that they 
discovered nothing wrong with him throughout his service of about 
three weeks on the jury. 


(For other cases, see New Trial, Cent. Dig. §§ 74-79; Dec. Dig. § 42.) 


Appeal from Circuit Court, Ouachita County; W. E. Patterson, Judge. 
Action by Mary E. Wood, guardian, against the Grand Lodge of the 


* Decision rendered, June 29, 1914. 168 S. W. Rep. 1070. 


i 


| 
| 
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Ancient Order of United Workmen of Arkansas. Judgment for plaintiff, 
and defendant appeals. Affirmed. 


Carmichael, Brooks, Powers & Rector, of Little Rock, for Appellant. 
Creed Caldwell, of Pine Bluff, and H. S. Powell, of Camden, for 
Appellee. 


BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
ENGINEMEN vs. COLE’S ESTATE. (No. 42.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—FRATERNAL INSURANCE—CONTRACTS. 


The constitution and laws of a fraternal insurance order are a part of 
a contract of insurance, evidenced by a benefit certificate issued by it, 
and are binding on it unless inconsistent with the certificate. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


2. INSURANCE—FRATERNAL INSURANCE—CONTRACTS. 


A clause in the constitution of a fraternal insurance order that a member 
shall recover the amount of his certificate when he becomes afflicted 
with consumption in its last stage, when not in conflict with the cer- 
tificate, is binding on the order, and the member may recover the 
amount of the certificate when becoming afflicted with consumption 
in its last stage. 


~~ other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. 
787.) 


3. INSURANCE—FRATERNAL INSURANCE—RIGHTS OF MEM- 
BER—WAIVER. 


Where a member of a fraternal insurance order, entitled to the amount of 
the certificate when becoming afflicted with consumption in its last 
stage, did not claim the amount of the certificate, though entitled, he 
waived his rights, and on his death the beneficiary named in the 
certificate could claim the amount thereof. 


~— other cases, see Insurance, Cent. Dig. §§ 1967-1972, 1980; Dec. Dig. 
793.) 


4. ABATEMENT AND REVIVAL—DEATH OF PARTY—CONTIN- 
UANCE OF ACTION. 


Where a member of a fraternal insurance order, entitled to the amount 
of the certificate on his becoming afflicted with consumption in its 
last stage, sought to recover on the certificate but died pending the 
litigation, the court, under Kirby’s Dig. § 6298, properly designated a 
special administrator to represent his estate and to continue the suit 
for its benefit, and the beneficiary was not a necessary party. 


(For other cases, see Abatement and Revival, Cent. Dig. §§ 377-402, 412- 
416; Dec. Dig. § 72.) 


* Decision rendered, June 15, 1914. 168 S. W. Rep. 1073. 
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5. APPEAL AND ERROR—VERDICT—CONCLUSIVENESS. 

A verdict sustained by legally sufficient evidence wil! not be disturbed on 
appeal, though the preponderance of the evidence is against it. 

(For other cases, see Appeal and Error, Cent. Dig. 8§ 3922, 3928-3034; 
Dec. Dig. § 1001.) 


Appeal from District Court, Sebastian County; Daniel Hon, Judge. 

Action by W. E. Cole, prosecuted after his death by Ben Cravens, 
special administrator, against the Brotherhood of Locomotive Firemen 
and Enginemen. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


W. S. Chastain, of Ft. Smith, for Appellant. 
Cravens & Cravens, of Ft. Smith, for Appellee. 


—_9e@—_ ——__ 


PRUDENTIAL INS. CO. OF AMERICA ev aL. vs. WIL- 
LIAMS rr au. (No. 38.) 


(Supreme Court of Arkansas.) 


1. APPEAL AND ERROR—HARMLESS ERROR—JOINDER OF 
PARTIES. 

In an action on an insurance policy, no prejudice could have resulted 
from the joinder of insured’s administrator and one who claimed to 
have taken an assignment as security for a debt as plaintiffs, where 
each claimed an interest, and no one else had an interest in the policy. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4069-4074; Dec. 
Dig. § 1036.) 

2. APPEAL AND ERROR—REVIEW—QUESTIONS OF FACT. 

A defense submitted to the jury upon sufficient evidence was eliminated 
from the case by the verdict for plaintiff. 


(For other cases, see Appeal and Error, Cent. Dig. §&§ 3922, 3928-3034; 
Dec. Dig. § 1001.) 


3. INSURANCE—INSURABLE INTEREST—NECESSITY. 
A contract of insurance taken out in the name of one who has no insurable 
interest in the life of insured is a wagering contract and void. 


(For other cases, see Insurance, Cent. Dig. § 165; Dec. Dig. § 119.) 


. INSURANCE—ASSIGNMENT—LACK OF INSURABLE IN- 
TEREST OF ASSIGNEE. 

A person may procure insurance on his own life and assign it to one who 
has no insurable interest in the life of insured if this is not done as a 
cover for a wager policy. 

(For other cases, see Insurance, Cent. Dig. §§ 166, 167: Dec. § 122.) 


5. INSURANCE— ACTIONS ON POLICIES —INSTRUCTIONS 
WAGERING TRANSACTIONS. 


In an action on an insurance policy, an instruction that if the insurance 


* Decision rendered, June 15, 1914. 168 S. W. Rep. 1334. 
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was taken out by an understanding between insured and T., with an 
agreement that the premium should be paid by T., and that he should 
have a part of the insurance in the event of insured’s death, the 
balance being paid to the estate, and if the policy was issued in 
furtherance of this arrangement, it was a wagering contract and void, 
and plaintiff, an assignee of the policy, could not recover, even though 
he did not participate in such arrangement, was properly refused, as it 
denied a recovery if the alleged agreement was made, even though 
nothing was done after the issuance of the policy to effectuate the 
agreement. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669.) 


6. INSURANCE—WAGERING POLICIES—ASSIGNMENTS. 


If an insurance policy was taken out pursuant to an understanding between 
insured and T., with the understanding and agreement that the 
premiums should be paid to T. and the policy assigned to him, and 
that he should have a part of the insurance in the event of insured’s 
death, the balance being paid to insured’s estate, and T. having no 
insurable interest in insured’s life, and if the policy was issued in 
furtherance of this arrangement and pursuant to such agreement was 
assigned to plaintiff, the assignment was a mere cloak or subterfuge to 
cover up a wagering contract, and the policy was invalid; but, if 
nothing was done toward carrying out this agreement, or if insured 
borrowed the money to pay the premiums, and only intended to as- 
sign the policy as security for the debt, the policy was valid. 

(For other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 122.) 

Kirby, J., dissenting. 


Appeal from Circuit Court, St. Francis County; J. M. Jackson, Judge. 

Action by Eugene Williams, administrator, and another against the 
Prudential Insurance Company of America and another. Judgment for 
plaintiffs, and defendants appeal. Affirmed. 


S. S. Hargraves, of Forrest City, and Rose, Hemingway, Cantrell & 
Loughborough, of Little Rock, for Appellants. 

R. J. Williams, J. W. Morrow, and S. H. Mann, all of Forrest City, 
for Appellees. 


RUTH er au. vs. FLYNN. (No. 3935.)* 
(Court of Appeals of Colorado.) 


1. PARTNERSHIP—PARTNERSHIP AT WILL—DISSOLUTION. 


A partnership at will may be terminated at any time at the pleasure of 
either partner. 


(For other cases, see Partnership, Cent. Dig. § 600; Dec. Dig. § 61.) 


2. PARTNERSHIP—DISSOLUTION—ACTS CONSTITUTING. 


The partners in a firm at will executed an agreement which declared that 
the firm was dissolved by mutual consent, and that the winding up 


* Decision rendered, July 13, 1914. 142 Pac. Rep. 1094. 
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of the affairs of the firm should be conducted in a manner specified, 
and that the partners appointed a third person as arbitrator of any 
difference which might arise. On the same day, the partners notified 
the bank at which they did business that the firm was dissolved, that 
one of the partners was to retire, and that the copartner would con- 
duct the business alone. After the execution of the agreement, no 
firm business was done except in connection with the completion of 
contracts, entered into prior to the agreement for dissolution. Held, 
that the firm was dissolved by mutual consent. 

(For other cases, see Partnership, Cent. Diz. §§ 602; 605, 606; Dec. Dig. 
§ 262.) 


3. INSURANCE—LIFE INSURANCE—BENEFICIARIES. 


Where partners took out life policies on their several lives, payable to the 
firm or to the administrator in the event of a partner surviving the 
firm, the policy of a partner, dying subsequent to a dissolution of the 
firm by mutual consent, must be paid to his administrator, as against 
the objection of the surviving partner that the insurance was taken 
out for the benefit of firm creditors, none of whom complained of 
payment to the administrator, and none of whom extended credit to 
the firm on the faith of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 


4. INSURANCE—LIFE INSURANCE—INSURABLE INTEREST. 


Though a firm has an insurable interest in the life of a partner devoting 
his skill, knowledge, and experience to the firm business, yet interest 
in a policy on the life of a partner held by the firm ceases on the 
dissolution of the firm, and the surviving partner has no interest in a 
recovery thereon. 


\For other cases, see Insurance, Cent. Dig. §§ 168-171; Dec. Dig. § 123.) 


5. PARTNERSHIP—SETTLEMENT—CREDITS. 


Where partners took out life policies, payable to the firm or to the ad- 
ministrator of insured, on his surviving the firm, and the firm was 
dissolved by mutual consent, and the policy on the life of one of the 
partners was ordered paid to his representative, the copartner in 
settling the firm affairs was entitled to credit for the sum he paid as 
premiums on the policy. 


(For other cases, see Partnership, Cent. Dig. §§ 701, 702; Dec. Dig. § 304.) 
Hurlbut, J., dissenting. 


Error to District Court, Denver County; Carlton M. Bliss, Judge. 

Petition for interpleader by the Capitol Life Insurance Company of 
Colorado against Joseph P. Ruth and another, and Bart Flynn, adminis- 
trator of John Thomas Flynn deceased. There was a judgment for Bart 
Flynn as administrator, and Joseph P. Ruth and the Ruth-Flynn Con- 
struction Company bring error. Affirmed. 


Crump & Allen, of Denver, for Plaintiffs in Error. 
John H. Reddin, of Denver, for Defendant in Error. 
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BALTIMORE LIFE INS. CO. vs. FLOYD.* 


(Superior Court of Delaware. New Castle.) 


1. INSURANCE—WARRANTY—DISTINCTION BETWEEN WAR- 
RANTY AND REPRESENTATION. 


A representation respecting a matter not material to a risk does not amount 
to a warranty, and such a representation, though false, if made in 
good faith, does not amount to a breach of warranty nor avoid the 
policy. 

(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 


2, INSURANCE—AVOIDANCE OF POLICY FOR BREACH OF 
WARRANTY—INSURABLE INTEREST. 


Where the beneficiary under a policy of life insurance had a legal in- 
surable interest, insured’s misrepresentation as to his relation to the 
beneficiary, not made in bad faith, was a misrepresentation or mis- 
statement of fact not materially affecting the risk assumed, and hence, 
not ground for avoidance of the policy. 


(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 


3. INSURANCE—“CONTRACT OF LIFE INSURANCE.”—NATURE. 

A “contract of life insurance” is an agreement between insurer and in- 
sured whereby the insurer undertakes to pay a certain sum of money 
to a certain person, who usually is a person other than insured, upon 
the happening of a particular event, usually the death of insured, in 
consideration of payment by insured of certain stated premiums. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-208; Dec. Dig. 
§ 146.) 

(For other definitions, see Words and Phrases, vol. 4, pp. 3675-3677.) 


4. INSURANCE — CONTRACT OF LIFE INSURANCE — INSUR- 
ABLE INTEREST. 


A contract of life insurance may be effected only for some benefit in- 
cident to or contemplated by insured, and an insurable interest in the 
beneficiary arises from his relationship to insured within certain de- 
grees, or from the fact of pecuniary interest, such as that between 
partners, and between debtors and creditors; and a person may take 
out insurance upon his own life for the benefit of one having no in- 
surable interest therein, if the transaction is bona fide and free from 
speculation, but insurance procured upon a life by one, or in favor 
of one, under circumstances of speculation or hazard amounts to a 
wager contract, void as in contravention of public policy. 


(For other cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig. § 114.) 


5. INSURANCE—EVIDENCE OF INSURABLE INTEREST—PAY- 
MENT OF PREMIUMS. 

One of the tests as to the validity of a contract of life insurance is to 
determine by whom the premiums are paid; when insured pays the 
premiums the contract is generally upheld, but where the premiums 
are paid by the beneficiary, there is a tendency to condemn it. 

(For other cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig..§ 114.) 


* Decision rendered, May 19, 1914. 91 Atl. Rep. 653. 
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6. INSURANCE—INTEREST OF INSURED—EVIDENCE—GOOD 
FAITH. 


Where the beneficiary under a policy of life insurance has an insurable 
interest in the life of insured, such interest is evidence which may be 
considered in connection with all the other evidence in determining 
the good faith of the transaction. 


(For other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 655.) 


7. INSURANCE—ACTION—BURDEN OF PROOF. 


In an action on a policy of life insurance, the burden of proving the 
legality of the contract, plaintiff’s performance of conditions prec- 
edent and defendant’s liability, by a preponderance of the evidence, 
rests upon plaintiff. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


8. TRIAL—JURY—DELIBERATION—WEIGHT OF EVIDENCE. 


Where the evidence in a civil action is conflicting, it is the jury’s duty to 
reconcile it if it can, and, if it cannot, to reject that considered least 
worthy of credit and accept that considered most worthy of credit, 
having regard to the intelligence and the bias of the witnesses and 
their ability to see, comprehend, and remember that to which they 
have testified. 

(For other cases, see Trial, Cent. Dig. §§ 731, 742; Dec. Dig. § 306.) 


Cherokee Life Ins. Co. vs. Banks. 377 


Action by William Floyd against the Baltimore Life Insurance Com- 
pany. Motion for nonsuit refused, and verdict for plaintiff: 

Appeal (No. 6, January term, 1914) from a judgment of a justice of 
the peace. Action of assumpsit brought before the justice by William 
Floyd against the Baltimore Life Insurance Company, to recover under 
an insurance policy issued to Albert Hanlin in which the plaintiff was the 
beneficiary. Motion for nonsuit refused. Verdict for plaintiff. 

The contentions of the parties appear in the charge of the court. 

At the conclusion of the plaintiff’s case, counsel for defendant moved 
for a nonsuit on the ground that the applicant for insurance made a false 
answer to the question as to the relationship between himself and the 
beneficiary. 


Argued before Woolley and Rice, JJ. 


Andrew C. Gray, of Wilmington, for Appellant. 
Lilburne Chandler, of Wilmington, for Respondent. 


———_—- $e. —_ 


CHEROKEE LIFE INS. CO. vs. BANKS. (No. 5749.)* 
(Court of Appeals of Georgia.) 


INSURANCE—LIFE’ INSURANCE—ASSIGNMENT OF POLICY. 


One has the right to procure insurance on his own life and assign the 
policy to another, who has no insurable interest in the life insured, 

ee Decision rendered, Aug. 22, 1914. 82 S. E. Rep. 597. Syllabus by the 
ourt. 
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provided the assignment is made in good faith and not as a mere 
colorable evasion of the law in regard to wagering contracts. 


(For other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 122.) 


Error from City Court of Brunswick; D. W. Krauss, Judge. 
Action by Ben Banks against the Cherokee Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


Eustace C. Butts, of Brunswick, and Barry Wright, of Rome, for 
Plaintiff in Error. 
- J. T. Powell and F. H. Harris, both of Brunswick, for Defendant in 
rror. 


CHEROKEE LIFE INS. CO. vs. DAVIS rer au.—DAVIS Et 
AL, vs. CHEROKEE LIFE INS. CO. (No. 387.)* 


(Supreme Court of Georgia.) 


1. INSURANCE—APPOINTMENT OF RECEIVER—DETERMINA- 
TION OF RIGHT. 


The Cherokee Life Insurance Company began operations as an industrial 
life insurance company. About March 1, 1912, it qualified as a legal 
reserve mutual life insurance company, and made the deposit necessary 
for that purpose. On May 4, 1913, it became a stock company. Acts 
1912, p. 127, § 16. While it was operating as an industrial company 
it issued a number of certificates, apparently claiming authority so 
to do under § 2510 of the Civil Code of 1910. After the change to 
the mutual plan, with legal reserve, in April and May, 1912, it issued 
other certificates of the same form as those which it had previously 
issued. The present petition, seeking the appointment of a receiver, 
was filed by purchasers of certificates after the mutual plan, with legal 
reserve, had been adopted, and before the change to the stock plan. 
There is no allegation that they were ignorant of the fact, or that 
they were misled in regard to it. Held, that whether or not a receiver 
should be appointed to take charge of the assets of the company on 
the application of the plaintiffs is to be determined according to their 
own rights and status, and not those of others. 


(For other cases, see Insurance, Cent. Dig. § 93; Dec. Dig. § 70.) 


2. INSURANCE—CERTIFICATES—RIGHTS OF PURCHASERS. 

The plaintiffs having taken their certificates after the change in the plan 
of the business, they took subject thereto, and had no ground of 
complaint on account thereof. 

(For other cases, see Insurance, Cent. Dig. § 49; Dec. Dig. § 53.) 


3. INSURANCE—CERTIFICATES—REGULATION. 


The certificates held by the plaintiffs were apparently issued, not with 
reference to the industrial business alone, or under Civ. Code 1910, 
§ 2510 et seq., but by an insurance company, which was at that time 
operating as a mutual insurance company on the reserve plan, and 


* Decision rendered, June 11, 1914. 82S. E. Rep. 445. Syllabus by the 
Court. 
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were so accepted. Accordingly they will not be deemed to be regu- 
lated by the provisions of the Code above cited, but in accordance 
with their own terms. 


(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 

4. INSURANCE CERTIFICATES. 

Except as to providing that 6 per cent “interest” per annum, payable semi- 
annually from the expense fund, instead of 5 per cent “dividend,” the 
certificates here involved, treated as those of a mutual insurance com- 
pany with legal reserve, are substantially like those involved in the 
case of Lockridge vs. State Mutual Life Insurance Co., 82 S. E. 131. 


5. EVIDENCE—INSURANCE—CERTIFICATES—CONSTRUCTION 
—RECEIVERS. 

No evidence was introduced on the hearing of the application for the 
appointment of a receiver, but counsel for the respective parties en- 
tered into a stipulation or agreement of facts in lieu thereof. Among 
the terms of this stipulation were the following: “It is further agreed, 
if it is determined that the principal of the outstanding income or 
guaranty fund certificates is a liability subject to enforcement at the 
present time, the company is unable to meet the obligation, and that 
its financial and business conditions are in such situation that a case 
is presented for the appointment of a receiver; but that on the other 
hand, if such principal is not an obligation presently enforceable against 
said company, that the company is in such condition that the appoint- 
ment of a receiver would be improper.” Held, that on the face of the 
certificates owned by the plaintiffs the “principal” thereof is not made 
payable on demand; but, “should the company discontinue business, 
upon the winding up of said company, after the payment of all claims 
due policyholders, the holders of these certificates shall be entitled 
to receive pro rata from the assets of said company.” 

(a) This record does not show facts which would authorize the court to 
hold that the principal amount of such certificates is an obligation 
“presently enforceable against the company.” 

(b) While it appears that since the Ist day of January, 1913, the current 
expenses of the company have greatly exceeded the amount included 
in the premiums for the purpose of expenses (called expense loading), 
and the defendant admitted that there was “no expense fund or any 
other source from which either interest or any other sum can lawfully 
be paid on said income certificates,” the question of whether interest 
can lawfully be paid is one of law, and not concluded by the opinion 
of the defendant. But the plaintiffs do not seek merely to recover 
interest, or to cause it to be paid, or base their claim upon its payment, 
or charge general insolvency; but the case is made to rest upon 
whether the principal amount of the certificates is an obligation 
presently enforceable, and this court deals with it accordingly. 

(For other cases, see Evidence, Cent. Dig. § 687; Dec. Dig. § 201; In- 
surance, Cent. Dig. § 98; Dec. Dig. § 72.) 


6. APPEAL AND ERROR—REVERSAL—EFFECT. 

Inasmuch as it has been held that it was error to appoint a receiver at 
all, the terms fixed by the presiding judge, on which the appointment 
might be dissolved, necessarily fall with the reversal of the judg- 
ment making the appointment. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4626-4631, 4658 
4659; Dec. Dig. § 1180.) 


Error from Superior Court, Floyd County; Moses Wright, Judge. 
Action by F. P. Davis and others against the Cherokee Life Insur- 
ance Company. Judgment for plaintiffs, and defendant brings error, and 
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plaintiffs file cross-bill of exceptions. Judgment reversed on main bill, 
and cross-bill dismissed. 


Barry Wright, of Rome, and King, Spalding & Underwood, of 
Atlanta, for Plaintiff in Error. ; 
Little, Powell, Hooper & Goldstein, of Atlanta, for Defendants in 


Error. 


~ -———- eq —-—— — 


BANK OF STEWART COUNTY vs. MADRE er At. 
(No. 439.)* 


(Supreme Court of Georgia.) 


1. INSURANCE—RIGHT TO PROCEEDS—FOLLOWING TRUST 
FUNDS. 

While it may be true that where a holder of a policy of insurance, pay- 
able, not to the estate of the insured, but to a named beneficiary, 
uses trust funds in his hands in payment of the premiums on the 
insurance, and where the amount of the policy upon the death of the 
insured is paid to the beneficiary, the proceeds of the policy thus paid 
to the beneficiary will be impressed with a trust in the hands of the 
beneficiary, and can be subjected to the demands of the cestui que 
trust to an amount equal to the premiums paid; and while an officer 
of a corporation, such as a cashier of a bank, who surreptitiously used 
the funds of the corporation in payment of premiums on a life in- 
surance policy, might be treated, relatively to the money used, as a 
trustee ex maleficio, nevertheless where an officer of a bank (the 
cashier in the present case), although he had an overdraft on the 
books of the bank, checked out other moneys from the bank to pay 
his insurance premiums, and regularly was accustomed to use the 
receipts for premiums paid as checks and these receipts were charged 
against him on the books of the bank, and these practices were known 
to other officers and directors of the bank, and where subsequently 
to the payment of the premiums in this manner the bank through 
proper, officials had a settlement with the cashier who had paid the 
premiums on his insurance policy in the manner indicated above, 
taking from him notes to cover his overdraft and indebtedness to the 
bank, with the exception of certain items overlooked, the items thus 
overlooked being other than his checks and receipts for premiums, 
the money thus paid upon the checks of the cashier and upon his re- 
ceipt for premiums due on his policy of insurance, relatively to the 
bank and its right to be reimbursed for the funds so used, was an 
ordinary debt, and the money paid by the insurance company upon 
the policy of insurance to the beneficiary named therein was not so 
impressed with any trust in favor of the bank that it might, in a suit 
instituted therefor, claim the payment of the amount of the premiums 
as a trust fund traced into the hands of the beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 1475; Dec. Dig. § 502.) 


2. NONSUIT. 

The foregoing rules the controlling question in the case; and, upon the 
application of the principle there stated to the evidence offered by the 
plaintiff, a nonsuit was properly ordered. » 


* Decision rendered, July 16, 1914. 82 S. E. Rep. 519. Syllabus by the 
Court. 
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Error from Superior Court, Stewart County; W. M. Harper, Judge 
pro hac. ) a 

Action by the Bank of Stewart County against S. B. Madre, adminis- 
tratrix, and others. Judgment for defendants, and plaintiff brings error. 
Affirmed. 


Tomlinson Fort, of Roswell, N. M., and Little, Powell, Hooper & 
Goldstein, of Atlanta, for Plaintiff in Error. 

T. T. James, of Lumpkin, and R. L. Maynard, of Americus, for De- 
fendants in Error. 


ee OO Ga 


MAYES vs. NATIONAL COUNCIL OF KNIGHTS AND 
LADIES OF SECURITY. (No. 18924.)* 


(Supreme Court of Kansas.) 


INSURANCE—BENEFIT CERTIFICATE—PAYMENT OF PRE- 
MIUMS—DELAY—WAIVER. 

Where a beneficiary association places its rejection of the claim of a 
beneficiary upon the distinct ground of forfeiture for failure to pay 
the dues of a certain month within the time prescribed by the by-laws, 
it thereby waives any defense it may have arising out of the failure 
to pay at the proper times the dues of two preceding months; 
such payments having been received and credited out of time, by the 
proper officer of the local council. 

(For other cases, see Insurance, Cent. Dig. $§ 1907-1916; Dec. Dig. § 755.) 


Appeal from District Court, Crawford County. 

Action by Evan B. Mayes against the National Council of the Knights 
and Ladies of Security. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Ferry, Doran & Dean and J. V. Abrahams, all of Topeka, and L. W. 
Johnson, of Pittsburg, for Appellant. 
Wheeler & Denison, of Pittsburg, for Appellee. 








* Decision rendered, July 7, 1914. 142 Pac. Rep. 200. Syllabus by the 
Court. 


—_—_—__— —-Oe® ee 


KULBERG vs. SUPREME RULING OF FRATERNAL, 
MYSTIC CIRCLE. (No. 18756 [214].) 
(Supreme Court of Minnesota.) 
INSURANCE—PLEADING—ACTION ON BENEFIT CERTIFICATE 
— ANSWER — AMENDMENT — EVIDENCE—QUESTION FOR 
JURY. 
In this case it was /ie/d that the answer does not admit the cause of action 
alleged in the complaint; that the benefit certificate issued to the in- 





* Decision rendered, July 17, 1914. 148 N. W. Rep. 299. Syllabus by 
the Court. 
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sured should have been received in evidence; that the amendment 
proposed to the answer should have been allowed; and that the 
evidence made a question for the jury as to whether defendant had 
waived nonpayment of assessments by refusing to receive payment 
thereof when tendered by the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1996-1998, 2003-2005, 2009; 
Dec. Dig. §§ 815, 818, 825; Pleading, Cent. Dig. §§ 761-763; Dec. Dig. 
§ 256.) 


Appeal from District Court, Ramsey County; Frederick M. Catlin, 
Judge. 

Action by Isadore Kulberg against the Supreme Ruling of the 
Fraternal Mystic Circle. From denial of alternative motion for judg- 
ment notwithstanding the verdict, or for new trial, defendant appeals. 
Reversed, unless plaintiff shall consent to a reduction of the verdict. 


Spooner, Laybourn & Lucas, of Minneapolis, for Appellant. 
A. J. Hertz and James E. Markham, both of St. Paul, for Respondent. 


MORROW vs. NATIONAL LIFE ASS’N or Des MornEs, 
Iowa. (No. 1231.)* 


(Springfield Court of Appeals. Missouri.) 


1. INSURANCE—LIFE INSURANCE—ASSESSMENT PLAN. 

No fixed periodical premiums being provided for by a life policy, but the 
plan being to collect from members such sums, apportioned among 
members according to age and amount of insurance, as are necessary 
for payment of death and disability claims and legitimate expenses, 
the benefit is dependent upon the collection of an assessment on 
persons holding similar contracts, within Rev. St. 1909, § 6050, de- 
claring such insurance to be on the assessment plan. 

(For other cases, see Insurance, Cent. Dig. §§ 40, 64, 65; Dec. Dig. § 52.) 


2. INSURANCE—LIFE INSURANCE—ASSESSMENT PLAN—VEX- 
ATIOUS REFUSAL TO PAY LOSS—DAMAGES AND ATTOR- 
NEY’S FEES. 


Under the concluding proviso of Rev. St. 1900, § 6959, part of the article 
on insurance on the assessment plan that nothing in that article shall 
subject any corporation doing business under it to any other provision 
or requirement of the general insurance laws of the state, except as 
distinctly “herein” set forth and provided, such article not so pro- 
viding, a company operating under the assessment plan is not subject 
to § 7068, as amended by Laws toll, p. 282, part of the article on 
general provisions as to insurance authorizing recovery of damages 
and attorney’s fees for vexatious refusal to pay a loss under a policy 
of insurance. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


* Decision rendered, June 20, 1914. Rehearing denied, July 10, 1914. 
168 S. W. Rep. 881. 
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3. INSURANCE—LIFE INSURANCE—INSURABLE INTEREST— 
CREDITOR. 

A creditor of insured has an insurable interest, within Rev. St. 1909, § 6956, 
prohibiting any company, doing business under the article concerning 
assessment plan insurance, from issuing a policy on the life of any 
person in which the beneficiary named has no insurable interest, and 
also prohibiting the assignment of a policy to any such person. 

(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.) 


4. INSURANCE—LIFE INSURANCE—WAGERING POLICY—POL- 
ICY PAYABLE TO CREDITOR. 

A life policy, made payable to one whose interest is designated as 
“creditor,” without any provision as to payment of the balance above 
his interest as creditor, is not void as a wagering policy because of 
the debt being much less than the face of the policy, but is to be con- 
strued as one for his benefit for the amount of his debt, and for the 
benefit of insured’s estate for the balance, and is valid. 

(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.) 


5. INSURANCE—LIFE POLICY—FRAUD IN PROCUREMENT. 

There is no fraud in the procuring of a life policy made payable to one 
whose interest is described as “creditor,” merely because of the debt 
owing to him being much less than the face of the policy; the appli- 
cation disclosing he was a creditor making no statement or inquiry 
as to the amount of the debt. 


(For other cases, see Insurance, Cent. Dig. § 557; Dec. Dig. § 262.) 


6. INSURANCE . INSURANCE—INSURABLE INTEREST— 
INSOLVENT DEBTOR. 

A life policy payable to a creditor of insured is not void because of the 
debtor being insolvent, and there being no reasonable expectation of 
his becoming insolvent so as to pay the debt; but, notwithstanding 
this, he has an insurable interest in the life of insured. 

(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.) 


7, INSURANCE—LIFE INSURANCE—POLICY TO CREDITOR— 
AMOUNT OF PERSONAL RECOVERY. 

Where a life policy is made payable to one whose interest is designated 
as “creditor,” he may recover thereon for himself, not only the amount 
owing him when the policy is issued, but advances which he after- 
wards makes on the faith of it, and with an understanding, then had, 
that the policy is to stand security for it; and he should also be 
allowed from the recovery attorney’s fees and expenses of collecting 
the policy. 

(For other cases, see Insurance, Cent. Dig. § 1791; Dec. Dig. § 666.) 

8. INSURANCE—LIFE INSURANCE— POLICY PAYABLE TO 
CREDITOR—RECOVERY AS TRUSTEE. 

Where a life policy is made payable to one whose interest is designated as 
“creditor,” though the amount above his debt is to go to the estate 


of insured, he may, as trustee of an express trust, recover of the 
insurance company the whole amount of the policy. 


(For other cases, see Insurance, Cent. Dig. § 1791; Dec. Dig. § 666.) 
Robertson, P. J., dissenting in part. 


Morrow vs. Nat. Life Ass'n of Des Moines. 383 





Appeal from Circuit Court, Dunklin County; T. R. R. Ely,, Special 
Judge. 


Vol. XLIV.— 
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Action by D. C. Morrow against the National Life Association of 
Des Moines, [owa. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded, with directions. 


Donaldson & Tribble, of Kennett, and Bartley & Douglass, of St. 
Louis, for Appellant. 


C. P. Hawkins and Bradley & McKay, all of Kennett, for Respondent. 


—_—_- —-—__—_-- Ge e —— ~ ——_- — —_— -. 


STATE Ex rEL. MERCHANTS’ RESERVE LIFE INS. CO. 
vs. REVELLE, Supt. or Ins. (No. 18321.)* 


(Supreme Court of Missouri.) 


INSURANCE—FOREIGN INSURANCE COMPANIES—ASSESS- 
MENT PLAN—PREMIUMS—POLICY RECITALS. 

Where relator, a foreign insurance company desiring to do business in 
Missouri, proposed to write policies‘on the assessment plan, contain- 
ing a statement on the first page in large letters that the policyholder 
agreed to pay certain stipulated premiums, and there was no provision 
showing that the liability of members was not limited to the fixed 
artificial premiums in plain words, as required by Rev. St. 1909, § 6955, 
except a recital in fine print that, should the premiums be insufficient 
to meet the requirements of the policy, the company reserved the 
right to call for the difference necessary to meet the requirements 
and fix the time of payment thereof, the Superintendent of Insurance 
properly declined to issue a license authorizing the company to do 
business. 

(For other cases, see Insurance, Cent. Dig. § 5; Dec. Dig. § 5.) 


In Banc. Mandamus by the State, on relation of the Merchants’ 
Reserve Life Insurance Company, against Charles G. Revelle, Superin- 
tendent of Insurance. Denied. 


A. T. Dumm, of Jefferson City, for Relator. 
John T. Barker, Atty. Gen., and W. T. Rutherford, Asst. Atty. Gen., 
for Respondent. 


* Decision rendered, July 2, 1914. 168 S. W. Rep. 607. 


—_———_—90g—_ —_—_ 


CLAUDY vs. ROYAL LEAGUE. (Nos. 16694, 16695.)* 


(Supreme Court of Missouri. Division No. 2.) 


t. CONSTITUTIONAL LAW—INSURANCE—SPECIAL PRIVI- 
LEGES—CLASSIFICATION—FRATERNAL INSURANCE. 

Rev. St. 1909, §§ 7100-7127, providing for fraternal beneficiary associa- 
tions for the benefit of its members and their beneficiaries, and de- 
claring in § 7109 that such associations shall be exempt from the 
general insurance laws, creates a class regulated by a law complete 


* Decision rendered, June 23, 1914. 168 S. W. Rep. 593. 
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and does not violate Const. art. 4, § 53, par. 26, prohibiting the grant- 
ing of special privileges or immunities. 

(For other cases, see Constitutional Law, Cent. Dig. §§ 591-624; Dec. 
Dig. § 205; Insurance, Cent. Dig. §§ 1825, 1826; Dec. Dig. § 688.) 


2. CONSTITUTIONAL LAW—VESTED RIGHTS — FRATERNAL 
INSURANCE. 

Vested rights are not conferred by a certificate issued by a fraternal bene- 
ficiary association. 

(For other cases, see Constitutional Law, Cent. Dig. §§ 174, 175, 178-180, 
207, 225-227, 237; Dec. Dig. § 92.) 


3. INSURANCE—FRATERNAL INSURANCE—CONTRACTS. 

The constitution and by-laws of a fraternal beneficiary association are a 
part of a contract of insurance created by the issuance and acceptance 
of a certificate. 

(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


4. INSURANCE—FRATERNAL INSURANCE—CONTRACTS. 

A fraternal beneficiagy association issuing a certificate creating no vested 
interest may contract with a member in advance that the terms of the 
certificate may he changed, provided the change is reasonable and in 
harmony with the purpose for which the association is formed. 

(For other cases, see Insurance, Cent. Dig. § 1869; Dec. Dig. § 725.) 


5. INSURANCE—FRATERNAL INSURANCE—CONTRACTS. 

Where a fraternal beneficiary association, created to provide by co- 
operation a fund to be paid the beneficiaries on the death of the 
members, issued to a member a certificate which bound it to pay a 
sum not in excess of $2,000 in accordance with the law governing the 
fund, and which provided that the member would comply with the 
laws in force or that might be subsequently enacted and which was 
accepted by the beneficiary on the conditions specified, the association, 
having in force at the time of issuance of the certificate a by-law 
reducing the benefit one-half on a member committing suicide, could 
subsequently adopt a by-law providing that the beneficiary of a mem- 
ber committing suicide should be paid such proportion of the sum 
named in the certificate as the total amount the member had paid into 
the fund bore to the amount he would have paid had he lived out his 
life expectancy, and the beneficiary, on the member committing suicide, 
could only recover the amount due on such a calculation, though it 
was less than one-half of $2,000. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


Appeal from St. Louis Circuit Court; Chas. Claflin Allen, Judge. 

Action by Christine Claudy against the Royal League. From a judg- 
ment granting relief to plaintiff, both parties appeal. Reversed and re- 
manded, with directions. 


Warren D. Isenberg, of Los Angeles, Cal., and F. H. Bacon, of St. 
Louis, for Christine Claudy. 


George W. Miller, and R. P. & C. B. Williams, of St. Louis, for the 
Royal League. 
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SCHNEIDER vs. MODERN WOODMEN OF AMERICA. 
(No. 17705.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—FRATERNAL INSURANCE—BENEFICIARY. 


Under the provisions of § 94, c. 43, Comp. St. 1911, in force when the 
cause of action in this case arose, payment of death benefits to a 
member of a fraternal beneficiary association could only be made 
to the families, heirs, blood relations, affanced husband or affianced 
wife of, or to persons dependent upon a member; and, where one 
within the class designated, who was named as beneficiary in the 
certificate of membership in suit, died before the member, such cer- 
tificate thereby became payable to the legal surviving heirs of such 
member. 


(For other cases, see Insurance, Cent. Dig. §§ 1943, 1974; Dec. Dig. § 785.) 


2. INSURANCE—FRATERNAL INSURANCE—DEATH OF BEN- 
EFICIARY—RIGHT OF ACTION. 

And upon the death of such member his certificate of membership did not 
become an asset of his estate, nor in any manner liable for the pay- 
ment of his debts; and no action can be maintained by the adminis- 
trator of his estate upon such certificate. 


(For other cases, see Insurance, Cent. Dig. § 1975; Dec. Dig. § 796.) 


3. PRINCIPAL AND AGENT—ACTS OF AGENT—RATIFICATION. 


The acts of a self-constituted agent may be ratified by the one for whom 


such agent has assumed to act, as of the date when the acts were 
performed. 


(For other cases, see Principal and Agent, Cent. Dig. §§ 662-668; Dec. 
Dig. § 175.) 


Sedgwick, J., dissenting. 


Appeal from District Court, Dodge County; Hollenbeck, Judge. 

Action by Conrad Schneider, administrator of the estate of John M. 
Maask, deceased, against the Modern Woodmen of America. From a 
judgment for plaintiff, defendant appeals. Reversed and remanded. 


Benj. D. Smith, of Mankato, Minn., and Nelson C. Pratt, of Omaha, 
for Appellant. 


F. W. Button, of Fremont, for Appellee. 


* Decision rendered, July 11, 1914. 148 N. W. Rep. 334. Syllabus by 
the Court. 
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BAKER vs. HARDY Er au. (No. 17825.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE OF 
BENEFICIARY. 

One whose life is insured by a mutual benefit society has the right, before 
his death, to change the beneficiary named in his certificate without 
the consent of such beneficiary; provided the beneficiary as changed 
is within the class of persons who, by the laws of the order, may- be 
made a beneficiary. 

(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


2. INSURANCE—MUTUAL BENEFIT SOCIETY—CHANGE OF 
BENEFICIARY. 

Objection to such a change can only be made. by the association, and when 
the change is ratified by the society, and the money is paid without 
objection to a trustee named in such change, the former beneficiary 
has no just cause for complaint. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


3. TRUSTS—DISTRIBUTION OF TRUST FUND. 


It is the duty of the trustee who has accepted the trust, and collected 
the money due on the certificate, to distribute it according to the terms 
of the trust. 


(For other cases, see Trusts, Cent. Dig. § 402; Dec. Dig. § 282.) 


Appeal from District Court, Lancaster County; Stewart, Judge. 

Action by Mary Baker, guardian of Rachel A. Hardy, against Noble 
Vaughn Hardy and others. Judgment for plaintiff, and defendants appeal. 
Affirmed. 


Stewart, Williams & Brown, of Lincoln, and T. M. Wimberly, of 
University Place, for Appellants. 
Flansburg & Flansburg, of Lincoln, for Appellee. 


* Decision rendered, June 23, 1914. 148 N. W. Rep. 80. Syllabus by 
the Court. 


0H 


COGHLAN vs. SUPREME CONCLAVE IMPROVED OR- 
DER HEPTASOPHS.* 


(Supreme Court of New Jersey.) 


1. INSURANCE — CONSTRUCTION OF CONTRACT — BENE- 
FICIARY. 

Where a contract between a fraternal beneficial association and a member 
provides that a benefit fund shall be paid on the death of the member 
to his “estate,” it is payable to his executor or administrator. 

(For other cases, see Insurance, Cent. Dig. § 1937; Dec. Dig. § 795.) 


* Decision rendered, July 1, 1914. 91 Atl. Rep. 132. Syllabus by the 
Court. 
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2. STATUTES—CONSTRUCTION—RETROSPECTIVE EFFECT. 

Statutes are not to be given a retrospective effect or operation if their 
language reasonably admits of another construction. 

(For other cases, see Statutes, Cent. Dig. $§ 344, 349; Dec. Dig. § 263.) 


3. INSURANCE—BY-LAWS OF BENEFICIAL ORGANIZATION— 
RETROSPECTIVE OPERATION. 

The established rule “that words in a statute ought not to have a retro- 
spective operation, unless they are so clear, strong, and imperative 
that no other meaning can be annexed to them,” should be implied to 
the interpretation of by-laws of social and beneficial organizations in 
controversies with members in the civil courts. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


4. INSURANCE—BY-LAWS OF BENEFICIAL ORGANIZATION— 
RETROSPECTIVE OPERATION. 

A by-law of a fraternal beneficial association, limiting the designation of 
beneficiaries in its endowment certificates to a certain class, and pro- 
viding that “any designation of beneficiaries, except by their individual 
names, shall render the endowment certificate absolutely void,” has 
no retrospective operation, so as to affect the validity of a prior con- 
tract not in harmony therewith. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


5. INSURANCE — BENEFICIARIES — RETROSPECTIVE OPERA- 
TION OF STATUTE. 

The provision of § 210 of the Maryland statute Code Pub. Gen. Laws 1904, 
art. 23 (Laws 1804, c. 205, § 143e) that “payments of death benefits 
may be made only to the widow,” and certain others of a class in 
which the plaintiff is not included, has no retrospective operation, so 
as to affect the validity of a prior contract not in harmony therewith. 

(lor other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


6. INSURANCE—BY-LAW OF FRATERNAL BENEFICIAL ASSO- 
CIATION—RETROSPECTIVE OPERATION. 

A by-law of a fraternal beneficial association, providing that no entry 
shall be made in any application or benefit certificate, or otherwise, 
permitting the designation of the beneficiary by reference to a will, 
and further providing that no will shall be permitted to control the 
appointment of the beneficiary, has no retrospective operation, so as 
to affect the validity of a prior contract not in harmony therewith. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


7, INSURANCE — CONTRACT — FORFEITURE CLAUSE — CON- 
STRUCTION. 

So far as fair construction of the language used will permit, the pro- 
visions and conditions of a contract of insurance with reference to 
forfeiture should be strictly construed in favor of the insured and 
against the company. 


(For other cases, see Insurance, Cent. Dig. 8§ 1870-1872; Dec. Dig. § 726.) 


8. INSURANCE--CONTRACT—CONSTRUCTION. 

An agreement by an applicant for a benefit certificate of a fraternal be- 
nevolent association, to be bound by after-enacted by-laws, refers 
only to such by-laws as tend to further the subsistence of the contract 
in itself and operating uniformly on those coming within the class, 
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between the association and the member, and not to such by-laws as 
defeat or impair the contract. 
(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


9. INSURANCE--IMPAIRMENT OF CONTRACTS—RIGHT TO 
DESIGNATE BENEFICIARY. 

Where a fraternal beneficial association, for a valuable consideration, has 
issued to one of its members a benefit certificate payable on his death 
to a stated beneficiary, it is incompetent for the association by by-laws, 
or for the Legislature by statute, thereafter, without such member's 
consent, to impair the obligation of such contract by depriving the 
member of the valuable property right of such designation of the 
beneficiary of the certificate. 

(For other cases, see Insurance, Cent. Dig. §§ 1855, 1946; Dec. Dig. 
§§ 719, 780.) 

10. PLEADING—ANSWER—DEFENSE—OPINION OF COURT. 

The opinion of another court in another case is not a defense to be pleaded 
in answer to an action. 

(For other cases, see Pleading, Cent. Dig. § 30; Dec. Dig. § 10.) 


Action by Jasper Coghlan, executor of the will of A. Judson Clark, 
deceased, against the Supreme Conclave Improved Order Heptasophs. 
Motion to strike out defenses. Certain defenses ordered stricken. 


Argued February term, 1914, before Garrison, Trenchard, and Min- 
turn, JJ. 


Young & Bigelow, of Newark, for Plaintiff. 
W. Holt Apgar, of Trenton, and Olin Bryan, of Philadelphia, Pa., 
for Defendant. 


LIESNY vs. METROPOLITAN LIFE INS. CO.* 


(Supreme Court of New York, Trial Term, Oneida County.) 


1. APPEAL AND ERROR — HEARING — JURISDICTION — NEW 
TRIAL. 

That an appeal has been taken from a judgment of the trial term of the 
Supreme Court to the Appellate Division does not deprive the trial 
term of jurisdiction to pass on a timely motion to set aside the verdict 
and grant a new trial on the minutes. 

(For other cases, see Appeal and Error, Cent. Dig. § 2196; Dec. Dig. 
§ 438.) 


2. INSURANCE—LIFE POLICY—NONPAYMENT OF PREMIUMS 
—FORFEITURE—TIME. 

Insurance Law (Consol. Laws, c. 28) § 92, provides that no life insurance 
company within one year after default in any premium shall declare 
the policy forfeited for nonpayment, unless a notice is mailed to the 
insured at least fifteen and not more than forty-five days prior to 





* Decision rendered, Aug. 13, 1914. 148 N. Y. Supp. 1057. 
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the day when the premium is payable, and if the payment demanded is 
paid within the time limited, it shall be a full compliance with the 
policy, but no such policy shall be forfeited until the expiration of 
thirty days after the mailing of such notice, and no action shall be 
maintained to recover under a forfeited policy unless instituted within 
two years from the day of default in payment of any premium. Held, 
that the extension of the period within which action could be brought 
from one year to two was to permit recovery, where no notice was 
given if the action was brought within two years from the day on 
which default was made, and hence, where the notice was not given, 
the policy would not lapse for nonpayment of premiums until the 
expiration of two years after the premium fell due. 

(For other cases, see Insurance, Cent. Dig. §§ 905-913, 1032, 1033; Dec. 
Dig. § 352.) 


Action by Sophia Liesny against the Metropolitan Life Insurance 
Company. On defendant’s motion for new trial on the minutes. Denied. 


William F. Dowling, of Utica, for Plaintiff. 
Warnick J. Kernan, of Utica, for Defendant. 


SURAVITZ vs. PRUDENTIAL INS. CO. OF AMERICA.* 


(Supreme Court of Pennsylvania.) 


1, INSURANCE—APPLICATION—WARRANTIES. 

In an action on a life insurance policy issued on an application stipulating 
that the answers therein are to be deemed representations and not 
warranties, the inquiry may extend, not only to the materiality of the 
answers alleged by defendant to be false, but also to the accuracy and 
good faith of defendant's agent in writing down the answers, and 
to whether the application was signed in good faith without having 
been read, and without knowledge that the answers were incorrectly 
written down; the applicant in such case being relieved from the 
harshness of the rule applicable to warranties. 

(lor other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 655.) 


2, INSURANCE—POWER OF AGENT—PROVISION IN APPLICA- 
TION. 

A covenant, in an application for life insurance, that the agent cannot 
bind the company by “making or receiving any representations or in- 
formation,” will not protect the company from liability on the policy 
where the agent has negligently or fraudulently written untrue an- 
swers in the application different from the answers given by the 
applicant. 

(For other cases, see Insurance, Dec. Dig. § go.) 


3. INSURANCE—APPLICATION—VALIDITY OF POLICY. 
While an applicant for life insurance must exercise good faith in dis- 
- closing the condition of his health as known to him and believed to 
be true, his failure to disclose the existence of a latent disease, con- 


* Decision rendered, March 30, 1914. o1 Atl. Rep. 405. 
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cerning which from the nature of things he could have no exact 
information, will not invalidate the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 681-600, 694-696; Dec. Dig. 

§ 291.) 


To 





NC APPLICATION — MISREPRESENTATIONS — 

QUESTION FOR JURY. 

Whether an applicant who states to the best of her knowledge and belief 
that she is in good health, when in fact she is suffering from a latent 
disease, acts in good faith in making such statement is for the jury in 
an action on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


4. 


5. INSURANCE—ACTION ON POLICY—EVIDENCE. 

Where, in an action on an insurance policy, the defense was that false 
answers were made in the application, and it appeared that the hus- 
band and daughter of the insured were present when the answers 
were made, their testimony that the answers written down in the 
application were not the answers made by insured to the agent who 
wrote them down, and also the report of a medical examiner cor- 
roborating such testimony, which report was in the hands of the 
insurance company, were admissible in evidence. 

(lor other cases, see Insurance, Cent. Dig. $§ 1677-1685; Dec. Dig. § 655.) 


Appeal from Court. of Common Pleas, Lackawanna County. 

Assumpsit on a life insurance policy by Jacob Suravitz against the 
Prudential Insurance Company of America. From judgment for defend- 
ant, plaintiff appeals. Reversed. 


Argued before Tell, C. J., and Brown, Mestrezat, Elkin, and Stewart, 


JJ. 


C. P. O’Malley and Peter L. Walsh, both of Scranton, for Appellant. 
A. A. Vosburg, of Scranton, for Appellee. 


a 


SUPREME LODGE OF PATHFINDER er at. vs. JOHN- 
SON. (No. 1271.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1. INSURANCE — FRATERNAL INSURANCE — ACTIONS — BUR- 
DEN OF PROOF. 

A beneficiary suing on a fraternal benefit certificate has the burden of 
proving that the certificate subject to forfeiture for nonpayment of 
dues was in force at the time of the death of the member. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 

2. INSURANCE—FRATERNAL INSURANCE—DEATH OF MEM- 
BER—EVIDENCE—FINDINGS. 

Where a wife designated as beneficiary in a fraternal benefit certificate 
paid the premiums up to June 1, 1906, and showed that her husband 





* Decision rendered, June 11, 1914. 168 S. W. Rep. toro. 
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had not been heard of since the fall of 1902, and that at the time he 
left home in 1901 he was in ill health, and so continued until the fall 
of 1902, when last seen or heard of, a finding that the member died at 
some time after September 7, 1902, and before December 31, 1905, 
was authorized. 

(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


3. LIMITATION OF ACTIONS—FRATERNAL INSURANCE—LIM- 
ITATIONS APPLICABLE. 

An action on a fraternal benefit certificate brought in 1914, while the 
court found that the member died after September 7, 1902, and be- 
fore December 31, 1905, is barred by the four-year statute of limita- 
tions. 

(For other cases, see Limitation of Actions, Cent. Dig. §§ 113, 118-131; 
Dec. Dig. § 25.) 


Appeal from District Court, Bowie County; W. T. Armistead, Judge. 

Action by Emma Johnson against the Supreme Lodge of the Path- 
finder and another. Irom a judgment for plaintiff, defendants appeal. 
Reversed, and rendered for appellants. 


Smelser & Vaughan, or Texarkana, for Appellants. 
Chas. S. Todd, of Texarkana, for Appellee. 


oO 


BENNETT vs. SOVEREIGN CAMP WOODMEN OF THE 
WORLD. (No. 1321.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1. INSURANCE—ESTOPPEL—PAYMENT OF PREMIUMS. 

The failure of the collecting officer ofthe insurer to comply with a custom 
of sending out notices not required by the policy is available as 
excuse for the nonpayment of fixed dues only as ground for an 
estoppel, and, unless the member in default or the one assuming 
payment of his assessments relied on a continuance of the custom as 
a reminder of the assessment, and was misled by the failure to 
receive such notice, there is no estoppel. 

(For other cases, see Insurance, Dec. Dig. § 735.) 


2. INSURANCE—ACTION—SUFFICIENCY OF EVIDENCE—RE- 
LIANCE ON CUSTOM. 

In an action on a policy defended on the ground of default in the pay- 
ment of dues, evidence /ield to sgow that the plaintiff was depending 
on a local officer to pay the dues, and was not relying upon the custom 
to send written notices. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 
3. INSURANCE—FINDINGS—JUDGMENT—“CARRYING A MEM- 
BER.” 


In an action on a policy of insurance making the constitution and laws 
part of the contract, requiring the payment of fixed dues and assess- 





oF Decision rendered, May 7, 1914. 168 S. W. Rep. 1023. 
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ments, and providing that default in payment should suspend the 
member and forfeit the policy, and not authorizing the officers of the 
local camp to release members from the payment of their assessments, 
depended on the ground of default in payment of dues, the jury’s 
findings that there existed in the order generally a custom of carrying 
sick and indigent members, “carrying a member” meaning the custom 
of paying his assessments for him as they fell due, and that such cus- 
tom prevailed in the local camp, did not require the court, as a matter 
of law, to render judgment for plaintiff. 


(For other cases, see Insurance, Cent. Dig. § 2011; Dec. Dig. § 827.) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE—POWERS OF 
AGENT. 

While Sovereign Camp officers in the Woodmen of the World are agents 
of the Sovereign Camp for certain purposes, they cannot bind the 
camp by dealing with local members by acting merely within the 
apparent scope of their authority; that rule having no application 
where the member knows, or is presumed to know, the extent of the 
agent’s powers. 

(lor other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


5 INSURANCE PRESUMPTIONS MEMBER’S KNOWLEDGE 
OF LOCAL AGENT’S AUTHORITY. 

In a mutual benefit association, such as the Woodmen of the World, in 
which the powers of the Sovereign Camp officers are prescribed by 
the constitution, accessible to any member, and a part of every in- 
surance contract, a member will be presumed to know them, and in 
his dealings with the general officers must take cognizance of the 
limitations placed upon their powers. 

(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


6. INSURANCE—ACTION. FOR BENEFITS—SUFFICIENCY OF 
EVIDENCE—MATTERS OF AVOIDANCE. 

Evidence, in an action on a policy, /ield to warrant a finding by the court, 
notwithstanding a finding of the jury, that the local camp never in 
effect undertook to carry insured, but that that was done in his behalf 
as a private undertaking of the local officer. 

(For other cases, see Insurance, Cent. Dig. $§ 2006, 2007; Dec. Dig. § 819.) 


7. INSURANCE — MUTUAL BENEFIT INSURANCE — SUFFI- 
CIENCY OF EVIDENCE—AVOIDANCE. 

In an action on a policy, defended on the ground of default in payment of 
assessments, evidence held to warrant a conclusion that insured, by 
reason of his intemperate habits, was not a proper subject for relief 
in the matter of carrying sick and indigent members, so as to justify 
a refusal to render judgment for plaintiff, notwithstanding the jury’s 
finding of a custom of the local camp to carry sick and indigent 
members, in view of Rev. St. 1911, art. 4847, providing that no 
subordinate body or any of its officers can waive any of the pro- 
visions of the laws and constitution of a fraternal association binding 
on the members and their beneficiaries. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


8 INSURANCE—MUTUAL BENEFIT INSURANCE—DEFAULT IN 
PAYMENT—AGENT’S ACCEPTANCE OF PAYMENTS AFTER 
DEATH. 

Where a member holding a policy providing for the payment of fixed 
assessments, and that default therein should suspend the member and 
avoid the policy, was in default, but the local agent, who had no 
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authority thereto, claimed to have carried him by personally pay- 
in his arrearages upon a. small percentage for accommodation, the 
agent’s acceptance of the arrearages after the member’s death had no 
retroactive effect to revive the policy. 


(For other cases, see Insurance, Cent. Dig. § 1923; Dec. Dig. § 760.) 


9. INSURANCE—ACTIONS ON CERTIFICATE—EVIDENCE—DE- 
FAULT IN ASSESSMENT. 

In an action upon a policy of a fraternal association whose constitution 
fixed the amount that each member should pay monthly, the jury 
found that an assessment against insured was not pdid by him or any 
one for him, and other findings predicated upon the presumption that 
such assessment was due, and after death of the insured the beneficiary 
tendered the amounts alleged to be due. Held, that under the findings 
the court might assume, in the absence of evidence to the contrary, 
that an assessment was due. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


Appeal from District Court, Tarrant County; M. H. Brown, Judge. 

Action by Annie E. Bennett against the Sovereign Camp, Wood- 
men of the World. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


R. M. Rowland and Crenshaw & Boykin, all of Ft. Worth, for Ap- 
pellant. 
Lattimore, Cummings, Doyle & Bouldin, of Ft. Worth, for Appellee. 
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FIRE, TORNADO, ETC. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


MICK 
vs. 


ROYAL EXCH. ASSUR. (No. 52.)* 


1. INSURANCE—INSTRUCTION OF POLICY. 

Where a policy of fire insurance is written in a standard form approved 
by governmental authority, the maxim, “Verba chartarum fortius 
accipiuntur contra proferentem,” has no special applicability. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


2. PRINCIPAL AND AGENT—FRAUD OF AGENT—LIABILITY OF 
PRINCIPAL. 

A principal is liable for the fraud of his agent acting within the scope of 
his authority, whether or not the principal would benefit by the suc- 
cess of the fraud. 

(For other cases, see Principal and Agent, Cent. Dig. §§ 580-508; Dec. 
Dig. § 158.) 


3. INSURANCE—AGENCY FOR INSURED—-FRAUD OF AGENT— 
LIABILITY OF PRINCIPAL. 

Where an insurance policy provided that it should become void in case of 
any fraud or false swearing by the insured touching any matter 
relating to the insurance or the subject thereof, whether before or 
after a loss, and the insured delegated to agents the duty of doing 
everything required to make complete proof of loss, without question 
of supervision, held, that the act of such agents in presenting false 
and fraudulent vouchers to the company pursuant to demand was 
imputable to the insured, and that the policy was vitiated. 

(For other cases, see Insurance, Dec. Dig. § 111.) 


Garrison, Kalisch, and White, JJ., dissenting. 


Appeal from Supreme Court. 

Action by Jacob Mick, for whom Louis Starr, trustee in bankruptcy, 
was substituted, against the Royal Exchange Assurance. Judgment for 
plaintiff, and defendant appeals. Reversed. 


French & Richards, of Camden, for Appellant. 
Wilson & Carr, of Camden, for Respondent. 


PaRKER, J. 
The question to be determined is whether the forfeiture clause 
in a standardized fire insurance policy, making it void “in case 
of any fraud or false swearing by the instired touching any mat- 


a Decision rendered, June 15, 1914. 91 Atl. Rep. 102. Syllabus by the 
ourt. 
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ter relating to this insurance or the subject thereof, whether be- 
fore or after a loss,” is under any circumstances available to the 
company after a loss, when there is fraud in the claim committed 
by an agent of the insured without specific knowledge thereof 
or assent thereto by the insured himself, and, if so, whether the 
circumstances of this case are such as to make the forfeiture 
applicable. 

Stripped of disputed questions of fact which the jury resolved 
at the trial in favor of the plaintiff, the case presents these facts 
which were conceded or fully proved without substantial contra- 
diction: In 19)1 Jacob Mick, of whom the plaintiff is trustee 
in bankruptcy, was the owner of a blacksmithing and wagon re- 
pairing shop, which he conducted himself, and which required 
practically all of his own time. He also owned the property 
that was the subject of the fire loss, consisting of a hardware 
store and a small lumber yard adjoining thereto, which were 
conducted by his son, Wilbert H. Mick, a young man of nine- 
teen or twenty. Wilbert was not a partner, but an employee; 
still, he had entire control of the store and lumber yard, even to 
signing checks on the bank accounts in connection therewith. 
He consulted his father with respect to increases of stock, and 
so on, but he ran the business, and his father ran the blacksmith 
shop, occasionally walking through the store and lumber yard, 
but not interfering beyond asking some general questions and 
looking generally over the stock at inventory time. An inven- 
tory of the store and yard was made up in May or June, 1911; 
the work being done entirely by Wilbert with the assistance of a 
clerk. Shortly after this, in June, the insurance was greatly 
increased. A fire on June 28th destroyed the lumber yard and 
store with most of the stock. Jacob Mick then employed a pro- 
fessional adjuster named Dawson, to whom, in conjunction with 
the son Wilbert, was intrusted the entire responsibility of deal- 
ing with the companies in collecting the insurance. The proofs 
of loss bear Dawson’s imprint and were doubtless prepared by 
him; they were sworn to by plaintiff before a local notary. 

The crucial situation in the case was created by what follows. 
On September 11th the companies in the exercise of rights re- 
served in the policies sent to the plaintiff letters identical in 
tenor, of one of which the following is a copy :— 


“September 11, 1911. 

“Mr. Jacob Mick, Laurel Springs, N. J.—Dear Sir: This 
company is in receipt of a document purporting to be a proof of 
loss under policy No 2943468, issued by the Laurel Springs, 
N. J., agency for damage by fire of June 28, 1911. You are 
hereby notified that said document is not accepted as a satisfac- 
tory proof of loss as required by said policy. You are hereby 
required to file with this company a statement of your purchases 
(lumber and merchandise) and sales between October 1, 1910, 
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and June 28, 1911, together with duplicate bills showing such 
purchases and sworn statement of your entire sales between 
these dates; also statements from the banks in which you did 
business of the money deposited therein during the same period 
and copy of inventory of June 1, 1911, referred to in said docu- 
ment. Yours very truly, Royal Exchange Assurance, 
“By W. E. Miller, Adjuster.” 


To which, under date of November 6, 1911, Dawson replied as 

follows :— 
“November 6, 1911. 

“Mr. Wm. E. Miller; 434 Walnut St., Phila., Representing 
* * %* Royal Exchange Assurance Co. * * * Dear Sir: 
Replying to your letter of September 11, 1911, addressed to Mr. 
Jacob Mick, of Laurel Springs, N. J., I would state that he is 
unable to comply with your request of an exact copy of his 
purchases and sales from October 1, 1910, to June 28, 1911, from 
the fact that he has no books of account to show same. How- 
ever, I send you herewith duplicate copies of bills of purchases 
so far as he has been able to obtain, also statement from banks 
of deposits and copy of inventory of June 1, 1911, which you also 
requested. 

“Hoping this information will prove satisfactory, I am, 

“Very truly yours, Louis Dawson, Adjuster for Jacob Mick,” 


It appeared conclusively on the trial that among these inclosed 
bills or invoices were several, amounting in all to nearly $6,000, 
which to the extent of over $5,000 were false and fraudulent in 
that they specified alleged purchases which had never been made 
by plaintiff and were purely fictitious. It was a fair, if not a 
necessary, inference that Wilbert Mick, or Dawson, or both, had 
intentionally procured and put in these false bills to augment 
the amount of recovery. Jacob Mick denied all knowledge of 
them, and took refuge behind the general agency of his son, who 
was not present at the trial, and whose whereabouts did not ap- 
pear. Jacob testified that he received this demand from the 
insurance companies but did not give any bills to Dawson and did 
not know where Dawson got them; that he took the registered 
letter and passed it over to the adjuster to comply with the re- 
quest contained’ therein and thought his son got the bills and 
gave them to Dawson; that he did the same with the other let- 
ters of like purport; that Dawson was employed to do every- 
thing that was necessary to adjust the loss. Again, he testified 
that he gave the insurance company letter to the “boy” to pass 
over to Dawson and that this was done; that the son had prac- 
tically unlimited power as far as plaintiff was concerned, to con- 
duct the lumber and hardware business. 

[1] With these facts in mind, we turn to the policy itself. It 
is apparently of the standard form, approved by the Commis- 
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sioner of Banking and Insurance of this state pursuant to legis- 
lative authority (C. S. 2862, § 77; P. L. 1902, pp. 407, 436, 437), 
and consequently there is no special applicability of the maxim, 
“Verba chartarum fortius accipiuntur contra proferentem.” Nel- 
son vs. Traders’ Insurance Co., 181 N. Y. 472, 74 N. E. 421. 
The provisions pertinent to the case in hand are these :— 

“The insured, as often as required, shall exhibit to any person 
designated by this company all that remains of any property 
herein described, and submit to examinations under oath by any 
person named by this company, and subscribe the same; and as 
often as required, shall produce for examination all books of 
account, bills, invoices, and other vouchers, or certified copies 
thereof if originals be lost, at such reasonable place as may be 
designated by this company or its representative, and shall per- 
mit extracts and copies thereof to be made.” 

“This entire policy shall be void if the insured has concealed 
or misrepresented, in writing, or otherwise, any material fact or 
circumstance concerning this insurance or the subject thereof; 
or if the interest of the insured in the property be not truly 
stated herein; or in case of any fraud or false swearing by the 
insured touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss.” 


It was argued at the trial, first, that the requirement for the 
production of books, papers, etc., constituted a condition prec- 
edent to recovery, and that, failing its bona fide performance in 
full, plaintiff could not recover. 

This breach, however, was not specified in the pleadings as re- 
quired by the statute (Practice Act of 1903 [P. L. p. 570] § 118) 
and hence it was not error to overrule the particular defense. 
It is suggested that the pleas should be now amended to let in 
this defense; but on the trial counsel after deliberation con- 
cluded not to apply for leave to amend, and appellate courts do 
not ordinarily, if ever, permit amendments of the record for the 
purpose of reversal. Secondly, it was argued that-under the 
clause secondly quoted the fraud of the agent was imputable to 
the principal, and hence that as a result of the presentation by 
Wilbert Mick and Dawson as plaintiff’s agents, of false and 
fraudulent invoices, the policy became forfeited. This was like- 
wise overruled, and the court instructed the jury that :— 

“In order to hold Mick answerable to the extent of defeating 
his claim by reason of the introduction of false vouchers, Mick 
himself must in some wise have been a party to it. In other 
words, he must have been guilty of fraud. If they came into 
the case and were sent to the insurance company from a totally 
irresponsible source, why, of course, he would not be responsible 
for it. If they came in as a result of fraud on the part of his 
agent, my view is he would not then be responsible for it, and 
that that would not defeat a recovery. Now, gentlemen, do not 
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misunderstand me; that applies to the question of the vouchers 
that were put in. When it comes to the question of the valuation 
which Mick swore to, if you were to find that he did overstate 
his valuations and overstated them in a way indicating to you 
false swearing, then of course that would defeat his recovery as 
well. 

“T take it that the important question for you to determine is 
Mick’s relation to these bills on the question of the effect of 
the bills as defeating his claim. If he was a party in any wise 
to them, he cannot recover here, nor can his trustee in bank- 
ruptcy recover here. If he was innocent of any wrongdoing in 
that respect, then | say to you that the presence of those bills does 
not defeat his recovery.” 

Defendant submitted among others, these requests to charge, 
which were refused :— 

(18) If from the evidence you find that Jacob Mick dele- 
gated to any one as his agent the duty of complying with the com- 
pany’s demand for copies of bills, and such agent, with or with- 
out the knowledge of Jacob Mick, designed, invented, or pro- 
cured and filed fraudulent bills for goods never purchased or 
owned by Jacob Mick, such action would be connected with the 
service and within the scope of the employment, and the verdict 
should be for the defendant. 

“(19) If vou find from the evidence that his son was the 
general agent of Jacob Mick for the purpose of carrying on his 
business and was well acquainted with such business, and that 
the duties of such agent included that of complying with the 
company’s demand for bills of purchases, and that said agent 
in pretended compliance with such demand furnished to or 
caused to be filed with the defendant company bills for goods 
never purchased or owned by Jacob Mick, the verdict should be 
for the defendant.” 

{2} The responsibility of an innocent principal for the fraud 
of an agent has been one of the vexed questions of the law. 
That an innocent principal cannot, as a general proposition, be 
permitted to benefit by the fraud of his agent, has — settled 
in this court. Marsh vs. Buchan, 46 N. J. Eq. 595, 22 Atl. 128; 
Reitman vs. Fiorillo, 76 N. J. Law, 815, 72 Atl. 74, It seems 
to be settled that a principal is not liable in tort for deceit, upon 
fraudulent representations made by his agent without his knowl- 
edge or consent. Kennedy vs. McKay, 43 N. J. Law, 288, 39 
Am. Rep. 581; Decker vs. Fredericks, 47 N. J. Law, 469, 1 
Atl. 470; White vs. N. Y. S. & W. R. R. Co., 68 N. J. Law, 123, 
52 Atl. 216. ‘The remedy in such case was resting on a rescis- 
sion of the contract. But this seems to relate mainly to the form 
of the remedy. In many cases the controlling factor was the 
extent of the agent’s authority; and such authority was held to 
have been exceeded in such cases as National Iron Armor Co. vs. 

Vol. XLIV.—26 
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Bruner, 19 N |. Eq. 331; Kennedy vs. Parke, 17 N. J. Eq. 415. 
And it was heid nonexistent in Belcher vs. Manchester, B. & L. 
Ass'n, 74 N. J. Law, 833, 67 Atl. 399; Ayle vs. Same, 74 N. J. 
Law, 840, 67 Atl. 87. While in others, the scope of the authority 
was held to cover the fraudulent acts and the principal had to 
suffer. Putnam vs. Clark, 29 N. J. Eq. 412, affirmed on another 
ground in 33 N. J. Eq. 338; Campbell vs. Nichols, 33 N. J. Law, 
81; Chetwood vs. Berrian, 39 N. J. Eq. 203. Naturally, when 
an agent intrusted with powers to deal with a particular subject- 
matter misuses those powers so as to deal unlawfully, and the 
principal is sought to be held responsible, the plea is that the 
powers are exceeded, and the unlawful acts are not within the 
scope of the agency. But, as was said by Mr. Justice Willes in 
the leading case of Barwick vs. English = Stock Bank, L. R. 
2 Exch. 259; 30 1, J. Exch. 147, 12 E. R. C. 298 :— 

“In all these cases it may be said, as it was said here, that the 
master had not authorized the particular act, but he has placed 
the agent in lis place to do that class of acts, and he must be 
answerable for the manner in which that agent has conducted 
himself in doing the business which it was the act of his mas- 
ter to place hin in.” 

‘That case was quite generally considered to limit the responsi- 
bility of the principal for fraudulent acts of the agent to those 
committed for the benefit of the principal; but this misappre- 
hension is set right by the louse of Lords in the recent' case of 
Lloyd vs. Grace, Smith & Co., 1912 A. C. 716, where a solicitor 
was held accountable for the fraudulent procurement of a trans- 
fer of property from a client by the solicitor’s managing clerk, 
though the solicitor in no way benefited or could benefit thereby, 
knowing nothing of the transaction. ‘The rule is laid down that, 
irrespective of the question of benefit, the principal is liable for 
the traud of the agent acting within the scope of his authority. 
These, and other English cases, are cited with approval, and the 
general question discussed by Mr. Justice Kalisch, speaking for 
this court, in Corona Kid Co. vs. Lichtman, 84 N. J. Law, 363, 
6 Atl. 371. [n this state we have decided, it is true, that in such 
case an action of deceit will not lie against the innocent principal ; 
but those decisions go to the form of the remedy and not to the 
denial of relief. The fraud of an agent within the scope of his 
employment will invalidate a contract so procured by him for 
his principal, may be considered settled and is not disputed here. 
Thus, if Wilbert Mick under general authority to procure insur- 
ance on the lumber yard obtained the policies by fraudulent mis- 
statements, the companies of course could not be held on them. 

But it is said that this rule does not extend to cases where the 
contract was bona fide entered into, and a forfeiture is claimed 
by reason of some subsequent act of the agent, fraudulent in its 
character, though this, if done by the principal himself, would 
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render the policy void because of the operation of the forfeiture 
clause; and a number of cases are cited in support of this doc- 
trine. An examination of this array of authorities will demon- 
strate that they are very far from possessing the weight that is 
claimed for them. 


‘The decision principally relied on is Metzger vs. Manchester 
Fire Assurance Co., 102 Mich. 334, 63 N. W. 650, in which the 
property belonged to a wife, and the husband had the general 
managément of the business, kept the books, and in proving loss 
swore to the books as true, while in fact they were largely .fic- 
titious. The court held, it is true, that the plaintiff, if innocent, 
should not be prejudiced under the forfeiture clause because of 
the husband’s fraud, and that that clause, guarding against fraud 
or false swearing by the insured, should not be extended by con- 
struction to include fraud or false swearing by her agent. But 
the value of the decision as authority is somewhat impaired; 
first by the fact that, although this doctrine should have led to an 
affirmance of the judgment for the plaintiff, that judgment was 
reversed on another ground, and the deliverance by the court is 
saved from being purely obiter only by its effect in saving to 
the plaintiff a second trial; and, secondly, by a vigorous dissent- 
ing opinion, reading in part thus :— 

“Did the facts in this case make the plaintiff a party to the 
deceit? This, of course, depends upon the determination of the 
question whether the acts of her agent were in fact her acts. It 
will be conceded that, if she made false and fraudulent repre- 
sentations, the policy would have been rendered void. I cannot 
assent to the rule that, where one trusts the entire management 
of his business to an agent, the principal is not responsible for 
the fraudulent acts and representations of the agent in connec- 
tion with the business. It is manifest from this record that the 
plaintiff knew nothing about the business. It was carried on in 
her name. Grant that it was carried on for her benefit, still she 
constituted her husband her sole agent to buy and sell, attend to 
*the insurance, and exercise exclusive control and management 
of the entire business. When the adjusters came to adjust the 
loss, he appeared as her sole representative. ‘The defendant de- 
sired that he should obtain from the plaintiff a written authority 
to act for her. She voluntarily executed a power of attorney 
giving him full authority in the premises. She should be held 
responsible for his acts and conduct. Seldom do the records of 
insurance litigation exhibit a more deliberate and glaring at- 
tempt to defraud an insurance company. Such attempts should 
not be made successful, under the guise of agency, especially 
where there exists the intimate relation of husband and wife; 
the one, claiming to be an innocent principal, and the other a con- 
fessedly dishonest agent. The judgment should be reversed, and 
no new trial ordered.” 
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The next case relied on is Boston Marine Insurance Co. vs. 
Scales, 101 Tenn. 628, 49 S. W. 743. While the doctrine of the 
Metzger Case is adopted generally in the opinion, the court seems 
to rest its affirmance of a judgment for plaintiff on the failure of 
appellant to point out the evidence of fraud relied on, and its 
own failure to find it in the printed book. 

In vans vs. Crawford County Insurance Co., 130 Wis. 189, 
109 N. W. 952,9 L. R. A. (N. S$.) 485, 118 Am. St. Rep. 1009, 
the husband, who was owner and insured under the policy, was 
away at the time of the loss, and the wife as his agent ex neces- 
sitate made the proofs. ‘The court was evidently unwilling to 
accept fully the doctrine in the Metzger Case, and said :— 

“We go no further than the facts of this case in adopting that 
view. * * * In the instant case * * * there was neither 
an express turning over * * * to the wife as agent,” of the 
mailing of proofs, “nor a careless omission to verify” them; 
but merely an agency ex necessitate, the husband being away. 

In Fields vs. German American Insurance Co., 140 Mo. App. 
158, 120 S. W. 697, the defendant company relied on false swear- 
ing by one of the parties in the trial of the very action and re- 
quested an instruction of a verdict for defendant if such partner 
had sworn falsely. A refusal so to instruct was upheld, and 
properly so; for this request evidently assumed the fact of 
agency because the partner was a witness. But there was no 
such partnership agency because the claim had been assigned 
to plaintiff before the suit was begun. 

In Virginia Fire & Marine Insurance Co. vs. Hogue, 105 Va. 
355, 54 S. E. 8, the property was owned by a wife and man- 
aged by the husband, who made proof of loss. The court relied 
largely on the proposition that a refusal to charge a request that 
the wife was responsible for a false statement by the husband 
was justified on the ground that it failed to distinguish an untrue 
statement and a fraudulent one. ‘The Metzger doctrine appears 
in the syllabus, but it is not at all plain in the text, and apparently 
not relied on for a decision of the case. 


The case of Mullin vs. Vermont Mutual Fire Insurance Co., 
58 Vt. 113, 4 Atl. 817, is to the contrary. The inventory of 
household goods was made up for the insured by his wife, and 
sworn to by the husband without examination into its truthful- 
ness. It turned out to be grossly incorrect and false. The trial 
court was requested to charge that if the plaintiff adopted any 
false statement of the wife respecting a loss, or the value of 
goods lost, without investigating the facts, he thereby became 
guilty of a fraud himself; and if he made representations as- 
suming to know the facts, when he had no knowledge, and such 
statements turned out to be false, it was a fraud within the mean- 


ing of the policy. A refusal of these requests was held error 
leading to a reversal; the court saying :— 
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“The company was entitled to a truthful inventory of the 
property lost. The plaintiff's duty, under the policy, was to 
supply it; his representations must be true in fact. He cannot 
even be honest by turning the matter over to his wife, and omit 
to inspect her inventory to see if it be correct. If he had looked 
it over, and wished to be honest, he would have discovered many 
false statements which were calculated, and probably were in- 
tended, to work a fraud upon the defendant. He could have 
arrested this intended fraud, if he had done his duty. On the 
contrary, he recklessly indorsed it without examination, and by 
so doing made it his own fraud, within the meaning of the 
policy.” 

The case is one of first impression in this state, and we are 
therefore at liberty to declare the rule that seems best to accord 
with reason and justice. In our view the Vermont rule is the 
better one. We consider that it is unreasonable and illogical to 
say that the owner of insured property who is under the obli- 
gations by the terms of his policy to make sworn proofs of loss 
and to furnish on demand full details of his books, papers, in- 
voices, and vouchers, or copies thereof when lost or destroyed, 
may, when such demand is made, voluntarily turn over the en- 
tire responsibility of complying therewith to an agent, dismiss 
the matter from his mind, reap the benefit of what the agent 
does that makes in his favor and is in genuine compliance with 
the demand, and at the same time evade the penalty that is laid 
by the policy upon fraud and false swearing. He should not 
be heard to adopt the agent’s acts where they make for him, 
and disclaim them where they are to his prejudice. It is he, and 
not the insurance company, who reposes the confidence in the 
agent; and when that confidence is abused, especially by acts of 
fraud that if successful will be greatly to his pecuniary advan- 
tage at the expense of the company, he that reposes the confi- 
dence should pay the penalty. We do not overlook the wording 
of the forfeiture clause, nor the rule, relied on by plaintiff, that 
forfeitures are not favored, and will not be enforced unless they 
come within the strict words of the policy. “That rule has been 
more than once enunciated by this court as well as by the Su- 
preme Court. Carson vs. Insurance Co., 43 N. J. Law, 300, 39 
Am. Rep. 584; Snyder vs. Insurance Co., 59 N. J. Law, 544, 37 
Atl. 1022, 59 Am. St. 625; Hampton vs. Hartford Fire Insur- 
ance Co., 65 N. J. Law, 265, 47 Atl. 433, 52 L. R. A. 344. We 
do not deem our present decision to be a departure from that 
rule. ‘The question is whether in a case where forfeiture is in- 
voked for the most meritorious cause on which it can be rested, 

z., fraud, which the law abhors, and that fraud has been com- 
mitted by an agent vested with the most complete and ample 
powers by a principal who is entirely passive and looks to the 
agent for the performance of every act relating to settlement of 
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the loss, the fundamental maxim, “Qui facit per alium facit per 
se,” shall be applied, or the court shall declare the cause futile 
for not having added to the phrase, “fraud or false swearing by 
the insured” the words “or his agent.” Of the two alternatives, 
we consider that justice requires the adoption of the former, and 
that no violence is done thereby to the terms of the policy. 


This is not a case of agency ex necessitate. It is not the case 
of an insured relying necessarily upon a subordinate or agent 
for the information required to make up a proof of loss, revis- 
ing and supervising it as best he may. Where the insured, 
though exercising due care, is himself deceived by his own 
agent, and in good faith presents a statement which turns out 
to be untrue in respect to matters which could not reasonably 
have been discovered by the insured in the exercise of due care, 
there is no fraud, for he has been himself deceived.’ But where 
he undertakes to wash his hands of the entire matter, and with- 
out question or supervision of any kind delegates to an agent 
the contractual duty of making a true statement, he cannot be 
heard to say, where fraud is committed by the agent in the ex- 
ercise of his general powers, the consequences of that fraud 
should not be visited on him. 


We do not overlook the fact that an honest loss may be thus 
defeated by a dishonest agent. The answer is that he who em- 
ploys and relies entirely on an agent to deal with others takes 
the risk of his dishonesty in such dealings. And it should not 
be forgotten that if these fraudulent bills had not been discov- 
ered, the companies would probably if not certainly have been 
mulcted in some $5,000 in excess of the real liability. It will 
not do to say that plaintiff should recover the real loss and lose 
the false claim; for this would throw wide open a door to 
wholesale fraud, and deprive the provisions under consideration 
of much of their practical value. The forfeiture provision 
should be regarded as based on the maxim, falsus in uno, falsus 
in omnibus; and amounts to a declaration that where there is any 
fraud or false swearing, the whole claim is tainted thereby. The 
justice of so regarding it in cases where the insured personally 
commits the fraud is manifest; and a fair interpretation of the 
clause in the light of its recognition by the state as a matter of 
public policy requires its application also to cases where the re- 
sponsible party undertakes to shift the entire responsibility of an 
agent as his alter ego. 

We hold therefore that there was error in refusing the 
eighteenth and nineteenth requests to charge, although in view 
of the outside authorities cited,-and of the absence of controlling 
decisions in this state on the precise point, the trial judge acted 
judiciously in ruling as he did. Our consideration of the case 
after full argument leading us to a different result, the judgment 
will be reversed, to the end that a venire de no vobe be awarded. 
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GARRISON, ]. ‘ dissenting). 

My vote for the affirmance of these judgments is based upon 
two fundamental propositions of law, the soundness of neither 
of which has ever been questioned. The first of these is that a 
verdict upon a material issue made by the pleadings and sub- 
mitted to the jury establishes the fact in the appellate court; and 
the other is that language in a contract imposing « forfeiture will 
be construed in a manner as favorable to the party whose prop- 
erty is to be forfeited as is consistent with fair principles of in- 
terpretation Citation of authority for these common law max- 
ims is surely unnecessary. 

Applying the first of these propositions to the question whether 
the respondent was guilty of fraud in the production of the 
vouchers or had conspired or attempted to conspire with any 
one for their fraudulent production, we find that these material 
facts were directly placed in issue by two of the defendant’s 
pleas, and that such issues were submitted to the jury, whose 
verdict was that the respondent was not guilty of fraud in either 
respect. 

Assuming that this verdict is binding upon this court, it fol- 
lows that, if false vouchers were produced without the respond- 
ent’s fraud, the most he can be charged with is negligence 
(which is not made a ground of forfeiture in the policy) unless 
such forfeiture clause properly construed penalizes him for the 
fraud of another. ‘This brings us to the established canon for 
the construction of forfeiture clauses in contracts. Such clause 
in the contract before us is in these words :— 

“This entire policy shal! be void in case of fraud or false 
swearing by the insured touching any matter relating to this in- 
surance or the subject thereof whether before or after the loss.” 

The natural construction of the words “fraud or false swear- 
ing by the insured,” under the maxim noscitur @ sociis, is that, 
as false swearing must be the act of the insured, so the fraud 
referred to must also be his act; i. e., a fraud perpetrated by him 
or with his consent or to his knowledge. Carson vs. Jersey City 
Ins. Co., 43 N. J. Law, 300, 39 Am. Rep. 584. 

This, if it be not the necessary construction, is at least a per- 
missible construction, which is all that is required by the canon 
stated, viz., that the language of a forfeiture is to be construed 
as favorably to the party whose property is to be forfeited as is 
consistent with the fair principles of interpretation, and surely 
no one will contend that the interpretation of associated words 
according to the maxim a sociis is not a fair principle of in- 
terpretation. ‘lhe notion that this established canon of construc- 
tion does not apply to a contract of insurance because the policy 
is in standard form has no foundation in law or reason. As was 
said by this court, in Hampton vs. Hartford Fire Ins. Co., 65 N 
J. Law, 267, 47 Atl. 434, 52 L. R. A. 344:— 
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“The court will never seek for a construction of a forfeiture 
clause in a policy which will sustain it, if one which will defeat 
it is reasonably deducible from the terms or words used to 
express it.” 

Yet it is only by ignoring such established canon that the for- 
feiture of this policy can be visited upon the insured, for the 
verdict of the jury effectively negatived the only fraud that under 
the proper interpretation of the contract would work a forfei- 
ture. The failure to observe and apply this familiar canon re- 
sults, therefore, in the present case, in a forfeiture by the insured 
of over $25,000 of actual fire losses, for no other fault than his 
possible negligence in intrusting to a professional insurance ad- 
juster the duty of collecting and transmitting to the insurance 
companies the mass of bills called for by their notice to him, a 
fault, if such it be, by which not a penny’s worth of harm came 
to the insurer and not a penny’s worth of benefit inured to the 
insured. 

The fact that this harsh result can be reached onJy by ignoring 
the firmly established canon evolved by the law for the express 
purpose of preventing just such unconscionable consequences is 
the plenary ground of my inability to concur in the reversal of 
these judgments. 

| am requested by Mr. Justice Kalisch and Judge White to say 
that they concur in the foregoing views and vote to affirm. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. THIRD DEPARTMENT. 


PATERSON 
vs. 


ST. PAUL FIRE & MARINE INS. CO. or St. Paut, MINN.* 


INSURANCE—FIRE POLICIES—CANCELLATION. 

Defendant directed its agent to cancel a policy on plaintiff's hotel, which 
authorized the insurer to cancel the policy upon five days’ notice. 
The agent who also acted as agent for another company prepared a 
substitute policy, and his clerk notified plaintiff’s agent of the pro- 
posed cancellation and offered to exchange policies, but as the policy 
written by defendant was in plaintiff's possession, the exchange was 
not affected, and the agent's clerk retained the substituted policy. 
Held, that there was no exchange of policies, and the policy written by 
defendant remained in force during the five-day period. 

(For other cases, see Insurance, Cent. Dig. § 508; Dec. Dig. § 236.) 


* Decision rendered, July 1, 1014. “148 N, x. Supp. 506. 
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Appeal from Trial Term, Schenectady County. 

Action by Minnie W. Paterson against the St. Paul Fire & Marine 
Insurance Company of St. Paul, Minn. From a judgment for plaintiff, 
defendant appeals. Affirmed. 


Argued before Smith, P. J., and Kellogg, Lyon, Howard, and Wood- 
ward, JJ. 


Eugene D. Flanigan, of Albany, for Appellant. 
Del B. Salmon, of Schenectady, for Respondent. 


KELLOGG, J. 

The defendant and the Michigan Commercial Insurance Com- 
pany were represented at Schenectady by the same agents. The 
agents had in due form issued the defendant’s insurance policy 
to the plaintiff upon her hotel. The building was burned Febru- 
ary 9, 1913, and the plaintiff has recovered this judgment for her 
loss. On February 3d the defendant notified its agents to can- 
cel the policy, and the agents wrote a new policy for the same 
amount in the Michigan Commercial Insurance Company and 
made proper entries upon their books showing the cancellation 
of the one policy and the issuance of the other. On the 6th of 
February, the clerk of the insurance agents swears that he called 
upon the plaintiff’s husband, who transacted this insurance busi- 
ness and her other business for her. The clerk had with him 
the defendant’s policy in a package of papers. He told the hus- 
band that the defendant company had written the agents to can- 
cel the policy, and asked him for it. The husband said it was 
not there; that his wife who was absent from home had it, but 
as soon as he got it he would bring it to the office. The clerk 
did not then produce the new policy, and did not deliver or offer 
to deliver it to the husband. His instructions from the agents 
was to exchange policies, and he was properly performing his 
duty in not delivering or offering to deliver the new policy. Evi- 
dently he was not willing to deliver that policy until the defend- 
ant’s policy was surrendered. It is urged that if he had deliv- 
ered it there would have been double insurance upon the prop- 
erty, which would have invalidated both policies. The'defend- 
ant’s policy, in the standard form, gave the company the right to 
cancel it after five days’ notice, thus giving the insured an op- 
portunity to obtain reinsurance. The fire occurred before the 
five days had elapsed. It is evident that this transaction before 
the fire was not considered by the husband or by thé agents as 
a change of one policy for the other. The agents had proposed 
the change, and the husband was willing to make it when he re- 
ceived the policy so that it could become effectual. In the mean- 
time the agents retained the new policy. The transaction with 
the husband is only important as showing that due notice of the 
cancellation had been given, and that in five days thereafter the 
risk would terminate. The husband denied the alleged conver- 
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sation with the clerk before the fire. The trial judge, in his 
opinion, does not refer to the denial. 

We approve of the able opinion of Justice Van Kirk at the 
trial, and it is unnecessary to consider the other questions which 
are fully covered by him. It is urged before us that the trial 
court did not give full consideration to the transaction with the 
husband before the fire and we have therefore briefly considered 
that question. 

The judgment should be affirmed, with costs. All concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. First DEPARTMENT. 


COHEN 


ws. 


ATLAS ASSUR. CO. et at. (No. 5996.)* 


1. INSURANCE—ADJUSTMENT OF LOSS—AWARD—VALIDITY. 


In a suit to set aside an award under a standard fire policy and for the 
recovery of the loss sustained by fire, evidence held not to justify a 
finding that the appraisal was not honestly made in good faith with 
sufficient thoroughness and by fair and unprejudiced appraisers. 

(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1435; Dec. Dig. 
§ 574.) 


2. INSURANCE—ADJUSTMENT OF LOSS—APPRAISEMENT— 
QUALIFICATION OF APPRAISER. 


The mere fact that an appraiser selected by fire insurance companies to 
act with another appraiser and an umpire to ascertain the amount 
of a loss had served as appraiser for fire insurance companies on prior 
occasions does not of itself disqualify him or make the action of the 
companies in selecting him a fraud on insured. 

— other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. Dig. 

574.) 


3. INSURANCE—ADJUSTMENT OF LOSS—APPRAISEMENT— 
QUALIFICATION OF APPRAISER. 

The requirement in a fire policy that appraisers shall be disinterested means 
that they shall be fair and unprejudiced, while it will be expected 
that all the facts which may be favorable to the party nominating the 
appraiser shall be brought out by him so that due weight may be 
given to them. 


(For other cases, see Insurance, Cent. Dig. § 1426; Dec. Dig. § 570.) 


4. INSURANCE—ADJUSTMENT OF LOSS—APPRAISEMENT— 
QUALIFICATION. 


Whether an appraiser selected by a fire insurance company to adjust with 


* Decision rendered, July 10, 1914. 148 N. Y. Supp. 563. 
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an appraiser selected by insured, and an umpire selected by the two 
appraisers, were disinterested, is a question of fact. 


(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. Dig. 
§ 574.) ae 

5. INSURANCE— ADJUSTMENT OF LOSS—AWARD OF AP- 
PRAISERS. 


An award by appraisers made under a standard fire insurance policy will 
not be set aside without clear proof of fraud or mistake or malfeas- 
ance, and every reasonable presumption must be indulged in its favor. 


(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. Dig. 
§ 574.) 


Appeal from Special Term, New York County. 

Action by Julius M. Cohen against the Atlas Assurance Company and 
another. From a judgment for plaintiff, defendants appeal. Reversed, 
and new trial ordered. 


Argued before Ingraham, P. J., and Laughlin, Clarke, Dowling, and 
Hotchkiss, JJ. 


John M. Bowers, of New York City, for Appellants. 
Ernest Hall, of New York City, for Respondent. 


DowLInc, J. 


This action was brought to set aside an award made in pur- 
suance of the provisions of the standard fire insurance policy, 
and for a recovery of the amount of the damage claimed to have 
been sustained by the plaintiff by reason of a fire occurring in 
his cigar factory on May 18, 1909. 


After the fire, in order to determine the amount of plaintiff’s 
damage, an amicable settlement not having been arrived at, an 
appraisal agreement was made on May 28, 1909, under which 
Bernard Rosenbluth was named as appraiser by the plaintiff and 
Simon Ruppin by defendant. ‘These appraisers undertook to 
determine the sound value and damage to the stock in accord- 
ance with the policies of insurance, and finally agreed upon 
John H. Duys as umpire; he having been suggested by the 
plaintiff’s appraiser. Mr. Duys was thereupon duly appointed 
as umpire by a written instrument dated June 16, 1909. On 
June 21st the appraisers commenced the work of determining 
the sound value and damage done to plaintiff’s property. They 
received schedules based on plaintiff’s inventory of his stock, 
with appropriate columns to note the result of their labors. Be- 
ing unable to agree, the umpire was called upon to perform his 
functions. ‘The number of hours which he spent with the ap- 
praisers in the work of examination and appraising is given by 
the different witnesses as from 5% to 3% hours. During this 
time the appraisers and the umpire examined the stock of to- 
bacco and cigars in the plaintiff’s place of business. There were 
over 800,000 cigars therein, inclosed in ordinary boxes ready for 
sale, of which 550,000 were stored in a storeroom, or so-called 
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humidor, and the balance were outside in the packing room. 
There were also some unpacked cigars included in the total 
number. The work of examining the tobacco occupied until 
‘about five o’clock; the remaining two hours being devoted al- 
most entirely to the examination of the cigars and the reaching 
of a conclusion. It is admitted by the plaintiff’s appraiser that 
every lot appearing in the schedules obtained from the plaintiff 
had been examined when the work was completed. The real 
controversy herein arises solely from the damage to the cigars, 
for the trial court has found that the sound value of the prop- 
erty was properly determined, it being in fact the value placed 
upon it by the plaintiff himself; nor has the trial court inter- 
fered with the damage determined to have been done to the 
tobacco, save to reduce the amount of damage awarded to plain- 
tiff by the sum of $920.40, that being the amount of an error 
due to the computation of the damage based on market weight 
instead of actual weight. 

The sole ground of attack upon the conclusions reached under 
the appraisal is the amount awarded for the damage done to 
the cigars. This was fixed at $7,723.19, being 35 per cent of the 
sound value, which has been increased by the trial court to $15,- 
446.39, or 70 per cent of the sound value. It is quite apparent 
that the mere failure of the trial court to coincide with the view 
taken by the appraiser and umpire who signed the award as to 
the amount of the damage done would not be ground for set- 
ting aside the award; but the court has acted upon the theory 
that the amount of time devoted to the appraisement of the 
cigars was insufficient, so that the work was superficially done. 
It has found that the examination of the tobacco was fairly 
thorough, and did not interfere with the conclusions reached 
upon that phase of the matter. It seems to us upon this record 
that what was done was sufficient to enable the appraisers and 
umpire to reach a fair conclusion as to the damage done the 
cigar stock. ‘The question was one of smoke damage; that is, 
the extent to which the cigars had been impaired, if at all, by 
the presence and penetration of smoke during and after the fire, 
so that the cigars were impregnated with its odor, and thus their 
marketability affected or destroyed. 


- The cigars in question for the greater part retailed at five 
cents and were of the brand established by plaintiff known as 
“Keystone.” The appraisers and umpire first examined the 
cigars outside the humidor, a considerable part of which were 
in cases lined with zinc, provided with locks and nearly air 
tight. Packages of these were taken from different places and 
brought to the front of the building. The plaintiff’s appraiser 
says that a half dozen cases were opened and ten or twelve 
boxes of cigars taken therefrom, and the appraisers, after ex- 
amination, having disagreed as to the damages, the umpire de- 
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termined the same. Before this was done, cigars were taken out 
of these boxes, the labels were examined, and the cigars were 
smoked; eighty or a hundred in all being examined and many 
of them smoked. As to the cigars in the humidors, boxes were 
selected by the two appraisers at random, and the foreman for the 
plaintiff was directed to bring out the worst damaged boxes, 
which he did, and all the boxes thus selected were brought to the 
front of the loft where the light was best and there examined. 
The boxes were opened, the labels examined, and the cigars’ 
smoked. The smoking was done by all three of the parties, and 
sometimes as many as five or six cigars were being consecutively 
smoked by the umpire with the particular purpose of detecting, 
if possible, any smoke damage, which both the defendant’s ap- 
praiser and the ‘umpire were unable to find. However, 10 per 
cent was allowed on the humidor stock to cover repacking where 
the labels had been affected, although the contents were not. 
Finally, the umpire took away several boxes with him and 
smoked them away from the factory, still finding no evidence 
of smoke damage apparent to the taste or smell, but as the re- 
sult of averaging and calculation an allowance was finally made 
to the plaintiff of 35 per cent for whatever damage was done 
the stock of cigars. 


Of course, all that was necessary for the appraisers and um- 
pire to do was to determine the damage done these cigars, for 
their quantity was not in dispute; the plaintiff and his employees 


having spent some four days preparing the schedules of the en- 
tire stock which were accepted by the appraisers without ques- 
tion. The plaintiff’s appraiser estimated the damage to these 
cigars at 80 per cent, and does not deny that he made a suffi- 
cient examination at the time upon which to base that estimate of 
damage. With similar opportunities for examination the other 
appraiser and the umpire agreed upon a damage figure of 35 
per cent. The plaintiff himself claims that the cigars had been 
so affected by smoke that they were no longer marketable as 
“Keystone” cigars. Neither he nor any one else suggests a method 
of testing the smoke damage save by smelling and smoking, which 
was done by the appraisers and umpire. ‘The plaintiff has pro- 
duced expert witnesses to testify that the cigars were damaged 
to a great extent by the smoke, and the only method followed 
by them was that pursued by the appraisers and umpire, namely, 
to select boxes of cigars at random, to smoke cigars taken there- 
from and to ascertain whether or not they were affected by the 
smoke. None of these experts undertook to fix the exact per- 
centage of damage which had been done by the smoke, but all 
agreed that they were no longer merchantable as branded “Key- 
stone” cigars. The plaintiff estimated the damage on the cigars 
at 85 per cent. No one has sworn that the damage was 70 per 
cent, the amount allowed by the trial court, emphasizing the fact 
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that such damage is purely a matter of opinion, for the court 
itself felt called upon to award a percentage which is not sus- 
tained by the direct testimony of any witness produced. It does 
not appear that any of the expert witnesses whom the plaintiff 
produced spent any more time upon their examination of the 
cigars than did the umpire, and it is apparent that whether or 
not the cigars were damaged by smoke could soon be determined 
by comparatively a few tests made from cigars contained in the 
humidor and from those which were in the zinc-lined containers, 
for the smoke pervaded the whole building, and, if smoke dam- 
age was really caused, it could be speedily detected, and its effects 
must have been general. 

[11 We find nothing in the record which justifies any infer- 
ence or finding that the appraisal was not honestly made in good 
faith, and, under the circumstances, with sufficient thorough- 
ness, and by following the ordinary and only tests that could be 
applied. 

[2] Objection is made that the appointment of the appraiser 
by the defendant was unfair and fraudulent because Ruppin had 
acted a half dozen times as appraiser on fire losses, once for an 
owner and on the other occasions for insurance companies, in- 
cluding some of the defendants in this case. While the fact that 
Ruppin had served as appraiser for fire insurance companies on 
prior occasions would have a bearing upon his disinterestedness, 
that fact is not sufficient in itself to disqualify him to make the 
action of the defendants in selecting him a fraud upon the plain- 
tiff. 

[3] In Bradshaw vs. Agricultural Insurance Co., 137 N. Y. 
137, 32 N. K. 1055, the requirement that the appraiser shall be 
disinterested is treated as a requirement that he shall be fair 
and unpreiudiced, and in that connection it was said by the 
court :— 

“It is proper and to be expected that all the facts which may 
be favorable to the party nominating him shall be brought out 
by the appraiser, so that due weight may be given to them; but 
the appraiser is in no sense for the purpose of an appraisal the 
agent of the party appointing or nominating him, and he remains 
at all times under the duty to be fair and unprejudiced, or in the 
language of the policy, disinterested.” 


In the case at bar it appears that both appraisers had positive 
views upon the question of smoke damage after their examina- 
tion, and that was the reason why the umpire was required to 
be called in; but there was nothing to show or suggest that either 
of the appraisers was not acting in good faith and in pursuance 
of what he believed to be the facts in the case as he found them. 
Their difference may well have been an honest difference of 
opinion. 

[4] The question of whether either appraiser was. actually 
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disinterested is a question of fact, and there is no reason to find 
that either in this case was not disinterested. Objection is also 
made to the umpire, and it is claimed that he was caused by out- 
side considerations to reach the conclusion that he did, to plain- 
tiff’s detriment. We can find nothing which justifies such a con- 
clusion, nor anything which impeaches his good faith in the 
transaction. 

[5] Awards made under the provisions of fire insurance 
policies should not be set aside without clear and convincing 
proof of fraud or mistake or malfeasance, and every reasonable 
presumption should be indulged in favor thereof. Nichols vs. 
Rensselaer Mutual Ins. Co., 22 Wend. 125; Barnard vs. Lanca- 
shire Insurance Co., 101 Fed. 36, 41 C. C. A. 170. 

We think that the finding that the award of the appraisers 
and umpire was irregular, fraudulent, void, illegal, and of no 
force and effect, and that plaintiff is entitled to judgment setting 
aside such award, is without foundation. We also think that 
the findings that Ruppin was not disinterested, but unfair or 
prejudiced, and that Duys was open to the same objection, are 
without proof to support them. Upon this record we believe 
the plaintiff was not entitled to judgment in his favor. It may 
be, however, that he can offer further testimony to substantiate 
his contentions. 


The judgment appealed from will therefore be reversed, and a 
new trial ordered, with costs to the appellant to abide the event. 
All concur. 


——- —— eg ---- — 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. THIRD DEPARTMENT. 


FREES 
US. 
NATIONAL BEN FRANKLIN FIRE INS. CO. et at. (No. 204-205.)* 
1, INSURANCE—FIRE INSURANCE—AMOUNT OF LOSS—PROOF 


OF LOSS. 


The amount of a fire loss stated in proofs of loss is not conclusive on 
insured, but is strong evidence that his damages do not exceed that 
amount. 


(For other cases, see Insurance, Cent. Dig. 3$ 1359-1361; Dec. Dig. § 550.) 


r 


Ec Decision rendered, July 1, 1914. 148 N. Y. Supp. 790. 
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2. INSURANCE—FIRE INSURANCE—PROOF OF LOSS—BURDEN 
OF PROOF. 

Insured, suing on a fire policy and alleging that proofs of loss did not 
correctly state the amount by reason of a mistake in an adjustment by 
an agent of insurer and a third person acting for insured, has the 
burden of showing that the adjustment was not a just one, but was 
the result of a mistake. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 640.) 

3. APPEAL AND ERROR—PROCEEDINGS AFTER REMAND. 

Where a mortgagee was made a party defendant in an action on a fire 
policy because of his refusal to sue on the policy, a judgment for 
plaintiff will not be disturbed on appeal because of any failure to direct 
payment to the mortgagee having a substantial interest, in the absence 
of any request by insurer or the mortgagee; but they may apply at 
Special Term for a modification as to payment to insured or mortgagee. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4666, 4684-4691, 
4693; Dec. Dig. § 1203.) 


4. APPEAL AND ERROR—PROCEEDINGS AFTER REMAND. 


Where, in an action on a fire policy, no request was made to apportion the 
loss between defendant and another insurer of the premises, the judg- 
ment for plaintiff will be affirmed on appeal with leave to defendant 
to apply for modification by a proper deduction on account of other 
insurance. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4666, 4684-4601, 
4093; Dec. Dig. § 1203.) 

Lyon, J., dissenting. 


Appeal from Trial Term, Chemung County. 

Action by Chancey A. Frees against the National Ben Franklin Fire 
Insurance Company and another. Irom a judgment for plaintiff and from 
an order denying a new trial on the minutes, de pendants appeal. Affirmed 
with leave to apply for modifications. 


Argued before Smith, P. J., and Kellogg, Lyon, Howard, and Wood- 


ward, JJ. 


S. Mack Smith, of Binghamton, for Appellants. 
Miller & Stephens, of Ithaca (Friend H. Miller, of Ithaca, of coun- 
sel), for Respondent. 


KELLOGG, J. 

The plaintiff resides in New York City and owned a building 
in Elmira, N. Y., which was insured by a standard policy against 
fire in the defendant insurance company. The building was in- 
jured by fire, and plaintiff notified the company’s agent at 
Elmira by writing and asked him to get Mr. Van Wie, a car- 
penter, to look over and estimate the loss. Van Wie and the 
agent looked over the property, and Van Wie estimated the 
damage to be paid by the defendant at $148.12. The agent ap- 
proved the figures, and proofs of loss were prepared and sent 
to the plaintiff in New York for execution.. Upon a business 
trip the plaintiff came to Elmira, and the proofs were forwarded 





Five, &c.| Frees vs. Nat. Ben Franklin Fire Ins. Co. 415 


to him there. He called upon the agent, and they, with Van Wie, 
went to the premises, and he asked them if they had fairly con- 
sidered everything. He then executed the proofs of loss, to 
which was attached an agreement signed by him and the mort- 
gagee that they would accept that amount, and a receipt of the 
mortgage was attached, and the papers were left with the agent. 
Plaintiff then returned to the building, and discovered that the 
loss was greater than Van Wie had computed, and that there 
were injuries by the fire and the water which Van Wie had not 
mentioned or considered, and which were not mentioned in the 
proofs of loss. Within half an hour he telephoned to the agent 
that there was a mistake, and not to forward the proofs, but 
received a reply that they had been forwarded. He then wrote 
the representative of the company a statement of the facts and 
requested a further appraisal to cover the entire loss, stating that 
he had not got an estimate on the additional damages but be- 
lieved they would be at least $250, to which he received the 
reply that :—- 

“Neither of the companies will do anything further in this 
matter except what they already have done.” 

The plaintiff proved the loss to be $700. The defendants of- 
fered no evidence, and the jury gave plaintiff a verdict for $375. 
The insurance company appeals from the judgment and the 
order denying its motion for a new trial. 

A reversal is sought upon the ground that the amount of loss 
stated in the proofs of loss is conclusive, that plaintiff failed to 
furnish proofs of loss for the injury claimed, and that the amount 
of damages had been adjusted and plaintiff was concluded there- 
by, and also that the premises were incumbered, and that any 
loss was due to the defendant the Chemung Mutual Loan Asso- 
ciation and not to the plaintiff. 

[1] The amount of loss stated in the proofs of loss is strong 
evidence that the plaintiff’s damages do not exceed that amount, 
but is not conclusive upon him. Miaghan vs. Hartford Fire Ins. 
Co., 24 Hun, 58. 

[2] The complaint practically concedes that the damages were 
agreed upon at the time the proofs of loss were made, but al- 
leges the mistake and that the plaintiff immediately notified the 
defendant of the mistake and asked its correction, and that the 
defendant neglected to give it attention. We may assume that 
there was a mistake in the proofs of loss which did not fully 
state the amount nor the items of the plaintiff’s damage. The 
defendant cannot claim that the plaintiff should have furnished 
new proofs of loss covering the additional items after it refused 
unqualifiedly to do anything further in the matter. If a mistake 
was made in the proofs, the defendant could not take advan- 
tage thereof after the plaintiff notified it of the mistake and 
desired a readjustment. ‘The adjustment, however, cast upon 

Vol. XLIV.—27 
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the plaintiff the burden of proof of establishing that the settle- 
ment was not a just one and that it was the result of a mistake. 
[3] It is urged that a recovery cannot be had by the plaintiff 
and that only the defendant loan association, the mortgagee, had 
a substantial interest in the premises. ‘The mortgagee was a 
party to the action. The complaint alleged that it had been re- 
quested to bring the action and had declined, and for that rea- 
son it was made a defendant. If the defendants had deemed it 
important, they could have caused proper provisions to be in- 
serted in the judgment with reference to the payment of the 
moneys. It does not seem necessary for the protection of the in- 
terest/of the parties to make any correction of the judgment in 
that respect, as neither the mortgagee nor the insurance com- 
pany brought that matter to the attention of the court below. 
[4] At the trial no request was made to apportion the loss be- 
tween the defendant insurance company and the other insurer 
of the premises. The judgment and order should therefore be 
aflirmed, with costs, with leave to the appellant to apply at 
Special Term, upon facts shown, for such modification of the 
judgment as may be proper with reference to the payment of 
the damages to the plaintiff or to the mortgagee and with refer- 
ence to a proper deduction, if any, on account of the other insur- 
ance upon the property. All concur, except Lyon, J., dissenting. 


—@>@ 


SUPREME COURT OF PENNSYLVANIA. 


CENTRAL MARKET STREET CO. 


VS. 


NORTH BRITISH & MERCANTILE INS. CO. or Lonpon AND 
EpDINBURGH.* 


1. INSURANCE—FIRE INSURANCE POLICY—CONSTRUCTION. 
A fire insurance policy susceptible of two interpretations must be con- 
strued most strongly against the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-2908; Dec. Dig. § 
146.) 


2. INSURANCE—FIRE INSURANCE POLICY—CONSTRUCTION— 
PREMISES. 

Where a lessee of one floor of a building was insured against loss by fire 
of its furnishings on that floor, which furnishings consisted of ap- 
purtenances to a moving picture and amusement parlor, and a clause 
in the policy provided that it should be void if moving picture celluloid 


* Decision rendered, May 4, 1914. 91 Atl. Rep. 662. 
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” 


films were kept “in the above-described premises,” the word “prem- 
ises” meant merely the floor leased by insured, and did not include 
those other parts of the building over which it had no control, 
especially where the policy declared that the extent of the insurance 
was to reimburse insured for the expense of betterments or improve- 
ments paid for by insured, and the only improved part of the building 
was that occupied by him. 


(For other cases, see Insurance, Cent. Dig. §§ 782-791; Dec. Dig. § 326.) 


3. INSURANCE—ACTION ON FIRE INSURANCE POLICY— 
BREACH OF CONDITION—ESTOPPEL. 


Where at the time of issuing a fire insurance policy the insurer knows or 
ought to know that one of the conditions is inconsistent with the 
facts, and the insured is guilty of no fraud, the insurer is estopped 
from setting up the breach of such condition as a defense in an action 
on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-907; Dec. 
Dig. § 377.) 


4. INSURANCE—-ACTION ON POLICY—ESTOPPEL BY ACCEPT- 
ANCE OF PREMIUMS. 


Where an insurance company accepts unearned premiums with knowledge 
of facts avoiding the policy, it is estopped to assert the avoidance in 
an action on the policy after a loss has occurred. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


Appeal from Court of Common Pleas, Philadelphia County. 

Assumpsit by the Central Market Street Company against the North 
British & Mercantile Insurance Company of London and Edinburgh on 
a fire insurance policy. From judgment on verdict directed for plaintiff, 
defendant appeals. Affirmed. 


Argued before Fell, C. J., and Mestrezat, Potter, Elkin, and Moschzis- 
ker, JJ. 


John G. Johnson and James Wilson Bayard, both of Philadelphia, 
for Appellant. 
Thomas Stokes, of Philadelphia, for Appellee. 


MEstREzaT, J 

This is an action of assumpsit brought on a policy insuring the 
plaintiff, then known as the Moving Picture Company of 
America, against loss by fire to an amount not exceeding $2,500 
upon its fixtures, furniture, improvements, and betterments con- 
tained in the brick building, Nos. 926-928 Market street, Phila- 
delphia. The defense was that the plaintiff company, in viola- 
tion of its warranty, had stored celluloid moving picture films 
in the premises, and that the fire which destroyed the property 
was due to the explosion or ignition of the films. 

The policy was issued on June 26, 1911, and ran for one year, 
until June 26, 1912. It insured the plaintiff against loss or 
damage by fire-— 

“to an amount not exceeding $2,500, to the following described 
property while located and contained as described herein and not 
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elsewhere, to wit: * * * On betterments and improvements 
made to the building, chiefly masonry and carpenter work, deco- 
rations, painting, glazing and electric wiring and fixtures; on 
fixtures and furniture of every description, including carpetings, 
stage appliances, stationary seats, and all apparatus and appli- 
ances, appertaining to the business of the assured as a moving 
picture and amusement parlor (excluding moving picture ma- 
chine and films). All while contained in the brick buildings, 
situate 926-928 Market street, Philadelphia, Pa.” 


The policy also contained the following :— 


“In consideration of the reduced rate at which this policy is 
issued, it is warranted that no moving picture films, composed in 
whole or in part of cellulose nitrate, commonly known as ‘cellu- 
loid’ films, will be kept, stored, or handled in the above described 
premises, otherwise this policy is void.” 

The whole building was leased from the owner by one Lubin, 
who sublet the first story to the plaintiff company which used it 
as a moving picture theater or parlor. ‘The basement and sec- 
ond floor of the building were occupied by the General Film 
Company with a stock of moving picture films, and the third, 
fourth, and fifth floors were occupied by the Lubin Manufactur- 
ing Company, developing and printing moving picture films and 
manufacturing moving picture machines. ‘The General Film 
Company furnished the plaintiff with films for use in its business 
in consideration of a certain weekly sum for the service. It 
received three films daily, which were got at 8:30 in the morn- 
ing and returned to the General Film Company at 11:30 in the 
evening of the same day. The plaintiff company never had on 
its premises more than three films at one time which were neces- 
sary for its daily exhibition. It kept no films on the premises 
at night. It was not connected in any way with the two tenants 
of the other parts of the premises, and had no control whatever 
over any part of the building, except the first floor, which was 
used by it in its daily exhibitions of moving pictures. No films 
were stored by the insured company in any part of the building, 
but films were stored by the General Film Company in the part 
of the building occupied by it. The plaintiff company paid the 
premium on August 14, 1911. A fire occurred about 3:30 
o’clock in the morning of January 13, 1912, which totally de- 
stroyed the insured property. 

The facts are not in dispute. The learned trial judge directed 
a verdict for the plaintiff on two grounds: (1) Because the 
warranty in the policy was only a warranty against the keeping 
of inflammable films in the first floor rented by the plaintiff; 
and (2) because the defendant company, having had notice, five 
or six fnonths before the fire, that inflammable films were stored 
upon the premises, and having thereafter taken no action either 
to cancel the policy or to assert a right to an increase of the 
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premium commensurate to the risk, was presumed to have 
waived the warranty. : 


The contention of the defendant company is that “the above 
described premises,’ contained in the warranty clause of the 
policy, refer to the whole building, and not to the first floor, 
leased to and occupied by the plaintiff as a moving picture par- 
lor, and that the storage of celluloid films in other parts of the 
building than that leased to the plaintiff was a breach of the 
warranty. It is not claimed by the defendant that the use of 
the three films by the plaintiff company during its busines$ 
hours each day was prohibited by the policy, but that the stor- 
age of inflammable films in any part of the building by the other 
tenants avoided the policy. 


[1] If the policy is reasonably susceptible of two interpreta- 
tions, it must be construed most strongly against the insurer, 
and this would require us to hold with the learned court below 
and against the defendant’s contention. 


[2] We think, however, the word “premises” in the war- 
ranty clause of the policy means, and was intended to mean, the 
part of the building occupied and used by the plaintiff company 
as lessee, and not the entire building. The prohibition, it should 
be observed, is not against storing films in “the above described 
building,” but in “the above described premises.” When the 
defendant issued the policy it knew that the plaintiff company 
occupied only the first floor of the building and as lessee, and 
that the company was using or intended to use it as a moving 
picture parlor. The stage appliances and stationary seats had 
been attached to the first floor and the betterments and improve- 
ments were made to this part of the building. The insurance, 
it will be noted, was upon the improvements, the fixtures, the 
personal property, “and all apparatus and appliances appertain- 
ing to the business of the assured as a moving picture and amuse- 
ment parlor (excluding moving picture machine and films).” 
All the property insured, therefore, was on the first floor of the 
building, and was to be used by the plaintiff in its moving pic- 
ture exhibitions. ‘The policy declares that the intent of the in- 
surance under the first item was “to reimburse the assured 
(lessee) for the expense of betterments, and improvements paid 
for by the assured.” ‘These improvements were, therefore, 
made to that part of the building occupied by the plaintiff as 
lessee, which was the first floor of the building. It is clear that 
the defendant knew that the first floor had been altered and im- 
proved by the plaintiff company as lessee and furnished by it 
to be used in moving picture exhibitions, and that the improve- 
ments, fixtures, furniture, etc., placed on the floor by the assured 
were the property intended to be covered by the policy. That 
floor was the “premises” occupied by and in the control of, the 
plaintiff 
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The lease gave the plaintiff company no authority or control 
over any part of the building or the right to use or improve any 
part of it except the first floor. ‘The company could enter upon 
no other part of the premises for any purpose, and could neither 
store or handle films on any other floor nor prohibit the General 
Film Company or any other occupant of any part of the prem- 
ises from storing or handling films in his part of the building. 
It is apparent, therefore, that if the plaintiff warranted against 
the storage of celluloid films in any other part of the building 
than the first floor, it was without power to compel compliance 
with the warranty. ‘The lessees of the other parts of the build- 
ing were in possession and had control of the floors occupied 
by them. So far as the plaintiff was concerned, those parties 
could use their parts of the building for storing combustible 
films or for any other lawful purpose. It is therefore not within 
the bounds of reason that the plaintiff company would enter 
into a contract which it and the insurer knew it was powerless 
to comply with, and in construing the policy this is an important, 
if not a controlling, fact to be taken into consideration. It was 
with full knowledge of all the facts which clearly disclosed the 
intention of both parties to insure the property on the first floor 
of the building let to the plaintiff that.the policy was issued by 
the defendant company and accepted by the plaintiff company. 
This floor, and not the entire building, was manifestly “the 
above described premises” on which the plaintiff warranted 
that no celluloid films should be kept, stored, or handled. The 
covenant was strictly observed by the plaintiff, and it is not pre- 
tended that the plaintiff or any person under its control stored 
the prohibited films in that part of the building. 

[3] We also agree with the learned trial judge that, if the 
warranty was broken by the storage of celluloid films in other 
parts of the building than that occupied by the plaintiff, the de- 
fendant was estopped from asserting the breach in its defense to 
this suit. It is settled law of this state that where at the time 
of issuing an insurance policy the company knows, or ought to 
know, that one of the conditions is inconsistent with the facts, 
and the insured has been guilty of no fraud, the company is 
estopped from setting up the breach of such condition. 

[4] The principle is equally well settled that, if an insurance 
company accept unearned premiums or assessments with a 
knowledge of facts avoiding the policy, it is estopped to assert 
the avoidance after a loss has occurred. ‘The same doctrine pre- 
vails in other jurisdictions. Whited vs. Germania Fire Ins. Co., 
76 N. Y. 415, 32 Am. Rep. 330; McKinney vs. German Mut. 
Fire Ins. Society, 89 Wis. 653, 62 N. W. 413, 46 Am. St. Rep. 
861; Pierce vs. Nashua Fire Ins. Co., 50 N. H. 297, 9 Am. 
Rep. 235; Richards vs. Louis Lipp Co., 69 Ohio St. 359, 69 N. 
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E,. 616, 100 Am. St. Rep. 679. In Rivara vs. Queen’s Insurance 
Co., 62 Miss. 720, 729, the court says :— 

“Tf the assured has been guilty of no fraud, the insurer is 
estopped from setting up the breach of any condition of the 
policy, when it knew at the time the policy was issued that the 
condition was inconsistent with the facts, or the breach of any 
condition after the policy was issued, if it has induced the as- 
sured to believe that such breach was waived and has thereby 
misled him.” 


In 3 Cooley on Insurance, 2683, the learned author, citing 
numerous decisions from many jurisdictions in support of the 
text, says :— 

“The acceptance by an insurance company, with knowledge of 
facts authorizing a forfeiture or avoidance of the policy, of 
premiums or assessments which were in no degree earned at the 
time of such forfeiture or avoidance constitutes a waiver there- 
of. ‘This waiver is based on the estoppel of the company to de- 
clare void and of no effect insurance for which, with knowledge 
of the facts, full compensaticn has been received.” 

Applying this doctrine to the facts of the present case, it is 
clear that if there was a breach of the warranty that no inflam- 
mable films should be stored in any part of the building the de- 
fendant company is not in a position to avail itself of the broken 
covenant. ‘The policy was issued on June 26, 1911. At that 
time the basement and second story of the building were occu- 
pied by the General Film Company with a stock of moving pic- 
ture films some of which at least were inflammable. The busi- 
ness of that company was to furnish films, inflammable and non- 
inflammable, for moving picture exhibitions, and it kept both 
kinds of films in the part of the building which it occupied. 
This was known to the defendant company as early as July 14, 
1911, when a representative of the owners of the building gave 
notice of the fact to the company. On at least two or three sub- 
sequent occasions the insurance company received a like notice 
that inflammable films were stored in the building. It made no 
objection and no demand for an increase of premium commensu- 
rate to the risk; on the contrary, it gave consent to the owners 
who had insurance on the whole building to store such films in 
the building. After the insurance company had received these 
notices and had given its consent to the owners to store com- | 
bustible films in the building, it received the premium due for 
the policy issued to the plaintiff. With a knowledge of a breach 
of the warranty, the defendant company could have canceled 
the policy and could have refused to receive the payment of the 
premium. It did neither, but accepted the premium and _ per- 
mitted the policy to continue in force so far as the plaintiff 
knew. Having received and retained the benefits of the con- 
tract, the insurer will not be permitted, after a loss has occurred, 
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to declare a forfeiture of the policy and thereby deprive the in- 
sured of the protection for which it paid and which the insurer 
led it to believe it had. 

The judgment is affirmed. 


o-o—_—_— 


SUPREME COURT OF WASHINGTON. 


FERDENANDO 
US. 
MILWAUKEE MECHANICS’ INS. CO. (No. 11915.)* 


1. INSURANCE—PROOFS OF LOSS—WAIVER—AUTHORITY— 
LOCAL AGENT. 

A local insurance agent, from the fact that he was authorized to solicit 
insurance and had received and delivered the policy to insured, was 
not authorized to waive proofs of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1374-1377; Dec. Dig. § 556.) 


2, INSURANCE—PROOFS OF LOSS—RENDITION. 

Evidence that after loss the local insurance agent, who had solicited and 
delivered a policy, told insured to go to his office and make proofs 
of loss; that insured did so, and was handed a paper which he was 
told to copy and return; that he did this, and the agent then told 
him it was proof of loss; and that nothing more need be done—was 
insufficient to show that proofs of loss were in fact ever furnished to 
insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


3. INSURANCE — PROOFS OF LOSS—WAIVER—DENIAL OF 
LIABILITY. 2 

The rule that an insurer’s repudiation of liability before the time expires 
for furnishing proofs of loss is a waiver of such proofs does not 
apply where the denial of liability is contained in the insurer’s answer 
to a suit brought against it on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


Department 2. Appeal from Superior Court, Spokane County. 

Action by Calio Ferdenando against the Milwaukee Mechanics’ In- 
surance Company. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


L. H. Prather, of Spokane, for Appellant. 
Cullen, Lee & Hindman, of Spokane, for Respondent. 


Morris, J. 
Appellant, having brought his action to recover upon a policy 
of insurance, was defeated in the lower court because of his 





* Decision rendered, Aug. 13, 1914. 142 Pac. Rep. 693. 
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failure to comply with the provisions of the policy as to proofs 
of loss, the lower court holding that a local insurance agent, 
having authority to solicit and write contracts of insurance has 
no authority as such agent to adjust the loss under the policy, 
or to waive proofs of loss. The facts need not be stated, as they 
are no broader than the above statement of the ruling of the 
lower court. In addition to these defenses, the respondent set 
up others which, if sustained, would have defeated the action; 
but since the judgment was entered before respondent was 
called upon to offer its proof, the record presents no other ques- 
tions than these two rulings. 


{1} The law is well settled that a local agent has no such 
power where the only authority relied upon is proof of the fact 
that he solicited the insurance and, having received it, delivered 
the policy to the insured. Hill vs. Phoenix Ins. Co., 14 Wash. 
164, 44 Pac. 146; Smith vs. Niagara Ins. Co., 60 Vt. 682, 15 
Atl. 353, 1 L. R. A. 216, 6 Am. St. Rep. 144; Harrison vs. Hart- 
ford Ins. Co. (C. C.) 59 Fed. 732; Ermentrout vs. Girard F. & 
M. Ins. Co., 63 Minn. 305, 65 N. W. 635, 30 L. R. A. 346, 56 
Am. St. Rep. 481; Clement on Fire Insurance, pp. 204, 205, 217, 
440; Cooley’s Briefs on Insurance, pp. 3495, 3498. Where there 
is proof of apparent authority or custom, or other facts justify- 
ing the finding that the company had clothed its soliciting agent 
with such authority, a different question is presented. But no 
such proof is present or offered in this case. 

[2] It has also been held that the agent may act for the in- 
sured in giving the company notice of loss, and that where the 
notice passes from the insured through the agent to the com- 
pany, it will be sufficient. But there was no proof, or offer of 
proof, that would bring the case within this rule. The only 
offer of proof was that, after the loss, the agent told the insured 
to come to his office and make proofs of loss; that the insured 
did so, and was handed a paper which he was told to copy and 
return; that he did so, and the agent then told him it was the 
proofs of loss, and that nothing more need be done. Whether 
or not the paper handed the insured and returned to the agent 
was proofs of loss, or whether, if proofs of loss, it reached the 
company, we do not know, as the only reference to it is included 
in the offer as above made, which was rejected by the court un- 
less: it was accompanied by an offer to prove the authority on 
the part of the agent to adjust the loss or waive proofs of loss. 
Admittedly, if it could be shown that the agent had apparent 
authority to act regarding the loss, it might be held that such 
authority embraced the receiving of proofs of loss or the waiver 
thereof. But the proof is void of any fact from which such 
authority could be held, and, such being the case, the holding of 
the lower court must be sustained. 


[3] The appellant contends that, because the company denied 
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liability under the policy, it waived proof of loss. In common 
with other courts we have held, in Thompson vs. Germania Fire 
Ins. Co., 45 Wash. 482, 88 Pac. 941, and other cases, that when 
the policy is repudiated on the ground that there is no contract 
and no liability before the time expires for furnishing proofs 
of such loss, such denial is a waiver of such proof. But this rule 
has no application where, as here, the only denial of liability is 
contained in the answer of the company upon suit being brought 
against it. A fire insurance company is entitled to plead any de- 
fense it may have to an action upon one of its policies, and such 
plea must be given effect, unless by its acts, or those of its duly 
authorized agents, it has waived such defense before the bring- 
ing of suit. See note to Graham vs. German American Ins. Co., 
I5 L. R. A. (N. S.) 1074. 

Upon the facts as here presented, the judgment of the lower 
court is sustained. 

Crow, C. J., and Fullerton, Parker, and Mount, JJ., concur. 


PENNSYLVANIA FIRE INS. CO. v. DRAPER. (No. 370.)* 


(Supreme Court of Alabama.) 


1. APPEAL AND ERROR—HARMLESS ERROR—ADMISSION OF 
EVIDENCE. 

In an action on a fire insurance policy, where there was evidence that the 
agent who issued the policy continued to act as agent until within three 
weeks of the loss, and that he notified the company of the loss, and 
there was no question raised as to the notice of loss, a breach of the 
“iron-safe clause” being the only defense relied upon, the admission 
of plaintiff’s testimony that when he told the agent of the loss he did 
not know that the company had changed local agents was harmless, 
and could not have prejudiced defendant. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4161-4170; Dec. Dig. 
§ 1051.) 


2. INSURANCE—ACTIONS ON POLICIES—SUFFICIENCY OF 
EVIDENCE. 


In an action on a fire insurance policy, where, though there was evidence 
that the adjuster was not employed as such regularly, but only for 
the particular case, and that there were limitations upon his authority, 
it was shown that plaintiff had no notice of such limitations, the 
jury were justified in inferring authority on the part of the adjuster 
to bind the company by a waiver of any breaches of the terms of the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


* Decision rendered, May 21, 1914. On rehearing, June 18, 1914. 65 
South. Rep. 923. 
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3. INSURANCE—FORFEITURE OF POLICY—WAIVER OF RIGHT 
TO AVOID OR FORFEIT POLICY. 


A nonwaiver agreement signed by an insured after a loss requesting the 
adjuster to make an examination of the books, papers, and other 
evidences of loss with the express understanding and agreement that 
such examination should not be considered an acknowledgment of 
liability on the part of the company nor a waiver or impairment of 
any of its rights or defenses, though it prevented a waiver of a 
breach of the “iron-safe clause” from the examination alone, did not 
prevent a waiver by positive declarations or acts evidencing a clear 
purpose to waive any breach and treat the policy as valid, after 
learning of such breaches; and hence in an action on the policy, not- 
withstanding stich agreement, evidence as to the subsequent conduct 
and statements of the adjuster were admissible to prove a waiver. 


(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 

4. INSURANCE—ACTIONS -ON POLICIES—QUESTIONS FOR 
JURY. 

In an action on a fire insurance policy evidence /eld sufficient to go to the 
jury on the question of whether the adjuster, with full knowledge 
of breaches of the “iron-safe clause,” and after an investigation, 
promised to pay the policy and thereby waived such breaches. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 

5. INSURANCE—CONSTRUCTION AGAINST INSURER. 

An insurance policy as to conditions and duties of assured should be 
liberally construed in favor of assured and strictly against the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 

6. PLEADING—REJOINDER PROVED BY UNCONTROVERTED 
EVIDENCE—DIRECTED VERDICT. 

The rule that defendant is entitled to the affirmative charge where a re- 


joinder is proved by uncontroverted testimony regardless of its merits 
is still recognized in the courts of law. 


(For other cases, see Pleading, Cent. Dig. §§ 380-306; Dec. Dig. § 183.) 


7. INSURANCE—‘ADJUSTMENT” OF LOSS—“‘EXAMINATION.” 


The adjustment of a loss under a fire insurance policy is the settling and 
ascertaining of the amount of the indemnity which insured, after 
making all proper allowances, is entitled to receive or the amount of 
the loss as so settled, and the terms “examination” and “adjustment” 
are not convertible terms. 


(For other cases, see Insurance, Cent. Dig. §§ 1413-1419; Dec. Dig. § 566.) 
(For other definitions, see Words and Phrases, vol. 3, pp. 2534, 2535.) 


8. APPEAL AND ERROR—ASSIGNMENTS OF ERROR—WAIVER. 
Assignments of error not argued in appellant’s brief were waived. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4256-4261; Dec. 
Dig. § 1078.) 


9. TRIAL—INSTRUCTIONS—REFERENCE TO PLEADINGS. 


Instructions referring to pleas and replications by number, thus requiring 
the jury to examine such pleas and replications for a full understand- 
ing of the charges, were properly refused. 


(For other cases, see Trial, Cent. Dig. §§ 527-530; Dec. Dig. § 233.) 
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10. INSURANCE—ACTIONS ON POLICIES—INSTRUCTIONS. 


In an action on a fire insurance policy, where the sole defense was plain- 
tiffs failure to properly keep and produce an inventory and to keep 
books in compliance with the “iron-safe clause,” and the principal 
issue was as to the waiver of such failure, an instruction that, if 
the jury believed the evidence plaintiff breached the covenants and 
warranties of the policy, in that he failed to keep a set of books 
clearly and plainly presenting a complete report of his business trans- 
actions, was properly refused, as it had a misleading tendency, gave 
undue prominence to the facts therein mentioned, and involved no 
question of law. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669.) 


11, INSURANCE—ACTIONS ON POLICIES—INSTRUCTIONS. 

In an action on a fire insurance policy, where the principal issue was as 
to a waiver of provisions of the policy respecting the keeping of 
books and an inventory by a promise to pay with knowledge of such 
breach, an instruction that, if the jury believed the evidence, they 
could not find for plaintiff on account of any settlement of the claim, 
was properly refused, as it was misleading, and was also somewhat 
confusing by reason of the use of the word “settlement.” 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 660.) 

On Rehearing. 


12, PLEADING—REJOINDER PROVED BY UNCONTROVERTED 
EVIDENCE—DIRECTED VERDICT. 

In an action on a fire insurance policy under a rejoinder alleging that the 
adjuster did not proceed with an “examination or adjustment” after 
discovering that insured had violated the “iron-safe clause” until in- 
sured consented and agreed that by going on with such “examination 
or adjustment” the company should not be held to have waived any 
defense it might have, proof that the adjuster neither proceeded with 
the examination nor with the adjustment was necessary to render 
applicable the rule that a defendant is entitled to the affirmative charge 
where a rejoinder is proved by uncontroverted evidence, regardless 
of its merits, since, while the averment was in the alternative, it was 
a negative alternative requiring proof of both. 

(For other cases, see Pleading, Cent. Dig. §§ 389-306; Dec. Dig. § 183.) 


Appeal from Circuit Court, Jefferson County; John C. Pugh, Judge. 

Action by R. W. Draper against the Pennsylvania lire Insurance 
Company on a fire insurance policy. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 


The facts sufficiently appear. The following charges were refused 
defendant :— 

(9) The court charges you that, if you believe from all the evidence 
in this case that defendant's agent, Reynolds, took a nonwaiver agree- 
ment from plaintiff as soon as said Reynolds became aware of the breach 
of the conditions and covenants contained in the said policy of insurance 
by plaintiff, then you must find a verdict for defendant. 

(20) If you are reasonably satisfied from all the evidence in the 
case that as soon as defendant’s agent, Reynolds, discovered that there 
had been a breach of the conditions and warranties contained in the policy 
of plaintiff, plaintiff then and there consented and agreed that by go- 
ing on with the adjustment or examination defendant should not be held 
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to have waived any defense it might have to the claim of plaintiff under 
said policy, then you must find a verdict for defendant. 

(21) If you believe all the evidence in this case, plaintiff breached 
the covenant and warranty contained in his policy of insurance by leaving 
his inventory book out of the iron safe in his store after the close of 
business on the night of the fire, and before the opening of business the 
next day, then you cannot find a verdict for plaintiff, unless you should 
be reasonably satisfied from all the evidence in this case that defendant’s 
agent, Reynolds, waived said breach of said covenants and warranty by 
plaintiff with knowledge of said breach before plaintiff signed the non- 
waiver agreement. 

(37) If you are reasonably satisfied from all the evidence that de- 
fendant’s agent, Reynolds, did not proceed with his examination or ad- 
justment of plaintiff’s loss after discovering that there had been a breach 
of the conditions and warranty contained in plaintiff’s policy by plaintiff, 
until plaintiff had consented and agreed that by going on with such 
examination or adjustment defendant should not be held to have waived 
any defense which it might have to claim of plaintiff under said policy, 
then you cannot find a verdict for plaintiff. 

(41) If you believe all the evidence in this case, plaintiff breached 
the covenants and warranties contained in plaintiff's policy, in that he 
failed to keep a set of books which clearly and plainly presented a com- 
plete report of business transactions, including all purchases, sales, and 
shipments, both for cash and on credit. 

(42) If you believe all the evidence in this case, the court charges 
you that you cannot find a verdict for plaintiff on account of any settle- 
ment of plaintiff’s claim under his policy by defendant or its agent. 


A. G. & E. D. Smith, of Birmingham, for Appellant. 
John T. Glover, of Birmingham, for Appellee. 


—-—_- @eg ——— — 


PHG:NIX INS. CO. or Hartrorp, Conn., vs. A. B. BANKS 
, & CO. (No. 106.)* 


(Supreme Court of Arkansas.) 


INSURANCE — AGENTS — VIOLATION OF INSTRUCTION — 
MEASURE OF DAMAGES. 

Where an insurance company’s agents failed to comply with the com- 
pany’s demand that they either cancel a policy or collect an additional 
premium, and such demand continued for several months and until 
a loss occurred nearly six months after issuance of the policy, and 
where the company knew during such time that the policy was out- 
standing and made no unconditional demand for its cancellation, the 
liability of the agents was limited to the amount of the additional 
premium, and they were not liable for the sum paid by the company 
in settlement of the loss. 


(For other cases, see Insurance, Cent. Dig. §§ 107-110; Dec. Dig. § 83.) 


Appeal from Circuit Court, Pulaski County; Guy Fulk, Judge. 
Action by the Phoenix Insurance Company of Hartford, Conn., 





* Decision rendered, July 13, 1914. 169 S. W. Rep. 233. 
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against A. B. Banks & Co. From judgment sustaining demurrer to the 
complaint in so far as it sought to recover damages in excess of $30, 
plaintiff appeals. Affirmed. 


W. L. & D. D. Terry, of Little Rock, for Appellant. 
Wynne & Harrison, of Fordyce, for Appellee. 


aa 0@ 


MASSACHUSETTS BONDING & INS. CO. vs. HOME 
LIFE & ACCIDENT CO. gr au. (No. 88).* 


(Supreme Court of Arkansas.) 


1. INSURANCE—FIRE POLICIES—BONDS—LIABILITY. 


The surety on a bond given by a fire insurance company, in compliance 
with Kirby’s Dig. § 4339, requiring all fire companies to annually 
give a bond to the state for the payment of all claims under any 
policies, and that such bond shall be annually renewed, provided that 
the bonds of all fire companies shall be conditioned that the bond 
shall be in full force and effect during the lifetime of any policy, but 
that the bond shall be renewed annually, is liable for the return pre- 
miums, and for all losses which: occur during the term of the bond, 
regardless of the fact that there had been previous bonds. 


(For other cases, see Insurance, Cent. Dig. § 7; Dec. Dig. § 8.) 


2. INSURANCE—FIRE INSURANCE— BONDS—LIABILITY OF 


BONDSMEN. 

Though losses occurred upon policies written while an earlier bond was 
in force, only the surety upon the bond in force at the time of the 
loss is liable, the provisions for a renewal contemplating that there 
should be only one bond in force all of the time, and so the last 
surety cannot enforce contribution from his’ predecessors, and policy- 
holders cannot hold the surety on the bond in force when the policy 
was issued. 


(For other cases, see Insurance, Cent. Dig. § 7; Dec. Dig. § 8.) 


3. CONSTITUTIONAL LAW—DISTRIBUTION OF POWERS— 
AUTHORITY OF LEGISLATURE. 


The courts cannot question the wisdom of the Legislature in requiring 
the furnishing of bonds by fire companies for the payment of all 
losses to only the limited amount of $20,000. 


(For other cases, see Constitutional Law, Cent. Dig. §§ 129-132, 137; 
Dec. Dig. § 70.) 


Appeal from Pulaski Chancery Court; John E. Martineau, Chancellor. 

Action by the Massachusetts Bonding & Insurance Company against 
the Home Life & Accident Company, in which the policyholders of the 
American Union Fire Insurance Company intervened. From the judg- 
ment, plaintiff appeals. Reversed and remanded, with directions. 


Bradshaw, Rhoton & Helm, of Little Rock, for Appellant. 
McRae & Tompkins, of Prescott, and Cockrill & Armistead, of Little 
Rock, for Interveners. 


* Decision rendered, July 6, 1914. 168 S. W. Rep. 1062. 
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QUEEN OF ARKANSAS INS. CO. vs. DUMAS. (No. 26.)* 


(Supreme Court of Arkansas.) 


1, EVIDENCE—OPINION EVIDENCE—SPECIAL KNOWLEDGE. 


A witness who purchased a stock of millinery for a bank, and who tes- 
tified that the bank had loaned $500 on it, and that it invoiced over 
$700, was competent to testify that he judged the stock to be worth 
$400, though he had never been in the millinery business, as he showed 
sufficient familiarity with the stock to testify as to its value. 


(For other cases, see Evidence, Cent. Dig. §§ 2196-2219; Dec. Dig. § 474.) 


2. HUSBAND AND WIFE—AGENCY FOR WIFE. 


A wife suing on a fire insurance policy procured by her husband acting 
for her was bound by her husband’s statements and by the conditions 
and covenants of the policy and application, regardless of whether she 
made any specific request of him to make the application; the hus- 
band being her agent and acting within the scope of his authority. 

(For other cases, see Husband and Wife, Cent. Dig. §§ 148-151, 153, 154, 
525; Dec. Dig. § 25.) 


3. APPEAL AND ERROR—REVIEW—HARMLESS ERROR—IN- 
STRUCTIONS. 

The modification of a requested instruction that, if insured’s husband 
made the application for the policy sued on, she was bound by his 
statements, by making it conditional on insured’s having requested 
him to make the application, was prejudicially erroneous; the 
evidence showing that he acted as her agent and within his authority. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4219, 4221-4224; 
Dec. Dig. § 1064.) 


4. INSURANCE—ACTIONS ON POLICIES—INSTRUCTIONS. 


Requested instructions, in an action on a policy, that no recovery could 
be had if insured failed to comply with the terms and conditions of 
the policy, which failed to take any account of the issue of waiver of 
any forfeiture, and conflicted with other instructions, were properly 
refused. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 660.) 


5. INSURANCE — ACTIONS ON POLICIES—QUESTIONS FOR 
JURY. 


Whether a forfeiture of the policy sued on had been waived held, under 
the evidence, for the jury, and the court did not err in refusing a 
directed verdict for defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


§ 668 


Appeal from Circuit Court, Yell County; Hugh Basham, Judge. 

Action by Mrs. T. B. Dumas against the Queen of Arkansas Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded: for new trial. 


* Decision rendered, June 8, 1914. 168 S. W. Rep. 561. 
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R. M. Mann, of Little Rock, and J. B. Ward, of Russellville, for Ap- 


pellant. 


BO 


J. T. Bullock, of Russellville, for Appellee. 


RGER vs. CONNECTICUT FIRE INS. CO. (Civ. 1404.)* 


(District Court of Appeal, First District. California.) 


1. INSURANCE—FIRE POLICY—ACTION—COMPLAINT. 


A fire policy provided that the insurer within twenty days after receipt 


of proofs of loss must notify the insured of its partial or total dis- 
agreement with the amount of the loss, and if the insurer failed to 
give such notice, it should be deemed to have assented to the amount 
of the loss claimed, but that if nptice should have been given within 
ten days thereafter the parties might agree on the amount of the loss, 
and in the event of disagreement, an appraisement, should be made on 
the insurer’s demand. A further provision declared that the loss, if 
any, was payable thirty days after the «mount had been ascertained, 
but if such ascertainment were not made within sixty days after re- 
ceipt of proofs of loss, then the loss should be payable ninety days 
after such receipt. Held, that such policy having been made a part 
of plaintiff's complaint in an action thereon, an allegation that the 
sum claimed was long since due was insufficient to show compliance 
by plaintiff with the condition required of plaintiff after presentation 
of proofs, and, the complaint failing to allege that the loss had been 
ascertained, and that the time specified for payment had expired 
under the terms of the policy, before suit brought, it was demurrable. 


(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 


1608; Dec. Dig. § 634.) 


2. PLEADING — COMPLAINT — CONSTRUCTION — PRESUMP- 


TIONS. 


A policy provided that loss should be payable thirty days after the amount 


had been ascertained by agreement or appraisement, but if no appraise- 
ment was had within sixty days after receipt of proofs of loss, then 
the loss should be payable within ninety days after such receipt. A 
complaint on the policy averred that on the “ day of May, 1912,” 
plaintiff furnished defendant with the proofs of loss, while the 
transcript showed that the action was begun June 15, 1912. Held, 
that in determining the sufficiency of the complaint on demurrer, no 
presumption could be indulged in to fill the blank with a date earlier 
than thirty days before the date on which suit was begun, nor could 
plaintiff rely on a presumption to supply a failure to allege the ascer- 
tainment of the amount of loss as provided for by the policy, or 
whether, if so ascertained, that the date of such ascertainment was. 
at least thirty days before suit brought. 


(For other cases, see Pleading, Cent. Dig. §§ 514, 66-74; Dec. Dig. § 34.) 
3. APPEAL AND ERROR—PRESENTATION OF QUESTIONS IN 


TRIAL COURT. 


Where, in an action on a policy, defendant demurred to the complaint 


7 


Decision rendered, June 4, 1914. Rehearing denied by Supreme Court, 


Aug. 3, 1914. 142 Pac. Rep. 115. 
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and urged that the suit was prematurely brought, and again presented 
such question by denial in its answer and in a motion for a new trial, 
it was sufficiently raised in the trial court to entitle defendant to a 
review of the question on appeal. 

(For other cases, see Appeal and Error, Cent. Dig. §§*594, 506, 500-635; 
Dec. Dig. § 233.) 


4. INSURANCE—FIRE POLICY—ACTION—TIME. 

A policy provided that after furnishing proofs of loss, the insurer must 
within twenty days after receipt notify the insured in writing of any 
disagreement with the amount claimed, and if the insurer failed to give 
such notice, it should be deemed an assent to the amount claimed; 
that the loss should be payable thirty days after ascertainment of the 
amount, but if such ascertainment was not had within sixty days 
after receipt of proofs of loss, it should be payable in ninety days 
after such receipt. Proofs of loss were furnished May 12, 1912, and 
no objection was made by the insurer within the twenty days. An 
action was brought June 15, 1912. Held, that the insurer had the 
whole of the twenty days within which to assent or object to the 
proofs of loss, as made, and thirty days thereafter within which to 
pay the claim, and hence the action was premature. 

(For other cases, see Insurance, Cent. Dig. 3§ 1542, 1543; Dec. Dig. § 621.) 


Appeal from Superior Court, Fresno County; H. Z. Austin, Judge. 

Action by Alex. Borger against the Connecticut Fire Insurance Com- 
pany. From a judgment for plaintiff, and from an order denying de- 
fendant’s motion for a new trial, it appeals. Reversed. 


Coogan & O’Conner, of San Francisco, and Drew & Drew, of Fresno, 
for Appellant. 


W. P. Thompson, of Fresno, for Respondent. 


COLORADO LEASING, MINING & MILLING CO. vs. 
PALATINE INS. CO., Lip. (No. 7245.)* 


(Supreme Court of Colorado.) 


INSURANCE—APPLICATION AS PART OF POLICY. 

Where an insurance policy was issued without a written application and 
without any agreement to execute one, an application subsequently 
made by request of the insurer was no part of the contract, and the 
questions and answers therein were immaterial and constituted neither 
representations nor warranties. 


(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 


Error to District Court, Fremont County; M. S. Bailey, Judge. 

Action by the Colorado Leasing, Mining & Milling Company against 
the Palatine Insurance Company, Limited. From a judgment on a directed 
verdict for defendant, plaintiff brings error. Reversed and remanded 
with directions. 





* Decision rendered, March 2, 1914. Rehearing denied, July 8, 1914. 
141 Pac. Rep. 860. 
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James T. Locke, of Canon City, for Plaintiff in Error. 


Sylvester G. Williams and Clyde C. Dawson, both of Denver, for 
Defendant in Error. 


DRAPER vs. DELAWARE STATE GRANGE MUT. FIRE 
INS. CO.* 


(Superior Court of Delaware. Sussex.) 


1, INSURANCE—ACTIONS—BURDEN OF PROOF. 

For a party to recover qn a contract of insurance, the existence of a valid 
contract and the occasion that fixes liability thereunder must be 
proved. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 

2. INSURANCE—NATURE OF “CONTRACT OF INSURANCE.” 

A “contract of insurance” against loss or damage to property is a con- 
tract of indemnity, and is an undertaking on the part of the insurer, 
based upon sufficient consideration, to pay the insured a certain sum 
of money upon the happening of a certain contingency. 

(For other cases, see Insurance, Cent. Dig. §§ 172, 178; Dec. Dig. § 124.) 

(For other definitions, see Words and Phrases, vol. 4, pp. 3674-3677.) 


3. INSURANCE —LIABILITY OF INSURER—NECESSITY OF 
LOSS. 

A fire insurance contract is essentially a personal contract, and is not a 
contract to insure the property against fire, but one to insure the 
owner of the property against loss by fire; and hence a destruction of 
the property by fire does not render the insurer liable, unless insured 
has thereby sustained a loss. 


(For other cases, see Insurance, Cent. Dig. §§ 172, 178; Dec. Dig. § 124.) 


4. INSURANCE—ACTIONS ON POLICIES—PLEADING—INSUR- 
ABLE INTEREST. 

In an action on a fire insurance policy, plaintiff must allege and prove an 
insurable interest in the property existing at the inception of the 
policy, or subsisting during the risk and existing at the time of the 
loss; and hence a declaration failing to allege such interest at the 
date of the contract and at the time of the loss was demurrable. 


(For other cases, see Insurance, Cent. Dig. §§ 1582, 1583; Dec. Dig. § 630.) 
5. INSURANCE—VALIDITY OF CONTRACT—NECESSITY OF 
INSURABLE INTEREST. 


An insurance policy against loss of property in which the insured has 
no interest amounts to a wager, and is void, as contrary to public 
policy. 

(For other cases, see Insurance, Cent. Dig. § 165; Dec. Dig. § 119.) 


* Decision rendered, June 20, 1914. 91 Atl. Rep. 206. 
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Action by Annie Y. Draper against the Delaware State Grange Mutual 
Fire Insurance Company. On demurrer to the declaration. Demurrer 
sustained. 


Robert G. Houston and Robert C. White, both of Georgetown, for 
Plaintiff, 


John B. Hutton, of Dover, and Andrew J. Lynch, of Georgetown, for 
Defendant. 


KIRKHAM vs. GERMAN AMERICAN INS. CO. (No. 
18959.) * 


(Supreme Court of Kansas.) 


‘ 


1, INSURANCE—AWARD—SETTING ASIDE. 


An arbitration and award of the loss suffered by the owner of insured 
property on account of a fire may be set aside or disregarded upon a 
showing of a refusal to consider a material portion of the property 
lost or damaged, an intent to make the award so low that the insurer 
would not object, a requirement of the appraisers acceded to that the 
umpire confine his estimates within the limits fixed by them, and an 
allowance of less than half the loss, which allowance the insured 
notified the arbitrators in advance he would repudiate. 

(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. Dig. 
§ 574.) 

2, INSURANCE—AWARD OF APPRAISERS—DUTY OF UMPIRE, 

An agreement that the appraisers should submit their differences to the 
umpire means that, upon their failure to agree upon certain items, 
such items should be submitted to him for his independent judgment; 
the parties to an arbitration being entitled to the judgment of each 
arbitrator acting in the matter. 

(For other cases, see Insurance, Cent. Dig. § 1425; Dec. Dig. § 569.) 


Appeal from District Court, Leavenworth County. 
Action by W. A. Kirkham against the German American Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Fyke & Snider, of Kansas City, Mo., for Appellant. 
Lee Bond, of Leavenworth, for Appellee. 


* Decision rendered, July 7, 1914. 141 Pac. Rep. 1012. Syllabus by 
the Court. 
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GOURLAY rr ux. vs. INSURANCE CO. OF NORTH 
AMERICA. (No. 255.)* 


(Supreme Court of Michigan.) 


INSURANCE — FORFEITURE — ASSIGNMENT OF PROPERTY 
AND POLICY. 


The owner of property insured it in his name, receiving a standard policy 
providing that if, with the insurer’s consent, an interest in the policy 
should exist in favor of a mortgagee or one having an interest in the 
subject of insurance other than the interest of the insured, the con- 
ditions of the policy should apply, as expressed in such provisions 
and conditions, relating to such interest, as should be attached to the 
policy. Thereafter he conveyed the real estate to plaintiff, con- 
tracting to repurchase it from plaintiff upon certain conditions and 
pending performance to give plaintiff possession and a lien upon the 
personal property for amounts due plaintiff. The insurer indorsed 
the policy to the effect that the insured held the property under 
contract of purchase, loss, if any, payable to plaintiff and to insured, 
as their interest might appear. The original owner and the purchaser 
under the contract defaulted on the contract of repurchase, which 
was canceled, and conveyed the real property to plaintiff, with a bill 
of sale of the personal property, and, after loss, assigned to plaintiff 
all interest in the policy, of which transfer and assignment the 
insurer had notice, but to which its consent was not shown. Held, 
by an equally divided court, that plaintiff had a cause of action on 
the policy. 


(For other cases, see Insurance, Cent. Dig. § 487; Dec. Dig. § 217.) 


Certiorari to Circuit Court, Eaton County; Clement Smith, Judge. 

Action by Joseph G. Gourlay and wife against the Insurance Com- 
pany of North America. Judgment for plaintiffs, and defendant brings 
certiorari. Affirmed under the statute by equal division of the Justices. 


Argued before McAlvay, C. J., and Brooke, Kuhn, Moore, Stone, 
Ostrander, Bird, and Steere, JJ. 


Cummins & Nichols, of Lansing, for Plaintiffs. 
Henry C. Walters, of Detroit (Arthur P. Hicks, of Detroit, of 
counsel), for Defendant. 


* Decision rendered, July 24, 1914. 148 N. W. Rep. 258. 
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SHANAHAN vs. ROCHESTER GERMAN INS. CO. (No. 
18728 [166].)* 


(Supreme Court of Minnesota.) 


1. COMPROMISE AND SETTLEMENT—CLAIM AGAINST _IN- 
SURANCE COMPANY — SUFFICIENCY OF EVIDENCE— 
TERMS OF POLICY. 


The evidence sustains a finding that a settlement and compromise . was 
effected of a claim arising from the loss of property covered by an 
insurance policy. 

(For other cases, see Compromise and Settlement, Cent. Dig. §§ 91-94; 
Dec. Dig. § 23.) 


2, COMPROMISE AND SETTLEMENT—MISTAKE OF FACT— 
CLAIM AGAINST INSURANCE COMPANY—SUFFICIENCY 
OF EVIDENCE—TERMS OF POLICY. 

There being no defense pleaded that the settlement was procured through 
the fraud of plaintiff, such settlement is not destroyed by a finding 
that defendant under a mistake of fact not known entered into it, 
there being no finding that the truth would not have been ascertained 
upon a proper inquiry, and no proof that plaintiff by any act of his 
induced defendant to refrain from making such inquiry. 


(For other cases, see Compromise and Settlement, Cent. Dig. §§ 17-31, 
33; Dec. Dig. § 8.) 


Appeal from District Court, Dakota County; Wm. Hodgson, Judge. 
Action by Patrick Shanahan against the Rochester German Insurance 
Company. From denial of a new trial, defendant appeals. Affirmed. 


Kerr, Fowler, Ware & Furber, of Minneapolis, for Appellant. 
Converse & Grannis, of South St. Paul, for Respondent. 


* Decision rendered, July 10, 1914. 148 N. W. Rep. 269. Syllabus by 
the Court. 


MINNESOTA FARMERS’ MUT. INS. CO. vs. LANDKAM- 
MER. (No. 18638 [147].)* 


(Supreme Court of Minnesota.) 


INSURANCE—HAIL AND CYCLONE INSURANCE—ASSESS- 
MENTS. 

A mutual hail and cyclone insurance company is required to make assess- 
ments for losses and expenses, upon all members liable thereto, pro 
rata, and assessments which levy a greater rate upon members in 


* Decision rendered, July 3, 1914. 148 N. W. Rep. 305. Syllabus by 
the Court. 
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one locality than upon those in another locality are unauthorized and 
cannot be enforced. 


(For other cases, see Insurance, Cent. Dig. § 416; Dec. Dig. § 191.) 


Appeal from District Court, Redwood County; I. M. Olsen, Judge. 

Action by the Minnesota Farmers’ Mutual Insurance Company 
against Katharina Landkammer. Judgment of dismissal, motion for new 
trial denied, and plaintiff appeals from the judgment and the denial of a 
new trial. Affirmed. 


Wm. N. M. Crawford, of Minneapolis, for Appellant. 
Aug. G. Erickson, of Springfield, for Respondent. 


MINNESOTA FARMERS’ MUT. INS. CO. vs. SWEET. 
(No. 18689 [169].)* 


(Supreme Court of Minnesota.) 


Appeal from District Court, Cottonwood County; L. S. Nelson, 
Judge. 

Action by the Minnesota Farmers’ Mutual Insurance Company 
against S. K. Sweet. From an adverse order, plaintiff appeals. Affirmed. 


Per CuRIAM. 
The same questions are involved in this case that are considered in 
the decision in the case of this plaintiff against Landkammer, 148 N. W. 
305, filed herewith, and tthe order appealed from is affirmed for the 
reasons stated in the opinion in that case. 


Wm. N. M. Crawford, of Minneapolis, for Appellant.. 
O. J. Finstad, of Windom, and Aug. G. Erickson, of Springfield, for 
Respondent. 


* Decision rendered,. July 3, 1914. 148 N. W. Rep. 306. 


OQ 


HUGGINS vs. HOME MUT. FIRE INS. CO. (No. 17406.)* 
(Supreme Court of Mississippi.) 


1. CONSTITUTIONAL LAW—CLASS LEGISLATION—POWER OF 
LEGISLATION. 


The Legislature has a wide discretion in making classifications for legis- 
lative purposes. 


er = cases, see Constitutional Law, Cent. Dig. § 678; Dec. Dig. 
209. 


* Decision rendered, July 6, 1914. 65 South. Rep. 646. 
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2. CONSTITUTIONAL LAW-—CLASS LEGISLATION. 


Laws 1912, c. 171, providing for the organization of mutual insurance com- 
panies limiting the amount of insurance, giving to all policyholders 
the right to vote for directors, and providing for payment of div- 
idends out of the earnings, for assessment of policyholders to pay 
losses, etc., is not invalid as class legislation; it applying to all com- 
panies doing a similar business. 

(For other cases, see Constitutional Law, Cent. Dig. §§ 649-677; Dec. 
Dig. § 208.) 


3. STATUTES — MUTUAL ASSESSMENT COMPANY — LIENS — 
STATUTE. 


Laws 1912, c. 171, § 18, providing that premium notes taken by mutual 
fire insurance companies and all assessments shall constitute a lien 
on the property insured, and on the land on which it is situated, upon 
the filing of a certificate with the clerk of the chancery court 
showing the facts, is not invalid because containing no direction as to 
what book the certificate shall be recorded in, for the lien com- 
mences upon the filing of the certificate of the clerk regardless of 
recordation. 


(For other cases, see Statutes, Cent. Dig. § 47; Dec. Dig. § 47.) 


4. INSURANCE—MUTUAL FIRE COMPANIES—LIEN—ENFORCE- 
MENT—JURISDICTION. 

A court of equity has inherent power to enforce the lien given mutual 
fire insurance companies by Laws 1912, c. 171, § 18, upon the property 
insured, and it is unnecessary for the statute to expressly confer 
jurisdiction. 

(For other cases, see Insurance, Cent. Dig. §§ 436-456; Dec. Dig. § 197.) 


Appeal from Chancery Court, Alcorn County; J. Q. Robins, Chan- 
cellor. 

Bill by the Home Mutual Fire Insurance Company against J. E. 
Huggins. From a decree for complainant, defendant appeals. Affirmed. 

4 

Appellee was complainant in the court below, and appellant was de- 
fendant. From a decree granting the relief prayed by the complainant, 
this appeal is prosecuted. The opinion states the facts. 

Sections 17 and 18 of chapter 171 of the Laws of 1912 provide that 
mutual fire insurance companies may take notes in payment of premiums, 
and that such notes and all assessments legally made against policy- 
holders shall constitute a lien on the property insured and the land on 
which same is situated, provided the company files with the chancery 
clerk a certificate showing the facts. 


W. H. Kier, of Corinth, for Appellant. 
Tim E. Cooper, of Jackson, and W. D. Conn, of Corinth, for Appellee. 
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SMITH, J. SIDNEY, & SON vs. PHGENIX INS. CO. oF 
Hartrorp, Conn. (No. 11148.) —SAME vs. CON- 
TINENTAL INS. CO. (No. 11154.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—CONSTRUCTION OF CONTRACT—RISKS. 

A policy insuring plaintiffs’ grain and seeds “while contained in” plaintiffs’ 
elevator “and in cars on side tracks within one hundred feet of the 
above-described elevator” covered only cars within one hundred feet 
of the elevator, and hence did not cover cars standing on the track 
running through the elevator, though not themselves within one 
hundred feet thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 339-346; Dec. Dig. § 163) 
2, CONTRACTS—CONSTRUCTION—INTENTION. 


In interpreting a contract, regard must be had to the object and intention 
of the parties in making it, as expressed in the writing employed to 
portray it and consistent therewith. 

(For other cases, see Contracts, Cent. Dig. §§ 730, 743; Dec. Dig. § 147.) 


3. INSURANCE—PAYMENT—SUBROGATION. 

Under a fire policy, by the terms of which the insurer on payment of the 
loss was to be subrogated to all rights of recovery by the insured 
against a railroad for loss, and by which the insured was to assign 
such right to the insurer on receiving payment, the insurer, on pay- 
ing the amount found due from it, was subrogated to all rights of 
recovery by the insured against the railroad. 

(For other cases, see Insurance, Cent. Dig. §§ 1512, 1513; Dec. Dig. § 607.) 


4. INSURANCE—SUBROGATION—ASSIGNMENT BY INSURED 
—EFFECT OF RELEASE BY INSURED. 

Under a fire policy providing that on payment of loss the insured was 
to assign to the insurer any rights against a railroad, the insured, 
who had obtained a judgment against the railroad for the full value 
of the property destroyed, and acknowledged full satisfaction of the 
judgment, rendering it impossible to perform his agreement to assign 
to the insurer any right or rights of recovery over, thereby released 
the insurer from liability for the loss. 


(For other cases, see Insurance, Cent. Dig. § 1499; Dec. Dig. § 603.) 


Appeal from Circuit Court, Jackson County; Thos. J. Seehorn, 
Judge. 

Action by J. Sidney Smith & Son against the Phoenix Insurance Com- 
pany of Hartford, Conn., and the Continental Insurance Company. Judg- 
ment for defendants, and plaintiffs appeal. Affirmed. 


Harkless & Histed and Hogsett & Boyle, all of Kansas City, for Ap- 
pellants. 


Lathrop, Morrow, Fox & Moore, of Kansas City, for Respondents. 


* Decision rendered, July 6, 1914. 168 S. W. Rep. 831. 
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JOHNSON er au. vs. RELIANCE INS. CO. or PHILADEL- 
puta, Pa. (No. 11178.)* 
(Kansas City Court of Appeals. Missouri.) 


1, INSURANCE—ACTION ON POLICY—ADMISSION OF EVI- 
DENCE. 

In an action on a fire insurance policy, defended on the ground that the 
policy had been issued under fraudulent representations as to. the 
insured’s identity, material because, on account of the bad record of 
the applicant, the insurer would not have issued the policy had it 
known who he really was, evidence for plaintiff as to whence he 
derived the money put into the stock of groceries was immaterial and 
inadmissible. 


(For other cases, see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. § 648.) 


2. INSURANCE—ACTION ON POLICY—EVIDENCE—AMOUNT 
OF POLICY. 

Under Rev. St. 1909, § 7030, providing for valued policies, fixing the value 
of the stock as of the first day the policy is delivered, evidence as to 
the size and value of the stock, offered to reduce the amount recover- 
able, was inadmissible. 


(For other cases, see Insurance, Cent. Dig. § 1695; Dec. Dig. § 660.) 


3. APPEAL AND ERROR—HARMLESS ERROR—ADMISSION OF 
EVIDENCE. 

In an action on a fire insurance policy, defended on the ground of the 
applicant’s fraudulent representations as to his identity, which, if 
known to the insurer, would have prevented the issuance of the policy, 
error in the admission of evidence for defendant as to the value of 
the stock, offered to reduce the amount recoverable, was harmless, in 
view of Rev. St. 1909, § 2082, providing that the Court of Appeals 
shall not reverse, unless it believes that error was committed materially 
affecting the merits of the action. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4032, 4066, 4075, 
4008, 4101, 4454, 4540-4545; Dec. Dig. § 1170.) 


4. APPEAL AND ERROR—REVIEW—INSTRUCTIONS. 
An instruction not complained of in the motion for a new trial is not 
before the court of appeals for review. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 1744-1752; Dec. 
Dig. § 302.) 


5. INSURANCE—ADMISSIBILITY OF EVIDENCE—IDENTITY— 
FRAUD AND MOTIVE. 


In an action on a fire insurance policy, defended on the ground of the 
applicant’s fraud in procuring it in the name of plaintiffs, which, on 
account of his bad record for having fires, he could not have done 
had he been known to the insurer, evidence of the many fires 
occurring in the business career of the applicant was admissible on 
the question of the fraudulent concealment of his identity, and as to 
whether the insurer would have issued the policy had his identity been 
known. 


(For other cases, see Insurance, Cent. Dig. §§ 1677-1681, 1682-1685; Dec. 
Dig. § 655.) 


* Decision rendered, July 6, 1914. 168 S. W. Rep. 914. 
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Appeal from Circuit Court, Jackson County; C. A. Lawler, Special 
Judge. 

Action by Bertha Johnson and Rose Anderman, doing business as 
B. Johnson & Co., against the Reliance Insurance Company of Phila- 
delphia, Pa. Judgment for defendant, and plaintiffs appeal. Affirmed. 


J. T. Wayland, of Washington, D. C., and Mord M. Bogie, of Kansas 
City, for Appellants. 
Bruce Barnett, of Kansas City, for Respondent. 


———-—— $e @_- 


DECKER Et At. vs. SCOTTISH UNION & NATIONAL INS. 
CO. oF EpinpsurcH.—SAME vs. COMMON- 
WEALTH INS. CO. or New York.* 


(Court of Chancery of New Jersey.) 


INSURANCE — POLICY — REFORMATION — GROUNDS — 
MUTUALITY OF MISTAKE. 


Complainants, in a suit against an insurance company, were not entitled 
to reformation of an insurance policy so as to make it payable to 
themselves as executors instead of a third party to whom it was made 
payable, where there was no mutual mistake upon the part of the 
parties to the suit and no fraud upon the part of the insurance com- 
pany. 

(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


Suits by Anna M. Decker and another, executors of Pauline Diebold, 
deceased, against the Scottish Union & National Insurance Company of 
Edinburgh, and against the Commonwealth Insurance Company of New 
York. Demurrer of defendants sustained and bills dismissed. 


Cecil H. MacMahon, of Newark, for Complainants. 
Alfred S. March, of New Brunswick, for Defendants. 


* Decision rendered, June 30, 1914. 91 Atl. Rep. 94. 


---—- eo ——— 


PALATINE INS. CO. vs. LYNN. (No. 3626.)* 
(Supreme Court of Oklahoma.) 


1. INSURANCE—ACTION ON POLICY—PROOFS OF LOSS. 


In an action on a fire insurance policy, which provides that in case of 
loss the insured will give immediate notice to the insurer, and within 
sixty days thereafter furnish proofs of loss, testimony that such 


* Decision rendered, July 14, 1914. 141 Pac. Rep. 1167. Syllabus by 
the Court. 
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proofs of loss were furnished is necessary in order to-establish a cause 
of action, unless the same has been waived by the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


2. INSURANCE—ACTION ON POLICY—WAIVER OF PROOFS OF 
LOSS—PLEADING 


A waiver of proofs of lies must be pleaded in the petition in order that 
the evidence thereof may be admissible at the trial. Such proofs are 


not waived by an answer setting up other grounds as a defense to the 
action. 


(For other cases, see Insurance, Cent. Dig. §§ 1393-1404, 1554, 1632-1644; 
Dec. Dig. §§ 560, 645.) 


3. INSURANCE—ACTION ON POLICY—PROOFS OF LOSS—DE- 
MURRER TO EVIDENCE—DIRECTION OF VERDICT. 


Where it is alleged in the petition that the proofs of loss were furnished 
as provided in the policy, these allegations are put in issue by the 
general denial in the answer, and, if at the trial no evidence is offered 
that such proofs had been furnished, there is a failure of proof, and 
a demurrer to the evidence is well taken on the ground that the tes- 
timony is not sufficient to support a judgment against the insurer, and 
the motion for an instructed verdict for the defendant is likewise 
well taken. 

-— —_ cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 

68.) 


Commissioners’ Opinion, Division No. 2. Error from District Court, 
Marshall County; A. H. Ferguson, Judge. 

Action by G. E. Lynn against the Palatine Insurance Company. Judg- 
ment was for the plaintiff, and defendant brings error. Reversed. 


2 Burwell, Crockett & Johnson, of Oklahoma City, for Plaintiff in 
rror. 

Chas. A. Coakley and F. E. Kennamer, both of Oklahoma City, Sum- 
mers Hardy, of Hugo, Wm. M. Franklin, of Madill, and D. A. Richardson, 
of Oklahoma City, for Defendant in Error. 


SCOTTISH UNION & NATIONAL INS. CO. vs. CORNETT 
BROS. (No. 3228.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE—NONWAIVER AGREEMENT—VALIDITY AND 
EFFECT. 

Upon learning that the insured had violated the “books and inventory” 

clause of the policy, and that the books, accounts, and inventories had 

been destroyed by fire, the company through its adjuster, and the in- 

sured, entered into the following agreement: “Nonwaiver Agree- 

ment.—It is hereby mutually understood and agreed by and between 


* Decision rendered, May 12, 1914. Rehearing denied, Aug. 11, I914. 
142 Pac. Rep. 315. Syllabus by the Court. 
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Cornett Bros. of Verden, Oklahoma, of the first part, and the Scottish 
Union & National Insurance Company and other companies signing 
this agreement, parties of the second part, that any action taken by 
such parties of the second part in investigating the cause of fire or in 
investigating and ascertaining the amount of loss and damage to the 
property of the parties of the first part caused by fire alleged to have 
occurred on September 8, 1909, shall not waive or invalidate any of 
the conditions of the policy of the parties of the second part, held 
by the parties of the first part, and shall not waive or invalidate any 
rights whatever of either of the parties to this agreement. The in- 
tention of this agreement is to preserve the rights of all parties 
hereto and provide for investigation of the fire and the determination 
of the amount of loss or damage without regaid to the liability of the 
parties of the second part.” Held, this agreement is valid and bind- 
ing upon the parties thereto and reserves to the company every right 
under the provisions of the policy which has not been previously 

waived, and to the insured every right which had not been forfeited. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


2. INSURANCE — IRON-SAFE CLAUSE — VIOLATION — FOR- 
FEITURE. 
The provisions of an insurance policy requiring that the insured keep his 
books and inventories in a fireproof safe at night is a promissory 
warranty on the part of the insured that he would do so. And such 
provision is valid and beneficial alike to the insured and to the in- 
surer in that it affords both parties an accurate means of ascertain- 
ing the loss sustained, and thereby obviates disputes and opportunities 
for fraud and avoids litigation; and a failure to substantially comply 
with such provision on the part of the insured will forfeit his right to 
recover on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


Commissioners’ Opinion, Division No. 2. Error from District Court, 
Grady County; Frank M. Bailey, Judge. 

Action by Cornett Bros. against the Scottish Union & National In- 
surance Company, on a policy. Judgment for plaintiffs, and defendant 
brings error. Reversed. 


Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiff in Error. 
Bond & Melton, of Chickasha, for Defendants in Error. 


FIRE ASS’N OF PHILADELPHIA vs. CORNETT BROS. 
(No. 3229.)* 
(Supreme Court of Oklahoma.) 
Commissioners’ Opinion, Division No. 2, Error from District Court, 
Grady County; Frank M. Bailey, Judge. 


Action by Cornett Bros. against the Fire Association of Philadelphia, 
on a policy. Judgment for plaintiff, and defendant brings error. Reversed. 


* Decision rendered, May 12, 1914. Rehearing denied, Aug. 11, 1914. 
142 Pac. Rep. 317. 
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Harrison, C. 

This is a companion case to No. 3228 (Scottish Union & National 
Insurance Co. vs. Cornett Bros., 142 Pac. 315); the two cases having been 
tried and judgment rendered at the same term of court. By order of 
this court and by consent of parties, the two cases were consolidated and 
briefed together; the same questions of law and fact being involved in 
both cases. The conclusions reached in No. 3228 (Scottish Union & 
National Insurance Co. vs. Cornett Bros.) are the same in this case. 

The judgment of the trial court is therefore reversed. 


Per CurIaM. 
Adopted in whole. 


Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiff in Error. 
Bond & Melton, of Chickasha, for Defendants in Error. 


WANNER vs. MANUFACTURERS’ & MERCHANTS’ 
MUT. FIRE INS. CO. Et at.* 


(Supreme Court of Pennsylvania.) 


1. APPEAL AND ERROR—PRESENTATION BELOW—INSTRUC- 
TIONS. 


Where the trial judge’s attention was not called, before the jury retired, 
to his mistake in his charge in attributing to plaintiff certain testimony 
given by plaintiff's agent, no advantage could be taken thereof on 
appeal. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 1309-1314; Dec. Dig. 


§ 215.) 


2. INSURANCE—AGREEMENT TO SETTLE—DEFAULT—EFFECT 
TO RELEASE OF INSURED. 

Where insurance companies neglected to promptly settle a loss in accord- 
ance with an agreement of the insurance adjuster representing them, 
the insured was released from the agreement and not precluded by 
it from claiming the full amount of her loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 


3. INSURANCE — BREACH OF CONTRACT —INSTRUCTIONS — 
EVIDENCE. 

Where the policy sued on described the insured building as “occupied as 
a merchant tailor and steam sanitary cleaning establishment,” but 
permitted the keeping of ten gallons of gasoline for sale, storage, or 
use, and the only evidence claimed to be in support of defendant’s 
contention that the building was used for “dry cleariing” and not for 
“steam cleaning” was evidence that gasoline was used in connection 
with steam for cleaning and that “in steam cleaning no gasoline is 
used,” it was not error to instruct that “there is no testimony here 
showing that this building was used for a different purpose than that 
named in the policy,” especially where the witness called to sustain 


* Decision rendered, April 20, 1914. 91 Atl. Rep. 408. 
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this contention testified that “possibly all steam cleaning establish- 
ments use gasoline.” 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669.) 


4. INSURANCE—ACTION ON POLICY—EVIDENCE—INSTRUC- 
TION. 


Where, in an action on a fire policy, a witness testified without contra- 
diction as to the cost of repairing the building and to the actual cash 
value of the property destroyed, and estimated the amount to be that 
for which the jury found a verdict, it was not error to instruct that 
the measure of damages was “what would be the cost to repair this 
building and put it in the same condition that it was in at the time 
of the fire.” 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. 
§ 660.) 


5. INSURANCE—ACTION ON POLICY—EVIDENCE. 


In an action on a fire insurance policy issued December 23d and permitting 
ten gallons of gasoline to be kept on the premises, evidence of the 
amount of gasoline delivered to the tenants on the premises between 
December 7th and December 26th when the fire occurred, was prop- 
erly excluded, where there was no offer to prove that more than ten 
gallons of gasoline were kept on the premises. 

(For other cases, see Insurance, Cent. Dig. §§ 1677, 1680, 1681, 1683-1685 ; 
Dec. Dig. § 654.) 


Appeal from Court of Common Pleas, Lycoming County. 

Assumpsit on a joint policy of insurance, by Katharine Wanner, in- 
dividually as widow of, and as executrix and trustee of and devisee under 
the last will and testament of, Adam Wanner, deceased, against the Man- 
ufacturers’ & Merchants’ Mutual Fire Insurance Company and others. 
From a judgment for plaintiff, defendants appeal. Affirmed. 


Argued before Fell, C. J., and Mestrezat, Potter, Elkin, and Moschzis- 
ker, JJ. 


H. B. Gill, of Philadelphia, J. T. Fredericks, of Williamsport, and 
W. B. Linn, of Philadelphia, for Appellants. 

Seth T. McCormick, Jr., H. T. Janney, and Seth T. McCormick, all 
of Williamsport, for Appellee. 


PADGETT et at. vs. NORTH CAROLINA HOME INS. CO. 
(No. 8897.)* 
(Supreme Court of South Carolina.) 


1, INSURANCE — “PROOF OF LOSS” — REQUIREMENT OF 
POLICY. 


Technical “proof of loss” is for the benefit of the insurer, the requirement 
of which arises out of the terms of the policy, and which in its very 


* Decision rendered, July 17, 1914. 82 S. E. Rep. 400. 
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nature must substantially conform to the requirements of the policy, 
so as to inform the insurer of the fire, and of the particulars thereof; 
but such technical proof of loss is not the proof of the loss in court, 
which is made before the jury pursuant to the rules of evidence to 
prove a liability under the policy, and which exists independently of 
the technical proof of loss. 


(For other cases, see Insurance, Cent. Dig. § 1320; Dec. Dig. § 533.) 
(For other definitions, see Words and Phrases, vol. 6, pp. 5686, 5687.) 


2. INSURANCE—PROOF OF LOSS—WAIVER. 


An insurer, on receiving a statement of total loss from the insured, 
twenty days after the fire, by sending an investigator to the place, who 
talked with insured about the fire and attempted to get him to sign-a 
paper, and made no demand for further or more particular proof of 
loss, thereby waived any right to such further or particular proof of 
loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1382-13090, 1405; Dec. Dig. 
§ 558.) 


3. INSURANCE—PROOF OF LOSS—SUFFICIENCY. 


Under a policy requiring insured to give immediate notice of loss in 
writing, stating the quantity and cost of each article, the amount 
claimed thereon, his knowledge and belief as to the origin of the fire, 
the interests of insured and others, the cash value of each item, the 
incumbrances thereon, other insurance, etc., with the certificate of a 
notary that of his belief that the loss was honestly sustained, a state- 
ment by insured that the insurer would take notice that the property 
described in its policy of a certain number was totally destroyed by 
fire, the cause and origin of which were unknown, that the ownership 
and location were as stated in the policy, referring to a mortgage 
incumbrance, the absence of other insurance, and compliance with all 
terms of the policy, with a claim for a total loss subscribed and sworn 
to, was a reasonably full and exact compliance with the requirement. 


(For other cases, see Insurance, Cent. Dig. §§ 1340-1346; Dec. Dig. § 542.) 
4. INSURANCE—SUFFICIENCY OF EVIDENCE—PROOF OF LOSS. 


In an action ona fire insurance policy, evidence on the trial held to 
sufficiently ‘establish the loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


5. INSURANCE—FORFEITURE—TITLE AND INTEREST OF IN- 
SURED—EQUITABLE OWNERSHIP. 


Under a policy of insurance stipulating that insured was the sole owner 
in fee of the land upon which the building and machinery stood, a 
conveyance to him of the fee before the policy was written, by his 
wife’s unwitnessed deed, constituted him the equitable owner of the 
fee, with an insurable interest. 


(For other cases, see Insurance, Cent. Dig. §§ 130-157, 177; Dec. Dig. 
§ 115.) 


6. INSURANCE—FORFEITURE—WARRANTY OF PROFITABLE- 
NESS. 

Under a fire insurance policy providing that the property had been profit- 
able, and that insured had every reason to believe that it would so 

continue, as to which it appeared that the building and machinery was 

put up in August, 1912, and was insured October 29, 1912, so that 

there was no chance to say that it was unprofitable, the insurer knew 
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all that insured could know, and there was no warranty of profit- 
ableness. 

(For other cases, see Insurance, Cent. Dig. $§ 558, 559, 562-566; Dec. Dig. 
§ 264.) 


7, INSURANCE—FORFEITURE—WARRANTY AS TO OPERA- 
TION. 

The answer of insured to a question by insurer as to whether the gin 
was operated by the owner, manager, or tenant, that it was operated 
by the owner, was not sufficiently definite to convict insurer of making 
an untrue answer, or to constitute it a guaranty that on that date 
the gin was being operated. 

(For other cases, see Insurance, Cent. Dig. §§ 558, 550, 562-566; Dec. Dig. 
§ 264.) 


8 APPEAL AND ERROR—MATTERS CONSIDERED—ARGU- 
MENT. 


A defense not argued on appeal must be considered abandoned. 
(For other cases, see Appeal and Error, Cent. Dig. §§ 4256-4261; Dec. 
Dig. § 1078.) 


Appeal from Common Pleas Circuit Court of Saluda County; John S. 
Wilson, Judge. 

Action by W. D. Padgett and another against the North Carolina 
Home Insurance Company. Judgment for plaintiffs, and defendant ap- 
peals. Affirmed. 


Grier, Park & Nicholson, of Greenwood, for Appellant. 
Thurmond & Ramage and B. W. Crouch, all of Saluda, for Re- 
spondents. 


KLINE BROS. & CO. vs. NORTH COAST FIRE INS. CO. 
(No. 11816.)* 


(Supreme Court of Washington.) 


1. EVIDENCE—PRESUMPTIONS—JUDGMENT. 


In the absence of evidence to the contrary, there is a presumption that a 
judgment of a court of general jurisdiction is regular, and the re- 
citals in such a judgment are prima facie evidence of the facts therein 
stated; hence one claiming that the judgment is void for want of 
service has the burden of proving that fact. 


(For other cases, see Evidence, Cent. Dig. § 104; Dec. Dig. § 82.) 


2. CORPORATIONS — FOREIGN CORPORATIONS — ACTIONS — 
“CONTRACT.” 


Defendant, a Washington corporation, engaged in writing surplus line 
insurance in eastern states, authorized a New York corporation to 
solicit insurance for it, the agent being authorized to issue and deliver 
policies in New York. Plaintiff, a Florida corporation, negotiated 
with defendant’s New York agent a surplus policy upon goods located 


* Decision rendered, July 27, 1914. 142 Pac. Rep. 7. 
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in Florida; the premium being paid and the policy delivered in New 
York. Held, that the policy was a New York contract, within Code 
Civ. Proc. N. Y. § 1780, authorizing a foreign corporation to main- 
tain in that state an action against another foreign corporation for 
the breach of a contract made within the state. 

(For other cases, see Corporations, Cent. Dig. §§ 2571, 2573, 2595-2600; 
Dec. Dig. § 665.) 

(For other definitions, see Words and Phrases, vol. 2, pp. 1513-1534; vol. 
8, pp. 7615, 7616.) 


3. JUDGMENT—ACTIONS UPON—BURDEN OF PROOF. 

Where a judgment by a court of general jurisdiction of a foreign state 
recited that defendant entered an appearance, defendant has the btir- 
den of showing that the attorney who entered its appearance acted 
without authority. 

(For other cases, see Judgment, Cent. Dig. § 1781; Dec. Dig. § 942.) 


4. JUDGMENT—FOREIGN JUDGMENTS—ACQUIESCENCE—ES- 
TOPPEL. 

Where defendant, a Washington insurance company, when sued upon a 
New York contract, did not repudiate the act of an attorney employed 
by its New York agent in entering its appearance, it acquiesced therein 
and gould not thereafter defeat the judgment on the ground that it was 
not served with process and that the appearance was unauthorized. 

(For other cases, see Judgment, Cent. Dig. § 1760; Dec. Dig. § 930.) 


Department 2. Appeal from Superior Court, King County; Kenneth 
Mackintosh, Judge. 

Action by Kline Bros. & Co. against the North Coast Fire Insurance 
Company. [*rom a judgment for plaintiff, defendant appeals. Affirmed. 


McBurney & O'Connor, of Seattle, for Appellant. 
J. H. Ballinger and H. C. Force, both of Seattle, for Respondent. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. SECOND DEPARTMENT. 


GALLAGHER 
vs. 


FIDELITY & CASUALTY CO. OF NEW YORK.* 


1. INSURANCE—ACCIDENT INSURANCE—CONSTRUCTION OF 
POLICY — “SUNSTROKE” — “ACCIDENT” — “ACCIDENTAL 
MEANS.” 

An accident policy, insuring against bodily injury from accidental means, 
provided that sunstroke, suffered through accidental means, should 
be deemed bodily injuries. Insured, after being exposed to the sun’s 
rays in the necessary conduct of his business, suffered a “sunstroke” 
which is defined as an inflammatory disease of the brain, brought on 
by exposute to the too intense heat of the sun’s rays, or to over- 
heated air. Held, that, as insured while intending to be in the sun did 
not intend to produce a sunstroke, the sunstroke was an “accident” 
which is an event that takes place without one’s foresight or expecta- 
tion and hence was within the policy, being produced by “accidental 
means,” which are agencies that produce effects that are not their 
natural and probable consequences; the requirement that the sun- 
stroke be produced by accidental means not requiring an accident to 
precede the sunstroke. 


(For other cases, see Insurance, Cent. Dig. §§ 1171, 1172; Dec. Dig. § 451.) 


(For other definitions, see Words and Phrases, vol. 7, p. 6790; vol. 1, 
pp. 62-70; vol. 8, p. 7560; vol. 1, p. 72.) 


2. INSURANCE—-CONTRACTS—CONSTRUCTION. 


Where the terms of an insurance contract are vague, they should be 
construed most strongly against the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 202, 294-208; Dec. Dig. 
§ 146.) 


Appeal from Trial Term, Kings County. 

Action by John T. Gallagher against the Fidelity & Casualty Com- 
pany of New York. From a judgment for plaintiff, and an order deny- 
ing new trial, defendant appeals. Judgment and order affirmed. 


Argued before Jenks, P. J., and Burr, Rich, Stapleton, and 
Putnam, JJ. 


Edwin A. Jones, of New York City, for Appellant. 
James F. Lynch, of New York City, for Respondent. 


* Decision rendered, July 31, 1914. 148 N. Y. Supp. 1016. 
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Burr, J. 


[1] On February 1, 1910, defendant issued and delivered to 
plaintiff its policy of accident insurance. By the payment of 
annual premiums subsequently accruing, the policy was in full 
force on July 11, 1911. Upon that date, which was an exceed- 
ingly hot day, after being exposed to the sun’s rays in the 
necessary conduct of his business, for an unusual number of 
hours, plaintiff suffered a physical experience which the jury 
have found, upon sufficient evidence, was a “sunstroke.” The 
policy in question insured the person named therein “against 
bodily injury * * * through accidental means (excluding 
suicide, sane or insane, or any attempt thereat, sane or insane), 
and resulting directly, independently and exclusively of all other 
causes” in total disability, partial disability, or death. Among 
the “general provisions” of the policy is one to the effect that 
the term “bodily injury” is defined in the insuring clause, and as 
so defined shall be understood wherever used in the policy. 
Turning to the insuring clause, we find, among others :— 

“Article 6. Any one of the following, namely,—sunstroke, 
freezing, hydrophobia, asphyxiation—suffered through acci- 
dental means (excluding suicide, sane or insane, or any attempt 
thereat, sane or insane), shall be deemed a bodily injury within 
the meaning of this policy.” ° 


Appellant contends that the sunstroke experienced by plain- 
tiff was not suffered “through accidental means,” that an injury 
occurring as the direct result of intentional acts is not thus pro- 
duced, and that as plaintiff had intended to do all of the things 
which he did upon the day in question prior to the occasion 
thereof, this sunstroke, although as a result it may have been 
wholly unexpected, followed intentional rather than accidental 
means. ‘To quote from his brief, the phrase in question “means 
that, the policy being an accident policy, the defendant will pay 
indemnity for death or disability by sunstroke only when the 
means or causes leading to such sunstroke are such as makes the 
sunstroke itself the result of preceding accidental means.” If 
this policy had insured only against bodily injury sustained 
through accidental means, with no definition or qualification, 
there might be greater strength in such contention: Soythard vs. 
Railway Passengers’ Assurance Co., 34 Conn. 574, Fed. Cas. 
No. 13,182; Appel vs. A&tna Life Ins. Co., 86 App. Div. 83, 83 
N. Y. Supp. 238; Schmid vs. Indiana Travelers’ Accident Ass’n, 
42 Ind. App. 483, 85 N. E. 1032; Feder vs. Iowa State Travel- 
ing Men’s Ass’n, 107 Iowa, 538, 78 N. W. 252, 43 L. R. A. 693, 
70 Am. St. Rep. 212; Sinclair vs. The Maritime Passengers’ 
Assurance Co., 3 Ellis & Fllis, 478. But even then it might be a 
question for the jury, considering sunstroke as an accident rather 
than a disease, whether under the circumstances here disclosed 
such sunstroke was not occasioned by “accidental means.” 
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While plaintiff may have voluntarily exposed himself to the sun’s 
rays, all of the evidence would justify a finding that the result of 
such exposure was neither natural in the sense that it was usual, 
or a result similar to that which followed like exposure on pre- 
vious occasions, nor was it foreseen nor desired. An accident is— 
“an event which takes place without one’s foresight or expecta- 
tion, and which proceeds from an unknown cause, or an unusual 
effect of a known cause not within the expectation of the person 
injured.””. Richards on Insurance Law, 3d Ed., § 385. 

“Accidental means are those which produce effects which are 
not their natural and probable consequences.” Cooley’s Briefs 
on the Law of Insurance, 3156. 

“Means” as here used is synonymous with “cause,” and, ap- 

pearing in a policy of insurance in connection with the adjective 
“accidental,” is used— 
“in its ordinary, popular sense, as meaning ‘happening by chance; 
unexpectedly taking place; not according to the usual course of 
things; or not as expected. * * * Jf a result is such as fol- 
lows from ordinary means, voluntarily employed, in a not unusual 
or unexpected way, it cannot be called a result effected by acci- 
dental means ; but * * * if, as in the act which precedes the 
injury, something unforeseen, unexpected, unusual, occurs which 
produces the injury, then the injury has resulted through acci- 
dental means.” U.S. Mut. Accident Ass’n vs. Barry, 131 U.S 
100, 121, 9 Sup. Ct. 755, 762 (33 L. Ed. 60). 

Technically, sunstroke is rather a disease than an accident. 
As was said by Cockburn, Chief Justice, sunstroke is “an inflam- 
matory disease of the brain, brought on by exposure to the too 
intense heat of the sun’s rays.” Sinclair vs. The Maritime Pas- 
sengers’ Assurance Co., supra. Sunstroke is a term “applied to 
the effect produced upon the central nervous system, and 
through it upon other organs of the body, by exposure to the sun 
or to overheated air.” Encyclopedia Britannica, title Sunstroke. 
The evidence in this case also warrants the finding that this in- 
flammatory condition of the brain may result from exposure to 
artificial heat, as well as from the direct rays of the sun. ‘The 
antithesis of “accidental” is “intentional.” It may be that plain- 
tiff intentéonally exposed himself to the sun, but that he intended 
thereby to produce this “inflammatory condition of the brain’ is 
without any evidence to support it. The result was not “accord- 
ing to the usual course of things.” It did not follow as a “usual 
effect of a known cause.” It was not the “natural and probable 
consequence” thereof, any more than was the injury considered 
in U. S. Mut. Accident Ass'n vs. Barry, supra, or in American 
Accident Co. vs. Carson, 99 Ky. 441, 36 S. W. 169, 34 L. R. A. 
301, 59 Am. St. Rep. 473, or in Button vs. American Mut. Acci- 
dent Ass’n, 92 Wis. 83, 65 N. W. 861, 53 Am. St. Rep. 900. In 
the Barry Case, decedent intended to jump from the platform 
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on which he was walking, to the ground. He did not intend to 
alight with so much violence as to produce his death. In the 
Carson Case and in the Button Case, the insured apparently in- 
tended to engage in the acts during the performance of which he 
was shot and killed by a third person, but because this was a 
result unexpected by him, it was held that death was occasioned 
by “accidental means.” 


In the policy now under consideration, however, in its defining 
clause, sunstroke is included within the definition of “bodily in- 
jury,” and because this is an accident as distinguished from a 
life policy, it might be urged with considerable force that every 
sunstroke is within the meaning of the policy an accidental bodily 
injury. While it may be conceded that sunstroke, freezing, and 
hydrophobia are diseases rather than accidents, the popular idea 
is not so, and as a concession to this view, to save all question as 
to liability therefor, these, together with asphyxiation, are spe- 
cifically named as conditions as to which the policy holds good. 
Herdic vs. Maryland Casualty Co. (C. C.) 146 Fed. 396, affirmed 
149 Fed. 198, 79 C. C. A. 156. 

“Accident insurance companies do business mostly with the 
common people, and the term ‘accident’ as used in these policies 
should be construed most strongly against the companies, and be 
defined according to the ordinary and usual understanding of its 
signification.” Young vs. Railway Mail Ass’n, 126 Mo. App. 325 
103 S. W. 557. 

{2]} The exact language of the clause in question is above 
quoted. ‘The language taken in its entirety is inapt. If both 
of the qualifying clauses relate not only to asphyxiation, which 
they immediately follow, but to sunstroke, freezing and hydro- 
phobia as well, it is not easy, to contemplate hydrophobia as being 
a method adopted by a would-be suicide. One might, it is true, 
expose himself to a dog bite, but that is not the language of the 
policy. and if he did so, it by no means follows that hydrophobia 
would result therefrom. ‘The punctuation would limit the quali- 
fying clause, “suffered through accidental means” to asphyxia- 
tion only, and so limited we can conceive of a person suffering as- 
phyxiation intentionally or accidentally. We can think also of a 
person exposing himself to great heat or to extreme cold, but that 
he deliberately intended thereby in the one case to bring about the 
disease known as sunstroke, and in the other case the physical 
condition known as freezing, it is not easy to conclude. If there 
must be a “preceding accident,” and in consequence thereof sub- 
sequent exposure to the sun’s rays or excessive heat, followed by 
the disease known as sunstroke, to come within the terms of this 
policy, then the clause in question would add little or nothing 
to the previous binding force of the policy, for the reason that 
the indemnity would be not for the sunstroke independently con- 
sidered, but for the accident which preceded it, and for every 


, 
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thing resulting therefrom, including such sunstroke. If the 
language is vague and indefinite, it must be construed most 
strongly against the insurer. Schumacher vs. Great Eastern C. 
& I. Co., 197 N. Y. 58, 90 N. E. 353, 27 L. R. A. (N. S.) 480; 
Paul vs. Travelers’ Ins. Co., 112 N. Y. 472, 20 N. E. 347, 3 L. 
R. A. 443, 8 Am. St. Rep. 758. 

We think, therefore, that upon the evidence in this case the 
learned trial court would have been justified in leaving to the 
jury as the only question of fact in the case the question 
whether plaintiff did suffer a sunstroke. ‘The fact that it was also 
left to the jury to say whether he suffered a sunstroke “within 
the meaning of this article 6 of the policy,” which had just been 
read in their hearing, in view of their verdict, presents no ground 
of error. Jn this view of the case the exceptions taken to the 
charge require no consideration. 

The judgment and order should be affirmed, with costs. All 
concur. 


SUPREME COURT OF ALABAMA. 


CONTINENTAL CASUALTY CO. 
VS. 


CUNNINGHAM. (No. 576.)* 


1. INSURANCE — ACCIDENT INSURANCE — “INTENTIONAL 
ACT” OF THIRD PERSON. 


Where one causing a physical injury to the person insured in a policy 
limiting liability for injury caused by the intentional act of another 
had intelligence enough to understand the nature and consequences 

' of his act, and the act was voluntary, the injury was the result of 
an intentional act within the policy. 


(For other cases, see Insurance, Cent. Dig. § 1184; Dec. Dig. § 464.) 


2. INSURANCE—ACCIDENT INSURANCE—INTENTIONAL ACT 
OF THIRD PERSON. 

Where, in an action on a policy limiting liability where the injury resulted 
from the intentional act of a third person, the undisputed evidence 
showed that the insured was shot by a third person and there was 
evidence that the third person was at the time drunk, and also evi- 
dence of the degree of his drunkenness, the question of his capacity 
to do an intentional act was for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


* Decision rendered, May 21, 1914. Rehearing denied, July 25, 1914. 66 
South. Rep. 41. 
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3. INSURANCE—ACCIDENT INSURANCE—INTENTIONAL ACT 
OF THIRD PERSON. 

Where insured, in an accident policy limiting liability where the injury 
resulted from the intentional act of a third person, was shot by a 
third person who was fleeing from arrest and shot at every one 
interfering with his flight, his act in shooting insured, a police officer, 
attempting to prevent flight, was an intentional act to kill insured, 
whether insured was known to the third person, or whether knowing 
him, the third person mistook him for some one else whom he in- 
tended to shoot. 


(For other cases, see Insurance, Cent. Dig. § 1184; Dec. Dig. § 464.) 


Appeal from Circuit Court, Calhoun County; Hugh D. Merrill, 
Judge. 

Action by Mary Bee Cunningham against Continental Casualty Com- 
pany. From a judgment for plaintiff, defendant appeals. Reversed and 
remanded. 


The assured was a police officer of the city of Anniston, and was 
shot and killed by one McGuffin, under the following circumstances: 
On Sunday afternoon, June, 1911, the Anniston chief of police, accom- 
panied by the sheriff, went into the house of McGuffin to arrest him. He 
was sitting on the porch with an army rifle across his lap and a pistol in 
his hand. While the chief of police accosted McGuffin, he raised his gun 
and fired, whereupon the chief began firing, and both emptied their guns 
at each other. The officers then retired, the chief being wounded, and 
McGuffin also went off in another direction. Other officers pursued him, 
and he carried on a running battle, loading and firing at his pursuers. 
After going several blocks, he was seen by Policemen Cunningham and 
Dashwood, and Cunningham went around in front of McGuffin, and, 
when within about fifteen feet of him, threw up his hands, saying: “Hold 
on, friend; wait a minute.” Thereupon McGuffin raised his gun, aimed 
directly at Cunningham, and shot him through the head. Dashwood, who 
had remained about forty yards away, fired at McGuffin as he walked 
away, and McGuffin returned his fire at intervals when the officer exposed 
himself to view. As McGuffin proceeded, he saw an automobile, towards 
which he ran firing his pistol. Its occupant got out, and McGuffin got 
into the machine, and, while attempting to start it, was shot and captured. 
A number of witnesses for plaintiff testified as to McGuffin’s condition 
at or about the time of the killing, stating variously that he looked like 
he was drinking, he was drinking some, he was pretty full, was stagger- 
ing, talked like a drunken man, looked like a drunken man, appeared to 
be drinking pretty heavy, from the way he talked there, and the way he 
was acting. There was also evidence of drunken conduct by McGuffin 
shortly before the incidents which led up to the killing of Cunningham. 
The complaint avers that insured was accidentally shot, while defendant 
pleads that he was shot by the intentional act of McGuffin. 

The policy provides as follows :— 

Part VI-B. If any of the losses covered by this policy (1) where the 
injury causing the loss results wholly or in part from voluntary exposure 
to unnecessary or obvious risk of injury, or from the intentional act of 
the insured or any other person, * * * then * * * the amount 
payable to be one-fifth of the amount which otherwise would be payable 
under this policy, anything in this policy to the contrary notwithstanding. 

The only question involved as to defendant’s liability is whether or 
not it is limited under the quoted provision to one-fifth of the face of 
the policy. On the issue submitted by the trial court to the jury, their 
verdict was for plaintiff for the full amount of the policy. The material 
assignments. of error present for review the property of the several 
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charges given for the jury at the instance of plaintiff, and the refusal of 
a number of charges requested by defendant, all of which sufficiently 
appear from the opinion. 


Knox, Acker, Dixon & Sterne, of Anniston, for Appellant. 
Blackmon, Merrill & Walker and Willett & Willett, all of Anniston, 
for Appellee. 
SOMERVILLE, J. 

The primary question presented by this appeal is upon the 
interpretation and construction of that clause of the insurance 
policy which limits the amount payable -thereunder to one-fifth 
the face of the policy “where the injury causing the loss results 
wholly or in part * * * from the intentional act of the in- 
sured or any other person.” 

What is an “intentional act” may seem a matter of very sim- 
ple solution to the intelligent layman, but to the judge who is 
familiar with the learning of the books, and who ventures into 
the metaphysical subtleties which incumber judicial definition, 
the question is full of difficulty. 

In its present application, the phrase ought to be given that 
simple and common sense meaning which the parties to the con- 
tract intended it should express. 

Obviously, we think, this meaning is not to be determined 
upon a consideration merely of the criminal responsibility of the 
actor, nor of his moral accountability according to the refined 
principles of psychology. 

[1] If the actor has intelligence enough to understand the 
physical nature and consequences of his act, and, without the 
compulsion of an irresistible physical force or of an irresistible 
insane impulse, consciously directs his action so that the injury 
of the insured is the natural or probable consequence thereof, 
then that injury is the result of an intentional act. Of course, the 
injury of the person must be intended, as well as the act which 
causes such injury. Orr vs. ‘Travelers’ Ins. Co., 120 Ala. 647, 
652, 24 South. 997. But it must always be presumed that injury 
which is the natural or probable result of the conscious and vol- 
untary application of unlawful force to the person of another 
was the intended result of that action. 

It follows, from what we have said, that either the insanity or 
the drunkenness of an actor may be of such a degree as to lead 
to the conclusion that an act in question was not his intentional 
act. 

i? 

(2 


Where, as here, the evidence tends to show not only the 
drunkenness of the actor causing the injury, but also the degree 
of his drunkenness, and exhibits also contemporaneous conduct 
of an equivocal character, his capacity to do an intentional act.-is 
very clearly a question of fact for the jury. Armor vs. State, 
63 Ala. 173; King vs. State, 90 Ala. 613, 8 South. 856. 
also, Snead vs. Scott, 62 South 36, 39. 


See, 
‘Th + 
"he trial court prop- 
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erly submitted this issue to the jury. But the capacity of Mc- 
Gutfin, the slayer of the insured, to form a specific intent to 
kil! him, is not an accurate test of his capacity to do an inten- 
tionally injurious act; nor was the entertainment of such an 
intent by McGuffin an essential element of an intentional injury 
to the insured—as seems to have been stated to the jury by the 
trial judge. 

[3! In a number of charges given at the instance of plaintiff, 
and also in his oral charge, the trial judge instructed the jury 
in effect that the killing of Cunningham, the insured, by McGuf- 
fin, was not intentional unless McGuffin shot and killed him 
knowing him to be John L. Cunningham; and also that, if Me- 
Guffin shot him believing him to be some other person, the re- 
strictive provision of the policy was not applicable, and plaintiff 
was entitled to recover the full amount of the insurance. 

We are indebted to the briefs of counsel for a full and help- 
ful discussion of this theory of the case. Upon very thorough 
consideration we are entirely convinced of its unsoundness. We 
find no warrant in the language of the policy for such a narrow 
and exacting construction of the phrase “intentional act.” We 
think it is wholly immaterial whether or not Cunningham was 
known to McGuffin, or whether, knowing him, McGuffin mis- 
took him for some one else whom he intended to shoot. If in 
fact, having the requisite mental capacity, he intended to shoot 
the human being who accosted him and threatened to obstruct 
his flight, his act was an intentional act, and the killing was an 
intentional result, no matter what he may have supposed was 
the name or personal identity of his victim. Such a shooting is 
in no sense accidental so far as the assailant is concerned, and 
it falls within the restrictive language and purpose of the con- 
tract. 

We infer that the trial judge was influenced to his conclusion 
by the case of Utter vs. Travelers Ins. Co., 65 Mich. 545, 32 N. 
W. 812, 8 Am. St. Rep..913. The principle of that case is illus- 
trated by the first headnote of the report :— 


“ce 


An accident insurance policy contained a condition exonerat- 
ing the insurer from liability, if the death of the assured was 
the result of design on the part of the assured or any other per- 
son. ‘The assured was shot by an officer; but there was some 
evidence tending to show that the officer did not know it was 
the assured at whom he shot and that he did not intend to kill 
the assured. //eld, that if this evidence were true it could not 
be said as a matter of law that the assured lost his life from the 
design of another.” 
Morse, J., writing the opinion, said :— 


“It seems to me that the design, intended by the terms of this 
policy must be the design that intended the actual result ac- 
complished, and not the design of the act itself, which act re- 
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sulted in the killing of one contrary to the design of the act. If, 
when Berry fired this shot, he did not know the man he fired 
at was Utter, and did not intend to kill Utter, it cannot be said 
that Utter lost his life by the design of Berry.” 

It might be difficult, if not impossible, to refute the logic of 
the reasoning upon which the decision in the Utter Case is 
founded. That case, however, is decisively distinguished from the 
present case by the language of the policy there construed. The 
liability requirement that the death or injury of the assured 
should not be the result of design is obviously of narrower im- 
port than a requirement (as here) that it should not be the 
result of an intentional act. If the Utter Case is not thus dis- 
tinguishable from this case, we are constrained to regard it as 
unsound. 

So far as the facts of the present case are concerned—assum- 
ing that McGuffin had the mental capacity to do an intentional 
act—there is no support for the theory that he supposed he 
was shooting at some particular person other than Cunningham. 
On the contrary, it clearly appears that he was fleeing from ar- 
rest, and that he was shooting at anybody and everybody who 
interfered with his purpose to get away. Hence the principle 
of the Utter Case, even if abstractly correct, could not be ap- 
plied in this case. A possible supposition is not the equivalent 
of a reasonable inference from the evidence. 

The views above expressed will be a sufficient guide to the 
trial court upon another trial. Without noticing in detail all of 
the instructions given or refused, it may be well to observe that 
charges 11—a, 15--A, and 15—B are correct statements of the 
law applicable to the evidence, and they should have been given 
as requested by defendant. 

For the errors pointed out, the judgment will be reversed, 
and the cause remanded for another trial. 

Reversed and remanded. 

Anderson, C. J., and Mayfield and Gardner, JJ., concur. 


on OG 


COURT OF APPEALS OF ALABAMA. 


PRUDENTIAL CASUALTY CO. 
vs. 


CURRY. (No. 656.)* 


INSURANCE— ACCIDENT INSURANCE —‘ACCIDENT”—“ACCI- 
DENTAL MEANS.” 


Where insured in an accident policy brought on a difficulty with a third 
person armed with a gun with knowledge of that fact, and a third 


* Decision rendered, June 9, 1914. 65 South. Rep. 852. 
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person shot insured in self-defense, his death was not occasioned by 
“accidental means,” for an “accident” may be said to be an unforeseen 
or unexpected event of which insured’s own misconduct is not the 
natural and proximate cause, and hence a result ordinarily and 
naturally flowing from the conduct of insured cannot be said to be 
accidental, even when he may not have foreseen the consequences, and 
the happening of an event to be termed an “accident” must not only 
be unforeseen, but without the design and aid of the insured. 


(For other cases, see Insurance, Cent. Dig. § 1162; Dec. Dig. § 449.) 
(For other definitions, see Words and Phrases, vol. 1, pp. 62-70; vol. 8, 
p. 7560; vol. I, pp. 72, 73.) 


Appeal from City Court of Birmingham; H. A. Sharpe, Judge. 

Action by Beatrice Curry against the Prudential Casualty Company. 
From a judgment for plaintiff, defendant appeals. Reversed and rendered 
for defendant. 


David S. Anderson, of Birmingham, for Appellant. 
Gaston & Drennen, of Birmingham, for Appellee. 


PELHAM, J. 

The appellee, being the beneficiary under a policy of accident 
insurance issued by the appellant to one Jesse McElreath, insur- 
ing him against death from bodily injuries sustained through 
“external, violent, and accidental means,” brought suit in the 
trial court to recover of the appellant on the policy. The case 
was tried before the court without a jury, resulting in a judg- 
ment against appellant holding it liable under the terms of the 
policy. 

The evidence was without conflict, and the case was submitted 
to the court on an agreed written statement of facts. It was 
shown by this agreed statement of facts that on a certain occa- 
sion one Tom Teague in traveling along the public road going 
home from his place of work passed in front of the home of 
the insured, Jesse McElreath; that Teague at the time carried 
in his hands, in plain view, a rifle gun he had just purchased 
and was taking home. When ‘league came in view of McEI- 
reath, who was at his home, the latter procured a Winchester 
rifle from his house, and as Teague in going along the road was 
passing the house, McElreath stepped out on his front porch 
and presented his rifle at Teague, having the rifle at the time 
“cocked and ready to shoot Teague.” When thus presenting the 
rifle in shooting distance, cocked and ready to shoot, McElreath 
accosted Teague and wanted to know “what in hell he had to 
do with some women, or words of like character and meaning” ; 
whereupon Teague raised the rifle gun he was carrying and shot 
McElreath dead, the cocked gun presented at Teague by Mc- 
Elreath falling from McElreath’s hands to the ground, where it 
was picked up and discharged in an attempt to uncock it by the 
person picking it up. 

But one question is presented for our consideration on this 
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appeal, and that is: Did the insured, McElreath, under the cir- 
cumstances shown by the undisputed evidence, the substance of 
which we have set out, meet his death through “external, violent, 
and accidental means,” within the meaning of that clause of the 
policy of insurance? In other words, was the violent death 
which McElreath met at the hands of his slayer, Teague, acci- 
dental in the sense used as to McElreath, the insured party? 

\Vhat constitutes an “accident” within the meaning of an acci- 
dent insurance policy has been the subject of much discussion 
by text-book writers, and the courts, both Federal and state, 
have expended much learning, often drawing copiously upon the 
understanding and skill of expression of lexicographers, in at- 
taching the proper significance and meaning to the word “acci- 
dental” in stating a fixed general rule of “law on the subject, 
and-attempting to fit it to a concrete case in hand; some of the 
judges even considering (but not adopting) the meaning of the 
word as employed in insurance contracts with respect to schol- 
astic philosophy, in which sense nothing is accidental. The Su- 
preme Court of this state has, however, approvingly quoted the 
general definition given in 1 Am. & Eng. Ency. Law (lst Ed.) 
p. 87, as follows :— 

“An accident, in its application to insurance policies, has been 
defined as an injury which happens by reason of some violence, 
casualty, or vis major to the assured, without his design or con- 
sent or voluntary co-operation.” Equitable Accident Ins. Co. 
vs. Osborn, Adm’r, 90 Ala. 201, 206, 9 South. 869, 13 L. R. A. 
26/7. 

In the second edition of this work (Am. & Eng. Ency. Law), 
accident in this connection is defined thus :— 

“An accident, according to the generally received meaning of 
the term, is defined as the happening of an event without the 
aid and design of a person, and which is unforeseen, and in this 
sense the word is to be understood, in the absence of plain, un- 
equivocal exceptions and provisions, in a policy insuring against 
injury or death caused by accidental means.” Volume 1, pp. 
291, 292. 

As said in Western Com. ‘Trav. Ass’n vs. Smith, 85 Fed. 401, 
405, 29 C. C. A. 223, 227 (40 L. R. A. 653) :— 

“The significance of this word ‘accidental’ is best perceived 
by a consideration of the relation of causes to their effects. The 
word is descriptive of means which produce effects which are 
not their natural and probable consequences. ‘The natural con- 
sequences of means used are the consequences which ordinarily 
follow from their use—the results which may be reasonably 
anticipated from their use, and which ought to be expected. 
The probable consequence of the use of given means is the con- 
sequence which is more likely to follow from their use than it 
is to fail to follow. An effect which is the natural and probable 
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consequence of an act or course of action is not an accident, nor 
is it produced by accidental means. It is either the result of 
actual design, or it falls under the maxim that every man must 
be held to intend the natural and probable consequence of his 
deeds.” 


It is difficult, if not quite impossible, to define the term “acci- 
dent” as used in a policy of this nature, so as to draw with per- 
fect accuracy a boundary line applicable to all cases between in- 
jury or death from accident and from other or different causes, 
and we shall not attempt to state a definition of universal appli- 
cation. But, as applied to the facts in the instant case, where 
the conduct of the injured party was voluntary and not char- 
acterized by any act of negligence, and where no element of 
negligence or carelessness can properly enter into the considera- 
tion, an accident may be said to be an unforeseen or unex- 
pected event of which the party’s own misconduct is not the 
natural and proximate cause, and hence the result ordinarily and 
naturally flowing from the conduct of the party insured cannot 
be said to be accidental, even when he may not have foreseen 
the consequences. Dozier vs. Fid. & Cas. Co. (C. C.) 46 Fed. 
446, 13 L. R. A. 114. ‘The happening of an event, to be prop- 
erly termed an accident in the sense in which we are considering 
it, must not only be unforeseen, but without the design and aid 
of the person. 2 Bigelow’s L. & A. Ins. Reps. 738; Paul vs. 
Travelers’ Ins. Co., 112 N. Y. 472, 20 N. E. 347,3 L. R. A. 
443, 8 Am. St. Rep. 758; Williams vs. U. S. Mut. Acc. Ass’n, 
14 N. Y. Supp. 728 (reported in full in the New York Supple- 
ment; reported as a memorandum decision without opinion in 
60 Hun, 580); A*tna Life Ins. Co. vs. Vandecar, 86 Fed. 282, 
285, 30 C. C. A. 48. So, although a result may not be designed, 
foreseen, or expected, yet, if it be the natural and direct effect 
of acts voluntarily done. or of conditions voluntarily assumed, 
it cannot be said to be accidental. Feder vs. Iowa S. Trav. 
Men’s Ass’n, 107 Iowa, 538, 78 N. W. 252, 43 L. R. A. 693, 70 
Am. St. Rep. 212. 


The facts in the case of Taliaferro vs. Travelers’ Protective 
Ass’n, 80 Fed. 368, 25 C. C. A. 494, cited by the appellant, are 
more similar to those in the case presented by this record than 
any case to which our attention has been called, or that our in- 
vestigation has discovered. In that case the insured was the 
aggressor in a personal difficulty resulting in his death. He vol- 
untarily engaged in an encounter with another, striking him a 
heavy blow in the face with a pistol, whereupon the assaulted 
party drew a pistol from his pocket and shot his assailant (the 
insured), inflicting wounds from which he shortly thereafter 
died. The court held that under such a state of circumstances 
the death of the insured was not an accident, and that his bene- 
ficiary could not recover under the clause in the policy insuring 
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against death produced through accidental means. The court in 
the opinion rendered in the case says that the acts of the in- 
sured “can be regarded in no other light than an invitation to a 
deadly encounter, in which the deceased voluntarily put his life 
at stake, and deliberately took the chances of getting killed.” 
80 Fed. 370, 25 C. C. A. 495. It was shown in the case from 
which we have above quoted that the party assaulted by the in- 
sured was not a quarrelsome person, but a man of good repute 
and peaceable disposition; and it was not shown that the insured 
knew he was armed at the time of entering into the difficulty. 
Yet the court held that, “according to the undisputed facts dis- 
closed by the present record, the deceased voluntarily engaged 
in an encounter with deadly weapons, the result of which was 
not an unlikely result, but was such as any reasonable person 
might have foreseen.” 

The case of American Accident Co. of Louisville vs. Carson 
(Ky.) 30 S. W. 879, is probably the most extreme case support- 
ing the appellant’s contention that we have investigated; but 
we are not prepared. to entirely agree with what is said in the 
opinion of that case as applied to the meagre facts disclosed in 
the printed report. ‘The facts set out show that an officer in the 
discharge of his duties while making an arrest was shot and 
killed by the prisoner while attempting to effect his escape. The 
circumstances and conditions under which the arrest was made 
and the escape attempted are not shown in the report of the 
case, but the court held that it would be “wholly without reason” 
to say that the officer came to his death by accidental means, so 
that his beneficiary could recover under the condition of the 
policy insuring the holder against injuries through external, 
violent, and accidental means. 

In applying the correct rule to the facts presented in the in- 
stant case, we wish to say that we do not question, but entirely 
agree with, those authorities holding that when the injury results 
from engaging in a personal encounter not due to the misconduct 
or co-operation or voluntary participation of the injured party, 
but is entirely unforeseen, it is, as to him, accidental, although 
inflicted intentionally by the other party. In this case it appears 
from the undisputed facts that the insured, McElreath, was at 
fault in bringing on the difficulty that resulted in his death, and 
that he accosted Teague, who was passing along the public road, 
and whom he knew to be armed with a deadly weapon, pro- 
fanely challenging his relation with “some women” and present- 
ing a Winchester rifle at Teague, “cocked and ready to shoot 
Teague.” That Teague should thereupon defend himself by 
shooting and mortally wounding McElreath with the rifle gun 
he carried in plain view could not be said to be unforeseen to 
McElreath. On the contrary, it was an act that McElreath 
could reasonably have foreseen as the natural and probable con- 
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sequence resulting from his misconduct—a probable result that 
he ought reasonably to have expected or anticipated. The effect 
produced by the conduct of McElreath was the natural and 
probable consequence of his course of action, which, if he did 
not in fact foresee and intend, he must be held to have foreseen 
and intended, as being responsible for the natural and probable 
consequences of his voluntary acts. The conduct of McElreath, 
under the undisputed proof, as in the case of Taliaferro, supra, 
“can be regarded in no other light than an invitation to a deadly 
encounter, in which the deceased voluntarily put his life at stake, 
and deliberately took the chances of getting killed.” The risk 
of death having been voluntarily assumed under these circum- 
stances by the insured, McElreath, and death having been pro- 
duced by those means which were reasonably calculated to cause 
it, his death cannot be said to have been an accident under the 
terms of the policy insuring against death through accidental 
means; nor can it be said to have been produced through acci- 
dental means. 

It is our opinion, based upon the foregoing conclusions, that 
the trial court was in error in rendering judgment for the plain- 
tiff below (appellee), and judgment will be here entered for the 
appellant. 

Reversed and rendered. 


SUPREME COURT OF CALIFORNIA. 


MADSEN 
vs. 


MARYLAND CASUALTY CO. or Battimore. (S. F. 6659.)* 


1. INSURANCE—ACCIDENT POLICY—WAIVER OF CONDITION 
—POWER OF SOLICITING AGENT. : 

A mere soliciting agent of an insurance company cannot waive conditions 
and warranties, and hence the fact that he, in writing an application, 
knew that a statement or warranty therein was false did not effect a 
waiver of the warranty. 

(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-065; Dec. Dig. 
§ 375.) 


2. INSURANCE—POLICY—LIMITATION IN POWER OF AGENT 
—VALIDITY. 


A provision in a policy that no condition, warranty, etc., contained therein 
can be waived, altered, etc., by any soliciting agent is a valid limitation. 


(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 
* Decision rendered, July 6, 1914. 142 Pac. Rep. 51. 
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3. INSURANCE—ACCEPTANCE OF POLICY—EFFECT. 

An insured, by accepting a policy and retaining it without objection, is 
bound by its terms and cannot be heard to say that he did not read it 
or know its terms. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


In Bank. Appeal from Superior Court, Fresno County; Geo. E. 
Church, Judge. 

Action by Robert K. Madsen against the Maryland Casualty Company 
of Baltimore. Judgment for plaintiff, and defendant appeals. Reversed 
on rehearing. 


Myrick & Deering, of San I'rancisco (James Walter Scott, of San 
Francisco, of counsel), for Appellant. 
L. L. Cory, of Kresno, for Respondent. 


PER CuRIAM. 

[1] A rehearing was granted in this case for further consid- 
eration of the principal question involved, namely, the power of 
a mere soliciting agent of an insurance company to effect the 
waiver of a warranty exacted from the insured by the insurer, 
either expressly or, as here, by himself writing the application 
for insurance and embodying a known false statement touching 
such warranty therein. Still further, a rehearing was granted 
because the identical question was before the court in another 
case, that of Sharman vs. Continental Insurance Co., 138 Pac. 
708. ‘The decision in that case is controlling in this. It is to the 
effect, as there fully expressed, that such soliciting agent has 
not the power to waive conditions and warranties. The opinion 
of the District Court of Appeal hereto appended is therefore 
adopted, and the judgment appealed from is reversed. 

“Appeal from judgment and order denying defendant’s mo- 
tion for a new trial. Plaintiff recovered judgment against de- 
fendant for the sum of $1,300 upon an accident insurance policy. 

“One Graff, a soliciting agent for defendant, solicited the in- 
surance from plaintiff, who was very deaf, as was well known 
to said Graff. The application for the policy was filled out by 
Graff, and without being signed, or read to or by plaintiff, was 
sent to the general agent of defendant. It contained a warranty 
t6 the effect that plaintiff was neither partially nor totally deaf. 
A policy was issued by the defendant and sent to plaintiff 
through the mail in August, 1904. It remained in his possession 
until after the accident, which occurred in January, 1911. 

“Among other things it in terms stated that it was issued ‘in 
consideration of the warranties made in the application * * * 
(copy of which application is indorsed herein and made a part 
hereof ).’ 

“A copy of the application was indorsed on the policy. The 
policy also contained the following condition: ‘An agent has no 
authority to change this policy, nor to waive any of its provi- 
sions, nor shall notice to any agent or knowledge of his or any 
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other person be held to effect a waiver or change in this contract, 
or any part of it. No change whatever in this policy and no 
waiver of its provisions shall be valid unless an indorsement is 
added thereto signed by the president or secretary of the com- 
pany, expressing such change or waiver 

“Plaintiff placed this policy in his safe deposit box without 
reading it. It was for a term of one year, but for six successive 
years thereafter upon payment of the premium plaintiff pro- 
cured from defendant renewal certificates as follows: ‘In con- 
sideration of the premiums * * * Maryland Casualty Com- 
pany of Baltimore hereby agrees to continue in force the above- 
numbered policy for twelve months, * * * provided the 
statements in the schedule of warranties in the original contract 
are true at this date, and that nothing exists at the date hereof 
to render the hazard greater than or different from that shown 
by said schedule.’ 

“Plaintiff was injured in a railroad accident. His deafness, 
which had existed from childhood and was permanent, in no 
way contributed to his injuries. 

“No officer, agent, or other person connected with defendant, 
save Graff, had any knowledge of plaintiff’s deafness. Graff, 
as we before stated, was but a soliciting agent. 

“The points involved in this appeal are raised by specifica- 
tions as to the insufficiency of the evidence to support the find- 
ings of fact, as well as to objections to certain evidence. 

“Plaintiff’s theory of the case is that the fact that Graff had 
knowledge of plaintiff's deafness charged the defendant with 
such knowledge, and effected a waiver of the warranty. 

“But, aside “from the fact that Graff was but a soliciting agent, 
the policy contains an express condition that no such waiver 
shall result from any such knowledge or notice. 

|2] “That such a condition is a valid limitation upon the au- 
thority of a mere soliciting agent at least is now well established. 
Iverson vs. Metropolitan Life Ins. Co., 151 Cal. 746, 91 Pac. 
609, 13 L. R. A. (N. S.) 866; Fidelity & Casualty Co. of N. Y. 
vs. Fresno Flume & Irrigation Co., 161 Cal. 466, 119 Pac. 646, 37 
1... RAs (NM. & ) See: Modern Woodmen of America vs. Tevis, 
117 Fed. 369, 54 C .C. A. 293; Wilkens vs. Mut. Ben. Reserve 
Fund Life Ins. Co., 54 Hun, 294, 7 N. Y. Supp. 589; Fitz- 
maurice vs. Mutual Life Ins. Co., 84 Tex. 61, 19 S. W. 301. 
There is no pretense or claim that any fraud was practiced upon 
the plaintiff. 

[3] “By accepting and retaining the contract without ob- 
jection, plaintiff was bound by its terms and cannot now be 
heard to say that he did not read it or know its terms. Quinlan 
vs. P. W. Ins. Co., 133 N. Y. 356, 31 N. E. 31, 28 Am. St. Rep. 
645; Cleaver vs. Traders’ Co., 65 Mich, 527, 32 N. W. 660, 8 
Am. St. Rep. 908; Bostwick vs. Mutual Life Ins. Co., 116 Wis. 
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392, 89 N. W. 538, 92 N. W. 246, 67 L. R. A. 705; Wierengo vs. 
American Fire Ins. Co., 98 Mich. 621, 57 N. W. 833; McFarland 
vs. St. Paul F. & M. Ins. Co., 46 Minn. 519, 49 N. W. 253; 
Reeve vs. Phoenix Ins. Co., 23 La. Ann. 219; Overton vs. Am. 
Cent. Ins. Co., 79 Mo. App. 1; Johnson vs. Dakota F. & M. Ins. 
Co., 1 N. D. 167, 45 N. W. 799; Monitor Mut. Fire Ins. Co. 
vs. Buffum, 115 Mass. 343; Conner vs. Manchester Assur. Co., 
130 Fed. 743, 65 C. C. A. 127, 70 L. R. A. 106. 

“The fact that the deafness did not contribute to the injury is 
of no consequence. This is conceded by respondent. 

“From what has been said as to the law concerning the as- 
sured’s acceptance of a policy, plaintiff must be assumed to have 
known of the terms and conditions of the contract. From this it 
follows that the findings made upon a contrary theory are not 
supported by the evidence, and the judgment and order must be 
reversed; and it is so ordered.” 

Beatty, C. J., does not participate in the foregoing. 


COURT OF APPEALS OF MARYLAND. 


PAINTER et At. 
vs. 


UNITED STATES FIDELITY & GUARANTY CO. (No. 6.)* 


1. INSURANCE—INSPECTION OF DEAD BODY. 

Insured, whose life was covered by life and accident policies, was seized 
with a fit of vomiting on a steamer and fell into a river where death 
ensued. Upon recovery of the body, his vital organs were removed 
and sent to a medical expert for examination to ascertain the cause 
of death. Complainant, who had insured deceased against death re- 
sulting directly from bodily injuries and sustained solely through 
accidental means, was denied the right to participate in the examina- 
tion, although repeated demands were made for that right and for 
portions of the vitals. Held that, though complainant did not pay, 
as was agreed, part of the cost of the examination, from which it 
was excluded, its right to an examination of the vital organs pur- 
suant to the provision of a policy was not lost. 


(For other cases, see Insurance, Cent. Dig. § 1356; Dec. Dig. § 549.) 


2. DEAD BODIES—RIGHT TO DEAD BODIES. 

A person may dispose of his body by will; but, in case he makes no dis- 
posal, the surviving husband or wife or next of kin have a quasi- 
property right in the body which allows them to decide who shall have 
its custody in preparing it for burial. 

(For other cases, see Dead Bodies, Cent. Dig. §§ 1, 2; Dec. Dig. § 1.) 





* Decision rendered, April 17, 1914. 91 Atl. Rep. 158. 
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3. INSURANCE—AUTOPSY—RIGHT TO MAKE. 


An accident policy provided that the insurer should have the right to 
examine the person of the insured and to make an autopsy. After 
insured’s death, his vital organs were removed from the body, which 
was buried. Held, that the heirs and next of kin of the insured could 
not deny complainant the right to examine the vitals, which the con- 
tract of insurance accorded to complainant. 


(For other cases, see Insurance, Cent. Dig. § 1356; Dec. Dig. § 549.) 


Appeal from Circuit Court of Baltimore City; Henry Duffy, Judge. 

“To be officially reported.” 

Bill by the United States Fidelity & Guaranty Company, in which 
Martha S. Painter and another intervened. From a decree for com- 
plainant, defendant appeals. Affirmed. 


Argued before Boyd, C. J., and Briscoe, Thomas, Pattison, Urner, 
Stockbridge, and Constable, JJ. 


Arthur L. Jackson, of Baltimore, for Appellants. 

Randolph Barton, Jr., and J. Kemp Bartlett, both of Baltimore 
(Barton, Wilmer & Stewart and Bartlett, Poe, Claggett & Bland, all of 
Baltimore, on the brief), for Appellee. 


CoNSTABLE, J. 

The appellee, a corporation of the state of Maryland, engaged 
in the general surety and casualty business, filed a bill on its 
own behalf and on behalf of all others similarly interested, 
against the appellant Charles Glasor, alleging, in substance, as 
follows: That on the 21st day of April, 1913, it issued a policy 
to Edward O. Painter, of Jacksonville, Fla., providing among 
other things, that it would pay to the family of the assured the 
sum of $20,000 in the event of his death “resulting directly and 
exclusively of all other causes from bodily injuries sustained 
during the life of the policy solely through accidental means 
(excluding suicide, sane or insane, or any attempt thereat, sane 
or insane).” That on the 22d day of May, 1913, the said 
Painter died, it being claimed that he fell from a ferryboat 
near the city of Jacksonville and was drowned. Whether death 
was the result of the fall, or whether he was drowned, or 
whether death was the result of natural causes or other cause, 
was unknown to the complainant, but was being carefully in- 
vestigated. That shortly after the death of said Painter por- 
tions of his brain, lungs, stomach, liver, kidneys, and other 
organs were taken from his body and shipped to Baltimore for 
the purpose of having an analysis made thereof. That in pur- 
suance of the clause in said policy providing as follows, “The 
company shall in case of injury or disability, have the right and 
opportunity to examine the person of the assured or beneficiary, 
when and as often as it requires, and shall also have the right 
and opportunity to make an autopsy in case of death,” the com- 
plainant demanded an opportunity to make an autopsy, but said 
opportunity had been refused it. That an examination of said 
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organs was made by the said Charles Glasor, a chemist, and by 
a Dr. McCleary, a pathologist, acting under the instructions of 
the said Glasor, and that a report of said examination had been 
forwarded to the coroner of Duvall County, Fla. That the 
complainant claims, under the said provision of the policy, the 
right to have independent examination made by a chemist and 
pathologist. It is further alleged that the family of the deceased 
or their representatives have demanded the organs from the 
said Dr. Glasor, and it is charged that, if the organs are allowed 
to pass out of the possession of the said Glasor and into the 
possession of the representatives of the family, the ability of the 
complainant, and all the other insurance companies carrying in- 
surance on the life of the assured, amounting to more than 
$1,000,000, will be interfered with, and the question of the con- 
dition of the assured at the time of his death may be impossible 
to determine. The relief prayed for was an injunction restrain- 
ing the defendant Glasor from parting with the possession of 
the organs then in his possession, subject to the further order 
of the court. The court granted the relief prayed, and two days 
thereafter the appellee filed in the cause a petition setting out 
just what portion of the organs of the deceased Dr. Glasor ad- 
mitted having in his possession, and alleging that Dr. Glasor 
had informed it that, shortly before the granting of the injunc- 
tion, he had turned over to representatives of the family a por- 
tion of the remains previously in his possession. It is further 
alleged that from the attitude of the representatives of the 
family it was impossible to reach an agreement as to a further 
examination. ‘Therefore the prayer was that a receiver might 
be appointed to take charge of the organs then in possession of 
Charles Glasor, and that said receiver be authorized and di- 
rected to make a complete chemical and pathological examina- 
tion under the direction of the court. Thereafter petitions were 
filed by the widow and only child and daughter of the deceased 
asking to intervene as defendants, the former because as widow 
she was entitled to the custody of the organs and was also the 
beneficiary under certain of the policies upon the life of her 
husband; the latter because she was the beneficiary named in 
the policy issued by the complainant. The court granted the 
prayers, and Martha S. Painter, widow, and Okle C. Painter, 
daughter, were made defendants. Charles Glasor filed an an- 
swer denying all objection to the relief sought, but Martha S. 
and Okle C. Painter each filed demurrers to the bill and petition. 
The court, however, overruled the demurrers and answers were 
filed by each of them. 


The testimony taken is so voluminous that it is utterly impos- 
sible, in this opinion, to give any more than the result we have 
reached from a careful reading of it as contained in the record. 

Edward O. Painter, a business man of Jacksonville, Fla., 
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while passing the St. John’s River on a ferryboat, was seized 
with a violent coughing and vomiting attack. Going to the side 
of the boat, presumably to avoid vomiting on the deck of the 
boat, he fell to the water and was not recovered until a few 
hours later, when his dead body was taken to an undertaker’s 
establishment. At its arrival there it was met by Drs. Perry 
and Boyd, family physicians of the deceased, who were later 
joined by Dr. Upchurch, representing the coroner of the county. 
The body was opened and certain organs were forwarded to 
Dr. Simon, of Baltimore, for an analysis. Dr. Simon being out 
of Baltimore, the organs were turned over to Dr. Charles 
Glasor. Drs. Boyd and Perry immediately after the shipment 
of the organs took train for Baltimore and, upon their arrival, 
seemed to dominate the situation. At the beginning there 
seemed to be a conflict as to who was in control—whether the 
examination was under the authority and control of the coroner 
of Duvall County or of the representatives of the family. Dr. 
Glasor finally, after frequent telegraphic communications from 
the coroner, decided in favor of the authority of the coroner. 
Afterwards it was determined to have a pathological as well as 
a chemical examination made, and Drs. Perry, Boyd, and 
Glasor agreed to have this made by Dr. Standish McCleary. In 
the meantime officials of the complainant had been notified, by 
their representatives in Florida, that the organs had been shipped 
to Baltimore. Dr. Carroll, a representative of the complainant, 
finally succeeded in locating the whereabouts of the organs and 
received permission from Dr. Glasor to be present at the chemi- 
cal examination to be made by him, but upon demanding from 
Drs. Perry and Boyd the same privilege, under the right given 
by the policy, he was denied the right. The representatives of 
the company made every effort to be present at the examinations 
but were repeatedly refused, but were offered by the family phy- 
sicians and their attorney portions of the different organs to 
make a separate examination therefrom, but this offer was re- 
fused, on the ground that a complete examination could not be 
made from parts only. Further, Drs. Glasor and McCleary both 
testified that as they were working under the control of the 
coroner they would not have consented to give up any portion of 
the organs, since that would have interfered with their making 
a proper examination. The chemical examination was then made 
by Dr. Glasor and the pathological by Dr. McCleary. It is not 
necessary to go into detail as to the methods of these examina- 
tions, except to say that Dr. Glasor was of the opinion that he 
had found antimony, a poison, and in fact had written his re- 
port to that effect, but later upon further tests being made was 
of the opinion that the object was bismuth, a harmless drug, in- 
stead. ‘The examination made by Dr. Glasor, so far as it went, 
seems to have been thorough, but that it was incomplete is evi- 
denced by the testimony given by him. 





468 — Insurance Law Journal Vol. 44. [Oct., 1914. 


“Q. Dr. Glasor, it is a fact, is it not, that you stated to Messrs. 
Barton and Stewart that your examination was not complete 
and thorough, and that it should go further; do you remember 
saying that? A. Yes; I said it in the sense that I simply obeyed 
orders. Q. That is, orders from whom? A. Perry and Boyd, 
the order to examine the stomach. It was not left to my judg- 
ment how far I should go.” 

Qn May 3lst, the attorney for the family wrote Dr. Carroll 
that he withdrew all objections to a representative of the com- 
plainant being present at the pathological examination to be 
made by Dr. McCleary. Dr. Carroll testified that he had no 
recollection of having Seen this letter until after his return from 
Jacksonville on June 20th. However, the opportunity ‘was not 
accepted. 

There was considerabla testimony as to the action of the rep- 
resentatives of the complainant in Florida as to its bearing upon 
the question of waiver; but we are of the opinion that, so far 
as the objects of this cause are concerned, nothipg was done 
there to affect the right here demanded. ‘The cost of the Balti- 
more examination was borne by the family and the life insurance 
companies—-$2,000 each. ‘There was the attempt to show that 
the complainant had agreed to share in this expense, but the 
weight of the evidence was against this. There was also proof 
of the large amount of both life and accident insurance carried 
by the deceased, and its comparatively recent issuance. From 
a reading of the testimony the impression is very strong, indeed, 
that although Dr. Glasor finally acknowledged the control of 
the coroner, nevertheless the family physicians and attorney 
were the dominating forces throughout, and the complainant’s 
representatives were treated as though they had no interest or 
rights in the matter. The lower court passed an order appoint- 
ing Dr. George H. Whipple of Baltimore receiver to take charge 
of the organs then in custody of the clerk of the court, and di- 
recting him to make a full and complete chemical and patho- 
logical examination of such organs or remains of organs or to 
such partial examination as the complainant might require. 
From that decree this appeal was taken by the widow and 
daughter. 


[1] T'wo of the main contentions relied upon by the appel- 
lants are those of laches and waiver upon the part of the appel- 
lee. Necessarily, cases with facts similar to this are rare. This 
presents no question of the examination of a dead body, with 
all of its attendant harrowing incidents. The body was buried 
and no right pressed to exhume it soon after nor at any time. 
The appellee was not interested in the body, for it had learned, 
in, its first information after the death, that the vital parts had 
‘been removed, and it thereupon turned its attention to them for 
any information it could gather as to the cause of death. It is 
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not apparent what could have been done by it that was not done 
to exercise the right given by the positive terms of the policy. 
The record discloses amazing persistency upon the part of the 
representatives of the appellee in demanding from the unques- 
tioned representatives of the appellants the privilege or right 
to be represented at the examination and were finally driven to 
file this bill to enforce their rights. It is inconceivable that it 
should be seriously contended there was any laches upon the 
company’s part. We have above expressed our opinion on the 
question of waiver, but we can further say that even if the 
company had agreed to bear a portion of the expense of the 
examination, the facts clearly show that it should not be bound 
by an examination made under the circumstances surrounding 
this one. 


[2, 3] The appellants made the contention, both in the de- 
murrers and the answers, that the proposed examination would 
amount to a deprivation of their property without the process, 
within the meaning of the fourteenth amendment to the Con- 
stitution of the United States and also within the meaning of 
the like provision of the Constitution of Maryland. Some of 
the American courts have followed the old English rule that one 
cannot dispose of his body after death, but the great weight of 
authority in this country is that one can dispose of his body by 
will. See cases cited in 40 Cyc. 1050. The courts hold that the 
surviving husband or wife or next of kin have a quasi-property 
right in the body in the absence of testamentary disposition. 
The right is not a property right in the general meaning of prop- 
erty right, but is extended for the purpose of determining who 
shall have the custody of the body in preparing it for burial. 
And courts of equity will protect those having this right from 
unreasonable disturbance. But courts have never hesitated to 
have a body exhumed where the application under the particular 
circumstances appeared reasonable and was for the purpose of 
eliciting the truth in the promotion of justice. Gray vs. State, 
55 Tex. Cr. App. 90, 114 S. W. 635, 22 L. R. A. (N. S.) 513; 
Grangers L. Ins. Co. vs. Brown, 57 Miss. 308, 34 Am. Rep. 446; 
Mutual L. Ins. Co. vs. Griesa (C. C.) 156 Fed. 398. There are 
several reported cases where the courts have refused such an 
examination while recognizing the right but deeming the appli- 
cation to have been made at too remote a period of time with 
no attendant circumstances to explain the delay. 


In this particular case the bill was filed for the purpose of 
discovering and preserving evidence, and under virtue of an 
express agreement entered into by the assured with the insurer 
that an examination would be permitted. If this assured died 
as the result of any cause exclusive of accident, then this appel- 
lee is not liable for the amount of the policy. We are not con- 
cerned in the question of what was the cause of death, but only 
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as to whether the appellee has the right under its contract to 
investigate so as to learn the truth so far as these organs will 
show. ‘That these constitutional defenses were not allowed by 
the lower court we have no doubt was correct. We are of the 
opinion that under its contract the appellee had the right to 
make an examination of the parts superior to any property 
right in any member of the family of the assured, and, when the 
demand was refused their representatives, it was the proper 
course to file a bill for discovery such as has been filed, and the 
relief granted was correct. 

We have examined carefully the several exceptions to testi- 
mony and do not deem it necessary to deal with them in detail, 
for, irrespective of the rulings, we have been unable to discover 
anything which prejudiced the appellants so as to compel us to 
reverse the decree rendered. 

Decree affirmed, with costs to the appellee. 


—+—— Ge o---—-—- 


KANSAS CITY COURT OF APPEALS. 


Missourl. 


MULLINS 
vs. 
MASONIC PROTECTIVE ASS’N. (No. 11151.)* 


INSURANCE — ACCIDENT INSURANCE — CONSTRUCTION — 
“IMMEDIATE.” 

Where insured, in an accident policy stipulating for the payment of a 
specified sum on his death following total disability resulting im- 
mediately, continuously, and solely from accidental injuries, swung 
against a moving car, striking his side, but he went to work and con- 
tinued to work for several days, when he was taken to a_ hospital 
and operated on for appendicitis, and five days later he died, his death 
was not within the policy, for, though the word “immediate” cannot be 
said to mean instantaneous, it has a meaning applied to time which 
limits the time, and several days’ labor at one’s usual avocation before 
total disability ensues is beyond the limit. 


(For other cases, see Insurance, Cent. Dig. §§ 1171, 1172; Dec. Dig. § 451.) 


(For other definitions, see Words and Phrases, vol. 4, pp. 3303, 3394; 
vol. 8, p. 7681.) 


Appeal from Circuit Court, Jackson County; Jos. A. Guthrie, Judge. 
Action by Alice Mullins against the Masonic Protective Association. 
From a judgment for plaintiff, defendant appeals. Reversed. 


E. E. Nabor, of Kansas City, for Appellant. 
Fyke & Snyder, of Kansas City, for Respondent. 
* Decision rendered, June 13, 1914. Rehearing denied, July 6, 1914. 
168 S. W. Rep. 843. 
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E.uison, P. J. 

Plaintiff’s action is based on an accident insurance policy is- 
sued to her deceased husband. She recovered judgment in the 
trial court for $500. 

The policy contained these provisions :— 

“A. The association will pay five dollars for the first entire 
week and ten dollars for each succeeding entire week of total 
disability resulting immediately, continuously, and solely from 
accidental injuries due to violent, external, and involuntary 
causes, and leaving visible marks of wounds, fracture or dislo- 
cation upon the body of the insured.” 

“B. If such accidental injuries shall not totally disable the 
insured an entire week, but shall immediately and continuously 
disable him from performing a majority of the duties of his oc- 
cupation, the association will pay, during the continuance of such 
partial disability, one-half the amount provided in clause A for 
total disability.” 

“C. If injuries and disability described in clause A alone re- 
sult in any of the following total losses within ninety days of 
the accident, the association, in lieu of any other indemnity, and 
provided notice of such injury is mailed to the home office, within 
twenty days from date of accident, will pay for one, and only 
one, of the following total losses: For loss of life five hundred 
dollars (the principal sum of this policy) * * *.” 

The accident happened on the 6th of August, 1912, by de- 
ceased trying to get on a moving car. He continued at his work 
several days. Then something appeared to affect him seriously ; 
just what it was was a matter of uncertainty. Finally, on the 
16th of August, he was taken to a hospital and operated on for 
appendicitis. He died on the 21st of that month. On the 20th 
of August plaintiff notified defendant that her husband was sick 
with appendicitis. Then, on the 3d of September, 1912, plaintiff 
sent the following notice, which was received two days later :— 

“To the Masonic Protective Association, Worcester, Mass.: 
I am the beneficiary named in your policy No. 55168, issued by 
you September 26, 1911, for $500.00 to my husband, Clarence 
Mullins, of Kansas City, Mo. On August 6th, Clarence Mullins 
sustained injuries resulting from a fall upon or across a hard 
object. hurting himself in the region of the abdomen, and from 
the time of his injury to the time of his death suffered there- 
from. About August 16th, he was taken to St. Mary’s Hospital, 
in this city, and an operation performed, said to be for appendi- 
citis, and he died August 21, 1912. This is to be considered my 
proof of claim, and the amount due me from you under the 
policy is $500. 

“Kansas City, Mo., September 3, 1912. Alice Mullins.” 

Defendant’s first and principal objection to the judgment is 
that the court erred in not sustaining its demurrer to the evi- 
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dence. The ground upon which this is based is the claim that 
the evidence in plaintiff’s behalf shows that the injuries received 
by deceased were not such as to cause a “total disability result- 
ing immediately, continuously, and solely from accidental in- 
juries”; and that such injuries were not “alone the sole and 
only direct cause of the death of the insured.” 

The testimony of one of plaintiff’s chief witnesses and the 
one who saw the accident was that deceased swung against the 
car, striking his side, which made him ‘“‘double up for a moment 
and look kind of pale”; but he went on with his work for the 
balance of the day. This witness stated that deceased continued 
to work on other days, and that he worked with him; but he 
could not be definite as to the length of time. Plaintiff’s own 
testimony, as it appeared in her deposition, was that deceased 
was injured Tuesday afternoon, and that he said nothing to her 
about it until Thursday; that he continued his work on the 7th, 
but not on the 8th; that he resumed his work on the 9th, and 
continued on the 10th, 11th (Sunday), and the 12th. That is to 
say, he continued his work from the time of the accident, the 6th 
of August, through that afternoon, daily until the 13th, except- 
ing one day. 

She testified orally at the trial, and cut by one day the length 
of time he continued his work. She did not say that he worked 
on the 12th; but she stated that what she said in her deposition 
was perhaps right, as it was taken shortly after the occurrence. 
On the 13th he was taken to his bed for what was thought to 
be appendicitis; on the 16th he was operated on for that ail- 
ment; and on the 21st he died. The notices were given as al- 
ready stated. 


It seems apparent that the accident was not of such character 
as to be within the terms of the policy. It was not followed by 
immediate, continuous, and total disability. The word “imme- 
diate” should not be said to mean instantaneous, yet it has a 
meaning applied to time which limits that time, and several days’ 
labor at one’s usual avocation before total disability ensues is 
certainly beyond the limit. In Wall vs. Casualty Co., 111 Mo. 
App. 504, 527, 528, 86 S. W. 491, 499, the St. Louis Court of 
Appeals said :— 

“The word is introduced to prevent uncertainty as to the cause 
of the disability. If an interval elapses, some obscure ailment 
may supervene and produce physical or mental enfeeblement, 
which will be attributed to the accident, and an unjust liability 
fall on the insurance company. If eight days passed before the 
plaintiff was unfit for work or business, he was not immediately 
disabled within the meaning of the policy.” 

At another part of the same opinion Judge Goode said :— 
“We grant that, if he was able to work as a brakeman during 
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the week subsequent to the accident, he was neither immediately 
nor totally disabled within the meaning of the policy.” 

In Williams vs. Accident Ass’n, 91 Ga. 698, 17 S. E. 982, the 
court said that the word necessarily implies that the injury must 
be such that the insured cannot go on with his work 
—‘“and then, upon becoming worse, cease the transaction of his 
business or labor and hold the company responsible for the loss 
of his time. It seems to us there was excellent sense and reason 
in the employment of the words used in this policy to prevent 
liability on the part of the company under just such circum- 
stances as are disclosed in this case, and we are quite sure this 
was deliberately intended by the draftsman. It often happens 
that considerable difficulty arises in determining whether or not 
a particular thing is the proximate or remote cause of an injury 
and its consequences; and, to avoid this difficulty in the numer- 
ous and ever varying cases which might arise, we think the com- 
pany meant to have it understood that it would not be responsible 
for loss of time resulting from a physical injury, unless it was 
plain and manifest that the injury directly, alone, and without 
delay, occasioned such loss of time, and that it would not be 
liable for loss of time which might result from other interven- 
ing causes taking effect after the injury was actually received.” 

The same view is taken in Merrill vs. Accident Ass’n, 91 Wis. 
329, 64 N. W. 1039; Preferred Ass’n vs. Jones, 60 Ill. App. 106; 
Saveland vs. Fidelity Co., 67 Wis. 174, 30 N. W. 237, 58 Am. 
Rep. 863; and James vs. Casualty Co., 113 Mo. App. 622, 628, 
88 S. W. 125. 

Defendant’s demurrer to the evidence should have been sus- 
tained, and the judgment will be reversed. All concur. — 


a = HOG - — 


HUMMER vs. MIDLAND CASUALTY CO. (No. 269.)* 
(Supreme Court of Michigan.) 


1. TRIAL—INSTRUCTIONS—WEIGHT OF EVIDENCE. 


Where the evidence raised no issue as to certain facts, it was not error 
for the court to instruct that they were established. 


(For other cases. see Trial, Cent. Dig. §§ 432-434; Dec. Dig. § 192.) 


2. INSURANCE— ACCIDENT POLICY —ACTIONS—QUESTIONS 
FOR JURY. 

Where an accident policy required insured to give notice as soon as 
possible after injury, and the insured’s evidence showed that he could 
have given early notice, it was error to submit to the jury the ques- 
tion whether the notice given was within a reasonable time, even 


* Decision rendered, July 24, 1914. 148 N. W. Rep. 413. 
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though the purpose of the provision was to protect the insurer against 
fraudulent claims. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


3. TRIAL—RECEPTION OF EVIDENCE—REOPENING OF CASE. 


In an action on an accident policy, where a letter written by the insured’s 
physician was part of the proof of loss, it was not error, where the 
letter was not produced by the insurer with the proofs of loss in 
obediance to a demand for their production, for the court to reopen 
the case and admit evidence of the contents of the letter, so as to 
defeat the insurer’s motion for directed verdict on the ground that the 
evidence of the injury did not correspond with the proofs of loss. 


(For other cases, see Trial, Cent. Dig. § 156; Dec. Dig. § 66.) 


4. EVIDENCE—OPINION EVIDENCE—CONCLUSION OF WIT- 
NESS. 


In an action on an accident policy, a question to the insured’s physician 
whether insured was incapacitated from attending to his business at 
a certain time by injury was not erroneous, as calling for the con- 
clusion of a witness where the physician had knowledge of the facts. 


(For other cases, see Evidence, Cent. Dig. §§ 2149-2185; Dec. Dig. § 471.) 


5. INSURANCE—ACCIDENT—INSURANCE POLICY—CONSTRUC- 
TION. 

Where an accident policy provided an indemnity of $2,500 in case of a 
loss of an eye when accidentally injured and for payment of a weekly 
indemnity, in case the injury from the day of the accident rendered 
the insured continuously unable to perform his business duties, the 
insured is not entitled to a weekly indemnity, where the injury to 
the eye itself did no incapacitate him from performing his business 
duties, but the negligent treatment of the injured member destroyed 
it, and temporarily incapacitated the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1178, 1186; Dec. Dig. § 
466.) 


6. INSURANCE—PROOFS OF LOSS—WAIVER. 


Where preliminary notice of injury was not made a condition precedent 
to an action on an accident policy which also required final proofs of 
the injury, waiver of delay in giving the preliminary notice may be 
inferred from circumstances showing no intention on the part of the 
insurer to complain on that score; particularly where the delay did 
not prejudice the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. 
§ 558.) 


7. INSURANCE—ACCIDENT INSURANCE—EVIDENCE—SUFFI- 
CIENCY. 

In an action on an accident policy requiring final proofs of injury within 
one hundred days from the time of the accident, evidence held to sup- 
port a finding that such proofs were given. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


Appeal from Circuit Court, Kent County, in Chancery; Willis B. 
Perkins, Judge. 
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Action by George P. Hummer against the Midland Casualty Company. 
Judgment for plaintiff, and defendant appeals. Affirmed on condition 
or remittitur; otherwise reversed and remanded. 


Argued before McAlvay, C. J., and Brooke, Kuhn, Stone, Ostrander, 
Bird, Moore, and Steere, JJ. 


Cleland & Heald, of Grand Rapids, for Appellant. 
Diekema, Kollen & Ten Cate, of Holland, for Appellee. 


BASS vs. OCCIDENTAL LIFE INS. CO.* 


(Supreme Court of New Mexico.) 


INSURANCE—ACCIDENT INSURANCE—CONSTRUCTION OF 
CONTRACTS—INJURY TO EMPLOYEE. 

Even if two writings are executed on different dates and between 
different parties, they may from their subject-matter be so connected 
that, even without express reference, the latter contract is to be so 
construed as to be read in connection with the earlier. 

(For other cases, see Insurance, Cent. Dig. §§ 202, 294-298; Dec. Dig. § 

; 146.) 


Appeal from District Court, McKinley County; Mechem, Judge. 

Action by Edward Bass, administrator of the estate of C. Gordon 
Bass, deceased, against the Occidental Life Insurance Company. From 
judgment for defendant, plaintiff appeals. Affirmed. 

See, also, 135 Pac. 1175. 


This action was instituted by Edward Bass, as administrator of the 
estate of C. Gordon Bass, who was killed by an engine at a railroad cross- 
ing near Gallup, N. M., on October 9, Io1t. 

The complaint set up a liability against the defendant insurance com- 
pany, based upon a blanket accident policy, the essential provisions of 
which are as follows :— 


No. 4804. United States of America $400.00 
Occidental Life Insurance Company, 
Premium $———. 





Age 
Albuquerque, New Mexico 
(called the company), 

In consideration of the payment of the premiums, as specified in the 
agreements issued in connection with this policy, and subject to the con- 
ditions and privileges contained herein, 

Hereby insures each of the subscribers to said agreement (called the 
insured) from seven a. m. of the day said subscriber enters the employ- 
ment of the Diamond Coal Company (called the employer) until six p. m. 
of the day said subscriber terminates his employment with said employer. 

Against the results during the continuance of this policy caused solely 
by external, violent and accidental means, producing a visible external 














* Decision rendered, June 15, 1914. Rehearing denied, Aug. 22, 1914. 
142 Pac. Rep. 798. Syllabus by the Court. 
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mark upon the body, such cause, producing such mark hereinafter being 
called accident, 
And promises to pay as hereinafter set forth :— 


Total Loss Benefits. 


Section I. (a) If any of the total losses in the following table of total 
loss benefits shall result from such accident within ninety days from the 
happening of such accident, the company will pay, in lieu of any other 
indemnity, for loss of— 

1. Life 
2. * * 

Benefits for loss of life shall be payable to the heirs, administrators 

or assigns, as provided in the attachment agreement. * * * 


General Conditions. 


Written notice of any injury must be furnished .to the company, at 
Albuquerque, New Mexico, within ten days from date of accident. 
Affirmative proof of any injury, loss of sight or other disability must be 
furnished to the company within one month from the date of death, loss 
of limb or sight, or the termination of disability. 

The company’s medical adviser shall have the right and opportunity 
to examine the person of the insured in event of any claim under this 
policy, when and as often as required. 

Legal proceedings under this policy shall not be brought until two 
months after the date of furnishing such affirmative proof, nor brought 
at all unless begun within eight months from time of death, loss of limb 
or sight or the termination of the disability. 

The right to make a claim for any one of the above specified results 
of any accident shall exclude all other claims based upon the same 
accident. 

The company shall have the right to cancel this policy at any time 
by giving written notice to the employer of their intention; such can- 
cellation to be effective on the last day of the same month in which such 
notice is given. 

The agreement referred to in the policy is as follows :— 

This contract, made this 13th day of March, 1911, between the under- 
signed employee, hereinafter referred to as “the subscriber,” and The 
Diamond Company, hereinafter referred to as “the employer,” wit- 
nesseth :— 

Whereas, the said employer is a corporation engaged in the business 
of mining coal in New Mexico, and the subscriber is an employee in 
carrying on said work, and whereas said employee and said employer 
desire to protect themselves respectively against loss occasioned by ac- 
cidents in carrying on said work: Now therefore it is agreed :— 

(1) In event that the said subscriber shall meet with accident during 
the continuance of his said employment, said subscriber shall be paid, 
by the Occidental Life Insurance Company, such benefits as are specified 
in the policy No. 4804, provided said policy is in force, of said company 
which policy is hereby made a part of this agreement. 

(2) In consideration of the above benefits, said subscriber authorizes 
a deduction of one dollar and a half from his wages for each month or 
part of month while in such employment, by said employer, and said 
employer agrees to collect and pay the amounts so provided to be retained 
to said Occidental Life Insurance Company. 

In further consideration of said benefits, said subscriber, for himself 
and his heirs, executors, administrators and assigns, releases said em- 
ployer from any further liability whatsoever for any accident which said 
subscriber may meet during the term of ‘his said employment, .and 
authorizes said Occidental Life Insurance Company to pay to said em- 
ployer, out of the money due under said policy, any expense or liability 





A.& H.] Wylie vs. U. S. Health & Acc. Ins. Co. 477 


incurred by said employer on account of hospital service necessarily ren- 

dered because of such accident. 

[No. 270] In witness whereof, the said employee, designated herein as 
subscriber, has hereunto set his hand the day and year 
first above written. 

C. G. Bass, Employee. 
J. A. Kennedy, Witness. 


At the close of the trial both plaintiff and defendant moved for a 
directed verdict. 

The motion of the defendant was granted, by the trial court, upon 
the ground that the deceased was not in the employ of the company at the 
time of the accident, or for the reason, as stated by counsel, that deceased 
was not engaged in mining coal and was not killed while in the pursuit 
of his employment. The motion for a new trial having been overruled, 
this appeal was taken. 


A. T. Hannett, of Gallup, and Vigil & Jamison, of Albuquerque, for 
Appellant. 
A. B. McMillen, of Albuquerque, for Appellee. 


WYLIE vs. UNITED STATES HEALTH & ACCIDENT 
INS. CO. (No. 9001.)* 


(Supreme Court of South Carolina.) 


1. APPEAL AND ERROR—REVIEW—VERDICT. * 


In an action on an accident policy which the insurer claimed was void 
because the insured had other insurance in force at the time of its 
issuance, where there was evidence for plaintiff tending to show that 
the insurer’s agent who knew of the existence of the policy stated 
that it made no difference, a verdict for plaintiff cannot be over- 
thrown on appeal, even though the insurer offered evidence that the 
insured informed the agent he was on his way to cancel the other 
policy, the conflict in the evidence raising a jury question. 

(For other tases, see Appeal and Error, Cent. Dig. §§ 3935-3937; Dec. 
Dig. § 1002.) 


2. INSURANCE — ACCIDENT POLICIES — ACTIONS — JURY 
QUESTIONS. 

In an action on an accident policy, where defendant's witness stated that 
he went to see insured, and insured, in reply to a question, stated 
that he paid the premium, the question of the payment of the premium 
became one for the jury, though there was other evidence of non- 
payment. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


3. INSURANCE—ACCIDENT POLICIES—EVIDENCE. 


Where there was nothing in the record to show that the beneficiary was 
bound to pay the premium on the accident policy in suit, the ex- 


* Decision rendered, July 17, 1914. 82S. E. Rep. 402. 
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clusion’ of a question to the beneficiary as to whether she had paid 
the premium was not error. 

(For other cases, see Insurance, Cent. Dig. §§ 1674, 1686; Dec. Dig. 
§ 654%.) . 


4. INSURANCE—ACCIDENT POLICIES—ACTIONS—JUDGMENT. 

In an action on an accident policy, where it appeared that a check for 
part of the policy had been delivered by the insurer’s agent to in- 
sured before his death, but had not been cashed, a judgment in favor 
of the beneficiary should protect the agent of the insurer against the 
unpaid check. 

(For other cases, see Insurance, Cent. Dig. §§ 1789, 1790, 1792-1794; Dec. 
Dig. § 672.) 
Appeal from Common Pleas Circuit Court, Spartanburg County; 

F. B. Gary, Judge. ; 
Action by Ponetta Wylie against the United States Health & Accident 

Insurance Company. ['rom a judgment for plaintiff, defendant appeals. 

Affirmed. 


John Gary Evans, of Spartanburg, for Appellant. 
Sanders & De Pass, of Spartanburg, for Respondent. 


COMMONWEALTH BONDING & CASUALTY CO. vs. 
HENDRICKS. (No. 7155.)* 


(Court of Civil Appeals of Texas. Dallas.) 


1. EVIDENCE—HEARSAY—ADMISSIBILITY. 

In an action on an accident insurance policy which required in case of 
death notice in writing of the accident, with full particulars thereof, 
an instrument executed by a physician certifying that in his judgment 
the death was due to paralysis of the heart caused by tetanus furnished 
the insurer as a part of the proofs of death, was admissible to show 
that the provision in question was complied with, 

(For other cases, see Evidence, Cent. Dig. §§ 1193-1200; Dec. Dig. § 318.) 

2. TRIAL—RECEPTION OF EVIDENCE—OBJECTIONS—SUFFI- 
CIENCY. 

A general objection that testimony is not admissible at all should not be 


sustained, where it is material and admissible for any purpose, even 
though inadmissible for other purposes. 


(For other cases, see Trial, Cent. Dig. § 226; Dec. Dig. § 86.) 
3. TRIAL—INSTRUCTIONS—LIMITING EFFECT OF EVIDENCE. 
In an action on an accident insurance policy, an instruction that a 


physician’s certificate as to the cause of death, properly received as 
showing compliance with a provision of the policy requiring notice of 


* Decision rendered, May 9, 1914. On motion for rehearing, June 27, 
1914. 168 S. W. Rep. 1007. 7 
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the accident, with full particulars thereof, could not be considered 
as in any way establishing the cause of the death, should have been 
given. 

(For other cases, see Trial, Cent. Dig. §§ 498, 499, 501; Dec. Dig. § 207.) 


4. INSURANCE — ACTIONS ON POLICIES — EVIDENCE—AD- 
MISSIBILITY. 


In an action on an accident insurance policy, wherein the statutory dam- 
ages for failure to pay and attorney’s fees were sought to be recovered, 
letters written the insurer by plaintiff’s attorney pressing for pay- 
ment of the claim were admissible as a basis for the recovery of such 
damages and attorney’s fees. 


(For other cases, see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. 
§ 648.) 


5. NEW TRIAL — HARMLESS ERROR — ADMISSION OF EVI- 
DENCE. 

In an action on an accident insurance policy, letters written the insurer 
by plaintiff's attorney were received in evidence as a basis for the 
recovery of attorney’s fees and the statutory damages for failure to 
pay. The letters urged payment, and further stated that a doctor’s 
certificate showing that insured died from the result of an accident 
had been sent the insurer; that the attorney had heard that the in- 
surer had attempted to get the plaintiff to withdraw the matter from 
his hands; that the insurer knew that insured died from tetanus 
caused by an accident; that the insurer had sent plaintiff a draft for 
a small sum, which stated that, if she signed it, she thereby 
acknowledged payment in full for all claims; that she would not 
sign it, but would keep it as evidence; and that the insurer had on 
file a doctor’s certificate as to the cause of death and proofs of death. 
The evidence was conflicting as to cause of death. Held that, while 
there were some expressions in such letters which were not strictly 
admissible, the effect of such expressions was not sufficiently 
prejudicial to the insurer’s rights to require a new trial. 


(For other cases, see New Trial, Cent. Dig. §§ 67-71; Dec. Dig. § 41.) 
6. EVIDENCE—ADMISSIONS—ATTEMPTS TO COMPROMISE. 


In an action on an accident insurance policy to recover the amount agreed 
to be paid in case of death, the admission of a draft or voucher for 
,the amount of a disability claim made by insured, sent plaintiff after 
insured’s death, and after the insurer knew that plaintiff was claim- 
ing the amount stipulated in case of death, did not violate the rule 
against evidence as to offers to compromise litigation; the sending 
of the draft not being an offer of compromise of the claim sued on. 


(For other cases, see Evidence, Cent. Dig. §§ 745-751, 753; Dec. Dig. 
§ 213.) 

7. INSURANCE—ACTIONS ON POLICIES — EVIDENCE — AD- 
MISSIBILITY. 


Such draft or voucher was admissible as tending to show a refusal to 
pay the death claim. 


(For other cases, see Insurance, Cent. Dig. §§ 1697, 1608, 1700-1706; Dec. 
Dig. § 662.) 


On Motion for Rehearing. 
8. APPEAL AND ERROR—HARMLESS ERROR—INSTRUCTIONS. 


In an action on an accident insurance policy, were the testimony as to the 
cause of insured’s death was conflicting, but would have supported 
a finding that it was not the result of tetanus, physicians whose 
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standing, experience, and ability were not questioned testifying posi- 
tively that the period of incubation of the tetanus germ was such that 
death could not have been due to tetanus, and a physician’s certificate 
furnished the insurer as part of the proofs of death stating em- 
phatically that the death was due to paralysis of the heart caused by 
tetanus was admitted, without qualifying or limiting its use to the 
question of compliance with a provision of the policy requiring 
notice of the accident with full particulars thereof, the refusal of an 
instruction that such certificate could not be considered as establish- 
ing the cause of the death was not harmless under rule 62a, for- 
bidding reversals, except for errors such as were reasonably 
calculated to cause, and probably did cause, the rendition of an 
improper judgment. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4032, 4066, 4075, 
4098, 4101, 4454, 4540-4545; Dec. Dig. § 1170.) 


Appeal from District Court, Dallas County; Kenneth Foree, Judge. 

Action by Pallie L. Hendricks against the Commonwealth Bonding 
& Casualty Company. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded on rehearing. 


W. W. Nelms and El J. Gibson, both of Dallas, for Appellant. 
Morris & Pope, of Dallas, for Appellee. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


COURT OF APPEALS OF MARYLAND. 


FIDELITY & CASUALTY CO. or New York’ 
vs. 


DULANY. (No. 17.)* 


1. INSURANCE—ACTIONS ON POLICIES—SUFFICIENCY OF 
EVIDENCE. 


In an action on a policy insuring against loss by burglary, larceny, or 
theft, evidence held sufficient to support a jury finding that the articles 
on account of which suit was brought were lost by larceny or theft. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 

5.) 
2. INSURANCE—ACTIONS ON POLICIES—BURDEN OF PROOF. 


In an action on a policy insuring against direct loss by burglary, larceny, 
or theft, the burden was on plaintiff to adduce evidence that would 
satisfy the minds of the jury that the loss of the articles on account 
of which suit was brought was directly caused by burglary, larceny, 
or theft. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


3. INSURANCE— ACTIONS ON POLICIES —INSTRUCTIONS — 
CONFORMITY, TO EVIDENCE. 


In an action on a policy insuring against burglary, larceny, or theft to 
recover the value of articles lost from a storeroom in the basement 
of an apartment house and goods subsequently lost from plaintiff’s 
apartment, where there was evidence of a waiver as to the sufficiency 
of the proofs of the first loss, an instruction that, because of defects 
in the proofs of loss, plaintiff could not recover for any of the articles 
on account of which the suit was brought was properly refused. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669.) 


4. INSURANCE—PROOFS OF LOSS—WAIVER OF DEFECTS— 
DENIAL OF LIABILITY. 

Where an insurer denied its liability for losses specified in the proofs 
of loss, it could not defeat a recovery because of the insufficiency of 
the proofs of loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. 
§ 559.) 


5. TRIAL — ACTIONS ON POLICIES — INSTRUCTIONS — CON- 
FORMITY TO EVIDENCE. 


In an action on a policy insuring against burglary, larceny, or theft to 
recover the value of the articles lost at different times, an instruction 
to find for defendant because of the absence of evidence that plaintiff 


* Decision rendered, June 24, 1914. 91 Atl. Rep. 574. 
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gave immediate notice to the police authorities of the alleged loss 
of any of the articles as required by the policy was properly refused, 
where there was evidence that the police were notified of one of the 
losses upon its discovery. 


(For other cases, see Trial, Cent. Dig. §§ 505, 596-612; Dec. § 252.) 


6. INSURANCE— ACTIONS ON POLICIES — EVIDENCE — AD- 
MISSIBILITY. 

In an action on a policy insuring against burglary or theft, a letter from 
the insurer to the plaintiff’s husband more than a year prior to the 
issuance of the policy sued on, and which never came to plaintiff's 
knowledge, informing the husband that a policy referred to in the 
letter covered only losses from within the house, and then only when 
occasioned by burglary, theft, or larceny, was properly excluded, 
especially as knowledge of the fact therein stated was imputed to 
plaintiff by the policy sued on, and there was no claim that she was 
not fully aware of this restricted liability. 


(For other cases,‘see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. § 648.) 


Appeal from Baltimore Court of Common Pleas; John J. Dobler, 
Judge. 

“To be officially reported.” 

Action by Josephine Lanahan Dulany against the Fidelity & Casualty 
Company of New York. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Pattison, 
Urner, and Stockbridge, JJ. 


Vernon Cook, of Baltimore, for Appellant. 
Henry H. Dinneen and W. Stuart Smyington, Jr., both of Baltimore, 
for Appellee. 
e Burke, J. 

Mrs. Josephine Ianahan Dulany, the appellee of this record, 
was the holder of a policy of insurance issued to her by the ap- 
pellant, a New York corporation. This policy was known as a 
burglary insurance policy, and was in force at the time of the 
losses hereinafter mentioned. It covered the articles mentioned 
in this suit, some of which were located in the rooms occupied by 
the appellee in an apartment house in Baltimore city known as 
“The Washington,” and the others were stored in a locked store- 
room, in the exclusive possession of the appellee, in the basement 
of said apartment house. By the terms of the policy the “ap- 
pellant agreed to indemnify the appellee for direct loss by 
burglary, larceny, or theft committed by any person or persons 
within the premises of any of the property [including money to 
the extent of fifty dollars]” described in a schedule attached to 
the policy. The provisions of the policy involved in this suit are 
herein transcribed :— 

“First, if the insured is the occupant of any apartment in an 
apartment or flat house, this insurance covers to the extent of 
fifty dollars, and no more, goods in a locked storeroom situated 
in the basement of the said house, and provided by the landlord 
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for the exclusive use of the assured. Second, the assured, upon 
the discovery of any burglary, theft or larceny in the premises, 
or any attempted burglary, theft, or larceny therein, shall, at the 
expense of the company, give immediate notice thereof by tele- 
graph to the company at its home office in New York City or to 
an authorized agent of the company, and shall also give imme- 
diate notice thereof to the police authorities having jurisdiction. 
Third, proof of loss under oath must be filed with the company 
at its home office in New York City within sixty days from the 
date of the discovery of the loss. Such proof of loss shall con- 
tain: (a) A complete inventory of all property on account of 
which claim is made, showing the original cost thereof and the 
actual cash value of each article at the time of the loss, and the 
amount of the loss thereon; (b) a statement in detail of the 
damage done to the property of the assured; (c) a statement as 
to the ownership of each article of property for which indem- 
nity is claimed, and clearly defining the interests, if any, of the 
assured therein; (d) a statement in detail of the knowledge 
and belief of the assured as to the date of the occurrence of the 
ioss and as to the manner in which the loss was sustained—the 
mere disappearance of the article not to be sufficient evidence 
of loss by burglary, theft, or larceny; (e) a statement in detail 
of all concurrent insurance and of all similar insurance, 
whether valid or not, on the property insured; (f) a statement 
as to the purposes for which and the persons by whom the 
premises were occupied at the time of the loss. The delivery or 
withholding of any form by the company or the receipt or re- 
tention of any form of proof by the company, or any act of the 
company or its representative in the investigation of any claim, 
shall not waive any of the company’s rights.” 

On February 20, 1913, Mrs. Dulany filed with appellant a 
statement and proof of loss under which she claimed $790 for 
the loss of the following articles: Gold cigarette case, with 
diamond monogram, J. C. D., $350; embroidered dress, Irish 
lace, $125; fine white dress, hand embroidery, band of fillet, 
Irish lace, $150; one black satin dress, $60; one white serge 
suit, $50; one riding coat, $25; and portierre, $5. 

On April 11, 1913, the appellee filed with the appellant a 
second statement and proof of loss, covering, however, differ- 
ent and distinct articles from those enumerated in her first 
claim. The articles and their respective values specified in the 
second claim were as follows: One child’s gold and pearl 
bracelet, $11; one enamel pin, $3; one tablecloth, $5; twelve 
napkins, $3; two vests, $20 apiece; one vest, $10; six silk 
shirts, $8 apiece—total value $120. Although due, no doubt, 
to an error in addition, the total value of the various articles was 
stated in the proof of loss to be $119. 

The articles specified in the first proof of loss, except the gold 






























irene Seniesa anna ta cietteett insets 


























































































naka ese Ee AE es CI ip cae tI tA A A LCL OEE EIT TA 


484 Insurance Law Journal Vol. 44. [ Oct., 1914. 


cigarette case, which was afterwards recovered, and is not claimed 
for in this case, were stored in a locked storeroom in the base- 
ment of the Washington apartment, and which storeroom had 
been provided for the exclusive use of the appellee. For the 
loss of those articles the liability of the appellant under the ex- 
press provisions of the policy was limited to $50. 

[1] Mrs. Dulany testified that the basement room in which 
the articles were packed had a door which was locked, and a 
window which was also locked; that the key of the door was 
kept in her apartment, and was the only key to her knowledge; 
that the goods were packed in unlocked trunks; that the per- 
sons in the apartment who would have occasion at any time to 
go to the trunks were herself and her maid; that she had not 
examined the trunks since they were packed in the fall of 1912 
until the discovery of their loss in the latter part of January or 
the first part of February, 1913; that she then “found the room 
in utter confusion, the trunks opened, and those things missing.” 
On cross-examination she said that what she meant by “utter 
confusion” was that “everything was pulled around in the trunks 
and the trunks were not in the place where they were usually 
kept,” the goods were disarranged as if some one had gone to 
the bottom of the trunks and pulled things out. None of the 
articles taken from the basement were recovered. Some time 
after the discovery of their loss Mrs. Dulany lost from her rooms 
in the apartment the articles enumerated in the second proof of 
loss. None of these goods have been found, except the cigar- 
ette case, above mentioned. 


The record shows that in the fall of 1912, Mrs. Dulany em- 
ployed a butler named Francois Gindre, who continued in her 
employ until January 9, 1913, on which date he was discharged 
by Mr. Dulany because of a quarrel the butler had with an- 
other servant. Gindre returned in three weeks, and remained 
some time with Mrs. Dulany; how long the record does not 
show. Mrs. Dulany had decided to lease her apartment in the 
Washington for two months. Gindre said he would like to take 
a position in New York for two months, and would let Mrs. 
Dulany know his address so she might get him back when she 
again occupied the apartment. He left on Sunday afternoon in 
the latter part of February, having notified Mrs. Dulany on the 
preceding Saturday of his intention to go. 

Mrs. Dulany testified she missed the goods mentioned in the 
second proof of loss after she had put in the claim for the first 
goods, in which was included the gold cigarette case, but she 
did not recollect how long afterwards; that her husband’s vests 
disappeared the same day the butler left. They were found miss- 
ing the following morning. The cigarette case was picked up by 
an employee at Union Station, in the valley of Jones Falls, the 
morning following the departure of the butler. 
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Mrs. Dulany testified :— 


“He left on Sunday, and I have never heard from him since. _ 


That was the latter part of February. He said he would write 
me and let me know his address, that he would come back to me 
when I opened the apartment again, but I have never heard from 
him since, and in going over his room I found his mattress had 
been slit in a place that big (indicating). I made no effort after- 
wards to locate him. I placed it in the insurance company’s 
hands. ‘The detectives did not think at that time that he was 
guilty. Q. Did you have any reason to think him guilty of 
the larceny of any of those articles? A. Yes; I certainly think 
so; the fact of finding the cigarette case in Jones Falls the day 
after he left and finding the cut in the mattress were two rea- 
sons; and another reason for suspecting him was in going to 
New York without letting me hear from him again. Q. You 
do not know that he threw the cigarette case in Jones Falls. A. 
No; I do not know he did, but I certainly think he did. He 
left on Sunday, and it was found on Monday by an employee at 
the Union Station. Q. This cut in the mattress—describe ex- 
actly how the mattress was cut. A. He had a single bed in his 
room, and the mattress was cut at the top and bottom; a slit 
that long (indicating) where it was bound around with tape and 
the hair had been pulled around. I had to have the mattress 
mended before it could be used again.” 


These facts came to her knowledge after she had filed the first 
proof of loss, in which she stated, “I do not know who to sus- 
pect,” and there is nothing to show that this statement of hers 
was not entirely truthful. 


The appellant refused to pay for any of the losses, and the 
appellee brought suit on the policy. The declaration contained 
two counts: The first claimed for the goods lost from the rooms 
in the apartment, and the second for the loss from the storeroom 
in the basement, and each count charged that the goods had been 
stolen. The defendant filed the general issue plea and one spe- 
cial plea, which averred that it was expressly provided in. the 
policy sued on that it should cover only “for direct loss by 
burglary, larceny, or theft,” and that it also provided that the 
mere disappearance of any article should not be deemed suff- 
cient evidence of its loss by burglary, larceny, or theft, and that 
“the articles mentioned in said declaration were not lost as a 
result of any burglary, larceny, or theft.” The plaintiff joined 
issue upon the first and second pleas, and replied to the third 
plea that the articles mentioned were lost as a direct result of 
burglary, larceny, or theft. Issue was joined upon the replica- 
tion. The case went to trial before a jury, and resulted in a ver- 
dict and judgment for the plaintiff for $180, and from this judg- 
ment the defendant has brought this appeal. 

[2] During the course of the trial two exceptions were re- 
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served by the appellant—one to the ruling of the court on a 
question of evidence, and the other to its ruling on certain 
prayers, and on a motion to strike out evidence. As the impor- 
tant questions in the case arise under the second exception, that 
will be first considered. ‘The burden was upon the plaintiff to 
adduce evidence that would satisfy the minds of the jury that 
the loss of the articles mentioned in the declaration was directly 
caused by burglary, larceny, or theft. The contentions of the 
appellant are :—- 

“There is no evidence in the case legally sufficient to show 
that the loss of any of the articles mentioned in the declaration 
was the result of burglary, larceny or theft. There is no evi- 
dence in the case legally sufficient to show that the plaintiff ever 
filed with the defendant any sufficient proof of loss, as required 
by the policy. There is no evidence in the case legally sufficient 
to show that the defendant gave immediate notice to the police 
authorities in regard to the alleged losses.” 


The first contention was submitted to the court at the close of 
the testimony of both parties by the defendant’s first, second, 
and third prayers, which the court refused. Its second conten- 
tion was presented by its fourth and seventh prayers, which the 
court also refused, and by motion to strike out the second proof 
of loss, which was overruled. Its third proposition was presented 
by its fifth prayer, which was rejected. By the defendant’s 
sixth prayer, which was granted, the jury were instructed that 
the burden of proof was upon the plaintiff to establish by a fair 
preponderance of evidence that the articles which she claims to 
have lost were lost as the result of burglary, larceny, or theft, 
and that the mere disappearance of the articles was not in itself, 
under the terms of the policy on which the suit was brought, 
sufficient evidence of its loss by burglary, larceny, or theft, and, 
unless the jury found some fact or facts offered in evidence in 
addition to the mere disappearance of the articles mentioned in 
the evidence that there was some burglary, larceny, or theft of 
the articles alleged to have been lost, their verdict should be in 
favor of the defendant. 

We have set out the facts and circumstances attending the 
loss of the articles sued for, and we are of opinion that the jury 
might have reasonably concluded that they were lost by larceny 
or theft. Indeed, when the number and character of the goods 
and the circumstances under which they disappeared are con- 
sidered, it is difficult to account for their loss upon any other 
hypothesis. The appellant relied upon the case of Schindler 
vs. U. S. Fidelity & Guarantee Co., 58 Misc. Rep. 532, 109 N. Y. 
Supp. 723; Gordon vs. A%tna Indemnity (Sup.) 116 N. Y. Supp. 
558; Hart vs. American Fidelity Co. (Sup.) 121 N. Y. Supp. 
605 : and Duschenes vs. National Surety Co., 79 Misc. Rep. 232, 
.139 N. Y. Supp. 881. These cases announce the correct rule of 
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law applicable to cases of this kind, but, if we were disposed to 
concur with the conclusions reached by the court upon the facts 
in each of these cases, we should not regard them as controlling 
in this case, because, in addition to the fact of disappearance of 
the articles, there are facts, in our opinion, which tend to show 
that the articles were stolen. 

[3, 4] The defendant’s fourth and seventh prayers attacked 
the sufficiency of the proofs of loss filed by the plaintiff. The 
fourth asserted that, because of the defects in the proof of loss 
stated in the prayer, the plaintiff was not entitled to recover “for 
any of the articles on account of which the suit was brought” ; 
and by the seventh prayer the court was asked to tell the jury :— 

“That there is no evidence in the case sufficient to show that 
any sufficient proof of loss were ever filed by the plaintiff or her 
agents with the defendant as to the articles mentioned in the 
first count of the declaration, and therefore there can be no 
recovery for said articles.” 

It would have been obvious error to have granted either of 
these prayers: First, because there was evidence tending to 
show a waiver as to the sufficiency of the first proof of loss; 
secondly, that the defendant denied its liability for the losses 
specified in the second proof of loss. Under such circumstances, 
the law will not permit an insurer to defeat a recovery upon the 
mere ground of insufficiency of the proofs of loss. It was said 
in Spring Garden Ins, Co. vs. Whayland, 103 Md. 699, 64 Atl. 
925 :—- 

“These preliminary proofs of loss are required for the benefit 
of the insurer, and for his or its benefit exclusively, in order 
that the nature, extent, and character of the loss may be ascer- 
tained. Since this is the case, there is no reason why the insurer 
may not waive a compliance with the provision thus inserted for 
his or its sole benefit. Indeed, the adjudged cases are numerous 
in which the proposition just stated has been announced and ap- 
plied. It is not necessary that an express agreement to waive 
the preliminary proof should be shown. Such a waiver may be 
inferred from the acts and conduct of the company, if those acts 
and the conduct are inconsistent with an intention to insist upon 
a strict performance of the condition. Good faith demands of 
an insurance company frank and open dealing with its policy- 
holder, and if there be any withholding or failure to disclose an 
objection to preliminary proofs beyond a reasonable time after 
they are furnished, or if a refusal to recognize the obligation to 
pay a loss be placed on other and distinct grounds than an alleged 
insufficiency of, or defects in, the preliminary proofs, the com- 
pany will be regarded as having waived all objections that could 
have been taken to such preliminary proofs, These principles 
have been so repeatedly enforced that they must be regarded as 
definitely declared settled in this state and we need not pause to 
quote from decided cases in support of them.” 
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In Backhaus vs. Caledonian Ins. Co., 112 Md. 676, 77 Atl. 310, 
Judge Thomas, speaking for the court, said :— 

“Provisions relating to proofs of loss are, as has been stated, 
inserted in the policy for the exclusive benefit of the insurer, in 
order that it may be informed of the nature, character, and ex- 
tent of the loss, and, while the insurer may stand on its contract 
and exact compliance with its terms, there is no. reason why’ 
these provisions may not be waived by it. The business in which 
insurance companies are engaged is one in which the security 
and protection of the insured are largely intrusted to the hon- 
esty and fairness of the insurer, and this court has frequently 
said that good faith demands of them ‘frank and open dealing 
with their policyholders.’ Any acts or conduct of the insurer, 
or its representatives, that are, under the circumstances, calcu- 
lated to mislead the insurer and to induce him to believe that 
the performance of the condition will not be required, or that 
proofs of loss would be ineffectual and nugatory, will, if he is 
thereby misled, amount to a waiver.” 

Mr. Henry P. Hynson, Jr., who was an attorney for the de- 
fendant company, and who occupied the position of examiner 
of claims made against the company, testified that he did not 
object to the first proof of loss, and his testimony shows that the 
company had determined to resist the payment of the claim on 
other and distinct grounds. He said :— 


“T think this explanation is due to the court and jury. I do not 
object to the proof of loss as a proof of loss, as to its incomplete- 
ness; my objection was as to the proof and the evidence, that 
has been brought to my knowledge, which made me deny the 
claim. * * * Reports made to me by my investigations were 
of such a nature as to lead me to believe that the articles covered 
could have been very well given away or stolen, or could have 
disappeared, and, in fact, there was no direct evidence that there 
was any theft or loss.” 

[51 In view of the testimony tending to show a waiver of 
defects in the proof of loss and of the denial of responsibility 
under the policy, we are of opinion that the case was fully and 
_ fairly submitted to the jury by the defendant’s sixth prayer, and 
that there was no reversible error, under the facts, in overruling 
the motion to strike out the proof of loss covering the articles 
lost from the apartment proper. The defendant’s fifth prayer 
was properly refused. It asked the court to direct a verdict for 
the defendant, for the reason that the plaintiff had offered no 
evidence legally sufficient to show that she gave immediate no- 
tice to the police authorities in regard to the alleged loss of 
any of the articles. The reason assigned was not supported by 
the facts. Referring to the articles lost from the storeroom, 
Mrs. Dulany testified that the police were notified by her hus- 
band, and that the detectives visited the premises, 
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[6] The record contains one bill of exceptions taken to the 
ruling of the court in refusing to admit in evidence a letter from 
iKdgar K. Legg, resident manager of the defendant company, to 
W. J. C. Dulany, the husband of the plaintiff, dated June 3, 
1910. This letter was written more than a year prior to the is- 
suance of the policy sued on, and it was not pretended that it 
ever came to the knowledge of the plaintiff. It simply informed 
the husband of the plaintiff that the policy issued by the de- 
fendant and referred to in the letter covered “only losses from 
within your house, and then only when occasioned by the com- 
mission of a burglary, theft, or larceny.” ‘This knowledge was 
imputed to the plaintiff by the policy sued on, and there was no 
suggestion that she was not fully aware of the restricted lia- 
bility under the terms of the policy. The ruling on this excep- 
tion was correct. 

It follows that the judgment must be affirmed. 

Judgment affirmed; appellant to pay the costs. 

Constable, J., absent. 


COURT OF APPEALS OF NEW YORK. 


YAWGER 
US. 


AMERICAN SURETY CO.* 


1. TOWNS—OFFICERS—LIABILITY ON OFFICIAL BONDS— 
SUCCESSIVE TERMS. 

The supervisor and ex officio treasurer of a town gave a bond conditioned 
that he would faithfully account for all the moneys coming into his 
hands as supervisor, and, having been re-elected for another year, 
gave a new bond with a different surety. At the time the second 
bond was given he had money belonging to the town on deposit in 
a bank which, without his knowledge, was insolvent and in such a 
condition that it could not have paid the deposit. Held, that he did 
not account for the money by carrying the deposit on his books and 
giving a new bond, and the surety on the first bond was liable equally 
with the surety on the second bond for so much of the deposit as was 
lost during his first term. 


(For other cases, see Towns, Cent. Dig. §§ 60, 61; Dec. Dig. § 33.) 


2. PRINCIPAL AND SURETY—LIABILITY OF PARTY SEEKING 
CONTRIBUTION—PAYMENT UNDER COMPULSION. 


The second surety, which paid the amount of the deficit only after its 
liability was adjudged in a suit by the town, was entitled to con- 
tribution from the first surety, though it, was claimed that under a 


* Decision rendered, July 14, 1914. 106 N. E. Rep. 64. 
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proper construction of the bond the second surety was not liable at 
all, since it paid under compulsion and was not a mere volunteer. 


(For other cases, see Principal and Surety, Cent. Dig. §§ 605-623; Dec. 
Dig. § 194.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by John F. Yawger as receiver of the Metropolitan Surety 
Company against the American Surety Company. Irom an order of the 
Appellate Division, First Department (156 App. Div. 504, 141 N. Y. Supp. 
491), reversing an interlocutory judgment and overruling a demurrer 
to the complaint, defendant appeals by permission, bringing up for re- 
view questions certified by the Appellate Division (157 App. Div. 911, 142 
N. Y Supp. 1151). Affirmed. 


Carl Ehlermann, Jr., of New York City, for Appellant. 
John Burlinson Ccleman, of New York City, for Respondent. 


Carpozo, J. 

[1] ‘This case comes here on a demurrer to the complaint. 
One Grisco was the supervisor, and ex officio the treasurer, of 
the town of Cicero, in Illinois. He was elected for the first time 
on April 4, 1905, for the term of one year, and until the election 
and qualification of a successor. By the town charter, the treas- 
urer is required to receive and hold the town’s moneys, and to 
give a bond in a form prescribed by law. It is also declared to 
be his duty “to keep a correct account of all moneys received 
and paid out by him, and when required to furnish to the board 
a statement of the moneys in his hands.” Following Grisco’s 
election in April, 1905, the defendant, American Surety Com- 
pany, became surety for him in the sum of $100,000. The bond 
is dated April 25, 1905; it recites that he was elected super- 
visor on April 4, 1905, for the period of one year, and its condi- 
tion reads as follows :— 

“Now, therefore, if the said Louis Grisco shall faithfully ac- 
count for all moneys that may come into his hands, as such 
supervisor, and pay over the same pursuant to the provisions of 
law or the order or resolution of the board of trustees of the 
town of Cicero, and shall faithfully perform the duties of his 
office to the best of his skill and abilities, then this obligation to 
be void, otherwise to remain in full force and effect.” 

Grisco’s first term expired on April 4, 1906, and he was then 
re-elected for another year. On April 16, 1906, he gave another 
bond similar in form to the first one, with the exception that 
the surety on the second bond was the Metropolitan Surety Com- 
pany and not the defendant. 

Between April 4, 1905, and April 16, 1906, Grisco deposited 
in the Lincoln Bank in Cicero moneys belonging to the town 
amounting in the aggregate to $44,191.39. He drew from. the 
bank during that period only $2,661.61, and these withdrawals 
were all made in May, 1905, the second month of his term. On 
April 16, 1906, when he qualified for his second term, the 
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amount supposed to be on deposit in the bank was $41,529.78. 
Between April 16, 1906, and December of the same year he 
made additional deposits of $12,061.13, and during the same 
period drew from the bank only $100. ‘There was thus a final 
balance for the two years of $53,490.91. 

On December 17, 1906, the Lincoln Bank was adjudged a 
bankrupt. In reality, it had been insolvent for a long time. It 
was insolvent on April 16, 1906, when the Metropolitan Surety 
Company signed a bond for the second term. The allegation is 
that Grisco “did not then nor thereafter withdraw from the 
said Lincoln Bank any of the aforesaid balance of $41,529.78 
which he had on deposit * * * at the conclusion of his pre- 
vious term of office, * * * nor could the said balance have 
been withdrawn on account of the insolvency of said private 
banking institution as herein set forth.” ‘The allegation also is 
that he “did not and could not, on account of the aforesaid in- 
solvency of the said private banking institution,’ pay over the 
said balance to himself as supervisor and treasurer. When 
Grisco’s second term expired in April, 1907, demand was made 
by his successor for the payment of $53,490.91, but he “failed 
and neglected,” so the complaint alleges, “to account for said 
$53,490.91 to the town of Cicero, and failed to pay over said 
sum to his successor, * * * as required by law.” The town 
of Cicero then sued the Metropolitan Surety Company for $53,- 
490.91, with interest. Included in this claim was the $41,529.78, 
deposited in the first term. ‘The action was tried in Illinois, and 
after an appeal had been carried to the highest court of that 
state, the Metropolitan Surety Company, in obedience to the 
judgment of the court, paid to the town of Cicero $58,000. It 
thereupon received an assignment of the town’s rights against 
the defendant, the American Surety Company, by reason of the 
latter’s bond. On this state of facts the plaintiff, as receiver of 
the Metropolitan Surety Company, claims that the loss sustained 
during the first term should be borne by the two surety compa- 
nies, and he brings this action to enforce an equitable contribu- 
tion. 

It is urged for the defendant that there has been no default 
under the first bond. It is insisted that Grisco fulfilled the con- 
dition of the bond when, acting as his own successor, he con- 
tinued the account in the Lincoln Bank during his second term, 
and that thereafter the sole liability, not only for later deposits, 
but also for those made during the first term, devolved upon the 
second surety. We do not share that view. We think that to 
the extent of the loss suffered during the first term the defendant, 
as well as the second surety, was liable to the town, and that 
the second surety, having discharged a debt for which the de- 
fendant was equally bound, is entitled, through the remedy of 
contribution, to enforce an equitable division. Barnes vs. Cush- 
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ing, 168 N. Y. 542, 61 N. E. 902. This must be so unless it can 
be said that Grisco has already satisfied the condition of the de- 
fendant’s bond. We do not think he has. In our view he has 
neither accounted for the moneys that came into his hands dur- 
ing his first term, nor paid them over pursuant to law. 

It is important to bear in mind the nature of a public officer’s 
liability for public moneys received by virtue of his office. His 
liability does not grow out of negligence. It is absolute, admit- 
ting of no excuse, except perhaps the act of God or the public 
enemy. ‘Tillinghast vs. Merrill, 151 N. Y. 135, 142, 45 N. E. 
375, 34 L. R. A. 678, 56 Am. St. Rep. 612; Smythe vs. United 
States, 188 U. S. 156, 23 Sup. Ct. 279, 47 L. Ed. 425. If he puts 
the money in a safe and burglars break open the safe and 
steal the money, he is liable. If he puts it in a bank, and the 
bank loses it, he is liable. The allegation in this complaint is, 
in substance, that the Lincoln Bank lost the money, and lost it 
during the first term. At the end of that term it was no longer 
money in Grisco’s hands; it was no longer money in bank; it 
was merely a fictitious and misleading entry on a balance sheet. 
In these circumstances it is impossiblé to hold that Grisco ac- 
counted for the money by keeping his books as if he still held 
it. The fact is that he had already lost it, and he has never put 
it back. He may have been innocent of any willful wrong, but 
that does not absolve him. He may have been ignorant of the 
loss, but that again does not absolve him. He did not account 
for the money by innocently carrying forward a fictitious balance 
any more than he would have accounted for it by carrying for- 
ward such a balance with guilty knowledge. It might as well be 
said that, if he had put the money in a vault, and the vault was 
robbed without his knowledge, he could have discharged his 
first surety by reporting to the second surety that the money was 
intact. Before the first term was ended, the money had been lost, 
and something more than mere words were needed to restore it. 


We do not mean to say that the plaintiff would establish a loss 
of the money during the first term by proof that the liabilities of 
the bank to all its depositors were in excess of its assets. That 
would not make out a present loss to this particular depositor. 
If the bank, though insolvent, was continuously engaged in busi- 
ness, responding to all demands, so that a check for the town’s 
deposit would have been honored, the loss was not yet complete. 
But the allegations of the complaint show more than a deficit of 
aggregate assets as compared with aggregate liabilities. They 
show that by April, 1906, the deficit had progressed so far that 
the balance due to the town could not have been paid. This 
suffices, we think, to show that part at least of the loss had been 
then sustained. The form of the allegation is criticised, but we 
think it is proof against demurrer. The suggestion is made that, 
even though the treasurer was unable to draw out the entire 
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balance, he might, for all the complaint shows, have drawn out 
part of it. That is something which bears not so much on the 
right of recovery as on its extent. If the plaintiff has a right to 
recover anything, the complaint states a cause of action. The 
measure of the loss may be litigated hereafter. 

[2] It is argued, however, that if the first surety was liable 
to the town for the deposits lost during the first term, the second 
surety, on a proper construction of its bond, was not, and that 
without identity of liability between sureties the right to contri- 
bution fails. We think this argument as applied to the case at 
bar is without force. The second surety in paying this loss was 
not a volunteer. It resisted the town’s suit and did not pay till 
its liability was adjudged. Town of Cicero vs. Grisco, 240 IIl. 
220, 88 N. E. 478. The adjudication seems to be in accord with 
the settled rule in Illinois. Morley vs. Town of Metamora, 78 
Ill. 394, 20 Am. Rep. 266; Cowden vs. Trustees of Schools, 235 
Ill. 604, 85 N. E. 924, 23 L. R. A. (N. S.) 131, 126 Am. St. Rep. 
244. At all events, the second surety, having discharged the de- 
fendant’s liability not officiously, but under compulsion of law, 
has brought itself within the reason and the equity of the rule 
of contribution. Aspinwall vs. Sacchi, 57 N. Y. 331; Pease vs. 
Egan, 131 N. Y. 262, 273, 30 N. E. 102. 

Our conclusion, therefore, is that the town treasurer did not 
account for the town’s moneys and pay them over to his succes- 
sor by taking office a second time and giving a new bond, and 
that to the extent that the moneys were lost during the first term 
the defendant continued liable. 

The order should be affirmed, with costs, and the question certi- 
fied answered in the affirmative. 

Willard Bartlett, C. J., and Werner, Hiscock, Chase, Hogan, 
and Miller, JJ., concur, 

Order affirmed. 


0 


SUPREME COURT OF NEW YORK. 


APPELLATE’ DIVISION. SECOND DEPARTMENT, 


AUTOMATIC SPRINKLER CO. OF AMERICA 


vs. 
EMPLOYERS’ LIABILITY ASSUR. CORPORATION, Limitep, oF 
Lonpon.* 


1. APPEAL AND ERROR—CHANGE OF THEORY ON APPEAL. 


Where the trial court directed a verdict in favor of plaintiff on the theory 
that the action was for breach of contract, the verdict cannot be 


* Decision rendered, July 31, 1914. 148 N. Y. Supp. 1or3. 
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sustained on appeal on the theory that the action was independent of 
any contract. , 

(For other cases, see Appeal and Error, Cent. Dig. §§ 1053-1063, 1066, 
1007, 1161-1165; Dec. Dig. § 171.) 


2. INSURANCE—LIABILITY INSURANCE—ACTIONS—LIMITA- 
TION. 


Under Code. Civ. Proc. § 414, allowing the parties to establish by written 
contract a shorter limitation of action than provided by law, an em- 
ployer protected by liability insurance must bring his action to recover 
for loss or expense for which the insurer was liable within the time 
prescribed by the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. Dig. 
§ 622.) 


Appeal from Special Term, Kings County. 

Action by the Automatic Sprinkler Company of America against the 
Employers’ Liability Assurance Corporation, Limited, of London. [rom 
an order setting aside a directed verdict in favor of plaintiff and granting 
defendant a new trial, plaintiff appeals. Order affirmed. 


Argued before Jenks, P. J., and Burr, Carr, Rich, and Stapleton, JJ. 
J. Stewart Ross, of Brooklyn, for Appellant. 


Bertrand L, Pettigrew, of New York City (Walter L. Glenney, of 
New York City, on the brief), for Respondent. 


STAPLETON, J. 
The plaintiff sued the defendant to recover damages in the sum 


of $12,626. ‘That sum was in excess of the sum of $5,000, which 
the defendant paid the plaintiff in discharge of its obligation under 
a contract of insurance against casualty. By that contract the 
defendant agreed to indemnify the Manufacturers’ Automatic 
Sprinkler Company for damages paid by it on account of bodily 
injuries accidentally suffered by its employees while at or about 
its work, described in a schedule attached to the contract, by rea- 
son of the prosecution of the work at the location described in 
the schedule. The period covered by the insurance began on the 
30th day of January, 1909, and ended on the 30th day of Janu- 
ary, 1910. 

The contract contained conditions. ‘Those pertinent to this 
discussion read :— 

“Condition A: The corporation’s liability on account of an 
accident resulting in such injuries to one person, including death, 
is limited to five thousand ($5,000) dollars and subject to the 
same limit for each person, the corporation’s total liability on 
account of any one accident resulting in injuries to more than 
one person, including death, is limited to ten thousand ($10,000) 
dollars. 

“In addition to the limits specified above, the corporation will 
pay all expenses resulting from claims upon the assured on ac- 
count of bodily injuries, including death, as aforesaid; but the 
assured shall not voluntarily assume .any liability, nor shall the 
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assured, without the written consent of the corporation previ- 
ously given, incur any expense or settle any claim, except at his 
own cost, or interfere in any negotiation for settlement, or in any 
legal proceeding; except that the assured may provide, at the 
corporation’s expense, at the time of the accident, such immedi- 
ate surgical relief as is imperative. Whenever requested by the 
corporation, the assured shall aid in securing information and 
evidence, and the attendance of witnesses and in effecting set- 
tlements and in prosecuting appeals.” 

“Condition E: If thereafter any suit, even if groundless, is 
brought against the assured to enforce a claim for damages on 
account of an accident covered by this policy, the assured shall 
immediately forward to the corporation every summons or other 
process as soon as the same shall have been served upon him, 
and the corporation will, at its own cost, defend such suit in the 
name and on the behalf of the assured, unless the corporation 
shall elect to settle the same or to pay the assured the indemnity 
provided for in condition A hereof, in which case the corporation 
shall not be liable for any further expenses after such payment 
shall have been made. 

“Condition F: No action shall lie against the corporation to 
recover for any loss or expense under this policy unless it shall 
be brought by the assured, for loss or expense incurred and paid 
in money by the assured, after the trial of the issue; nor_unless 
such action is brought within ninety (90) days after the payment 
of such loss or expense.” 

On September 27, 1909, one O’Neill, an ‘employee of the as- 
sured, who was within the scope of the contract, accidentally suf- 
fered bodily injury. On October 11, 1909, he commenced an 
action against the assured to recover damages. ‘The cause was 
tried April 26 to May 2, 1910, and on May 5, 1910, judgment 
was entered upon a verdict in O’Neill’s favor for $17,120.05. 
On May 26, 1910, the assured directed the insurer to appeal 
from the judgment. On July 15, 1910, the assured, pursuant to 
the Business Corporations Law (Laws of 1909, c. 12, art. 2, 
constituting chapter 4 of the Consolidated Laws), consolidated 
with the plaintiff. The judgment was affirmed, and on March 
20, 1911, it was paid by the plaintiff. To the amount paid the 
defendant contributed $5,000 and the costs on appeal. On Octo- 
ber 12, 1911, this action was commenced. Upon the trial the 
defendant expressly stated that it did not question the right of 
the plaintiff to prosecute the action as the successor of the as- 
sured. 


The complaint alleged the corporate character of the parties; 
the making of the contract of insurance, which it pleaded in 
extenso; the consolidation of the assured and the plaintiff; the 
injury to O'Neill; the institution of his suit against the assured; 
the exercise of the defendant of its rights under conditions A 
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and E of the contract (which conditions have been hereinbefore 
quoted), whereby it took the O’Neill litigation from the control 
of the assured and exclusively controlled it; the result of that 
suit; the payment of the O’Neill iudgment by the plaintiff; the 
contribution of $5,000 to that payment by the defendant; the 
opportunity of the defendant, at one stage of the litigation, to 
settle and obtain a release from O’Neill for $500, at another 
stage for $1,000, and at a still later stage for $4,000; the offer 
of the defendant to settle for $350 at the time of O’Neill’s offer 
to settle for $500; the offer of the defendant to settle for $750 
at the time of O’Neill’s offer to settle for $1,000; and the offer 
of the defendants to settle for $3,750 at the time of O’Neill’s 
offer to settle for $4,000; the.failure of the defendant, at any 
time before O’Neill recovered his judgment, to communicate 
the information of these offers to the assured; and the negli- 
gence of the defendant in not communicating to the assured the 
information of those offers, to the assured’s damage. The 
amended answer of the defendant denied the offers of settle- 
ment for $500 and $1,000. It denied the offer to settle for $4,000. 
It alleged, perhaps needlessly, that an attorney connected with 
the office of O’Neill’s attorney made an offer to settle the 
O'Neill claim for $4,000; that the defendant offered $3,700 in 
settlement; that the assured was advised of the offer, but not, 
however, until the offer had been withdrawn by the attorney’s 
representative who made it; and that it had no knowledge or in- 
formation sufficient to form a belief that that representative was 
authorized by O’Neill to make the offer. It pleaded, as a bar to 
the action, the defense of a short limitation prescribed by the 
written contract of the parties. Upon the trial the court refused 
to submit to the jury the question of the defendant’s negligence 
in failing to inform the assured of the alleged offers of settle- 
ment, as there was no evidence that an authorized, unequivo- 
cable, and unconditional offer of settlement had been made at 
any time. The learned trial justice induced the plaintiff’s counsel 
to amend his complaint by adding to it a paragraph which reads: 

“That by reason of the foregoing facts, as hereinbefore al- 
leged, the Manufacturers’ Automatic Sprinkler Company was 
compelled to pay, to satisfy the judgment obtained against it by 
John O’Neill, the sum of $12,898.80, and by reason of that 
payment, so compelled to be made by the Manufacturers’ Auto- 
matic Sprinkler Company, the Manufacturers’ Automatic 
Sprinkler Company and its successors were damaged in the sum 
of $12,898.80.” 

The court thereupon directed a verdict for the plaintiff for 
the full amount claimed. The theory of the direction, as an- 
nounced by the court, was that the defendant, having elected to 
contest the liability of the assured to the person injured, was 
absolutely obligated by its agreement to pay any judgment re- 
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covered against the assured. The court entertained and subse- 
quently granted a motion to set aside the verdict and for a new 
trial as a matter of law, because the action was not commenced 
within the period prescribed in the contract as the time within 
which an action to recover under the policy must be brought. 
From the order effecting that determination, this appeal is taken. 

[1, 2] The sole question presented for adjudication, there- 
fore, is: Is this action barred by the agreement of the parties 
contained in condition F, hereinbefore quoted; it being con- 
ceded that it was not brought within the time therein prescribed ? 
We think, clearly, that the action was brought to recover for loss 
and expense incurred and paid in money after a trial of the issue 
between the employees and the assured. The appellants assert 
that the action was not brought under the policy, and that the 
provisions of condition F do not apply; that the action was for 
the negligence of the defendant in failing to protect the interest 
of the assured, for whom it acted as its attorney and on its behalf. 
If it be granted that a breach of duty, independent of the mere 
contract obligation between the parties, upon which a liability 
could be based, was pleaded, the concession is unserviceable, as 
it was held by the trial court that negligence was not proved. 

The verdict having been directed upon the theory that there was 
a breach of contract, the action must be considered as one 
brought under the contract; and, it not having been brought 
within the time prescribed by the agreement of the parties, within 
which an action must be instituted, the order was properly made, 
and it must be affirmed, with costs. Section 414, Code of Civil 
-Procedure; Tolmie vs. Fidelity & Casualty Co., 95 App. Div. 
352, 88 N. Y. Supp. 717, affirmed 183 N. Y. 581, 76 N. E. 1110. 
All concur. “ 


a 


SUPREME COURT OF NEW YORK. 


TrIAL TERM. RENSSELAER CouUNTY. 





UNITED WASTE MFG. CO. 
vs. 
MARYLAND CASUALTY CO* 


1. INSURANCE—INDEMNITY INSURANCE— CONSTRUCTION 
OF POLICY. 


An employer’s indemnity insurance policy, providing that it should not 

* cover any accident to a child employed contrary to law, did not cover 

an injury received by a boy under sixteen years of age While in the 
insured company’s employ. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 
oe eee cg a ae eee 
* Decision rendered, May, 1914. 148 N. Y. Supp. 852. 
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2. INSURANCE—INDEMNITY INSURANCE—CONSTRUCTION. 


An employer’s indemnity insurance policy requiring the insurer to in- 
vestigate and defend all suits brought against the insured, even if 
groundless, of which notice was given, unless the insured should elect 
to settle, did not require it to defend an action for which it was not 
liable under the policy. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


3. INSURANCE—INDEMNITY INSURANCE—ESTOPPEL. 

An employer’s indemnity company, by assuming the defense of a neg- 
ligence action pursuant to its policy, is not estopped from denying 
liability thereon; especially where it has reserved its rights in the 
matter. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


4. INSURANCE—INDEMNITY INSURANCE—REASONABLENESS 
OF NOTICE—QUESTION OF LAW. 

Where an employer’s indemnity insurance company defended an action 
against an insured, but expressly reserved its right to disclaim liability, 
and, upon ascertaining that it was not liable on the policy regardless 
of the liability of the insured, its attorney notified insured that his 
client would no longer defend, and requested that the insured have 
its attorney substituted in his place as he would withdraw from the 
case on a certain day, and where the insured made no attempt to have 
such substitution made and permitted a default, the question of the 
reasonableness of the notice was one of law for the court. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


Action by the United Waste Manufacturing Company against the 
Maryland Casualty Company to recover under a policy of indemnity 
insurance. Trial before the court without a jury. Complaint dismissed. 


‘ 


Shaw, Bailey & Murphy, of Troy, for Plaintiff. 
William E. Fitzsimmons, of Albany (Michael D. Reilly, of Albany, 
of counsel), for Defendant. 


Rupp, J. 

This action is brought to recover under a policy of indemnity 
insurance issued to the plaintiff by the defendant. The recovery 
sought is $1,700, with interest. The amount is made up of 
$1,450 paid by the plaintiff i in settlement of two actions for per- 
sonal injuries brought against it because of the injury of Peter 
Maloney, an infant, who had been in the employ of the United 
Waste Manufacturing Company, and the further sum of $250 
which the plaintiff claims to have paid as counsel fees in connec- 
tion with the settlement of the said cases. 

The policy of indemnity issued by the defendant contained this 
clause :— 

“This policy does not cover any accident to or caused by any 
child employed by the assured contrary to law.” 

Peter Maloney was injured in August, 1912. 

In the report of the accident made by the waste company to 
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the insurance company, it was stated that the injured boy was 
eighteen years of age. 

In the action brought against the waste company to recover for 
injuries to the Maloney boy, the complaint alleged that the boy 
was under sixteen years of age. The answer of the waste com- 
pany denied this allegation. 

The answer was verified by an officer of the waste company, 
and in about five weeks after the answer was verified the at- 
torney for the insurance company wrote a letter addressed to 
the waste company, asking it “to make a careful examination of 
your files to ascertain whether or not you have on file a certifi- 
cate as to the age of Peter Maloney, whose father claims in his 
complaint against you that the boy is under sixteen years of age.” 

Immediately the waste company replied, stating that there 
was no certificate on file and that all that was known by the 
waste company concerning the boy’s age was that the boy’s father 
had stated that he was over sixteen. The waste company further 
says that it never had a “certificate of his.” 

In the answer filed by the waste company, William E. Fitz- 
simmons, the attorney of the Maryland Casualty Company, ap- 
peared as the attorney for the defendant waste company, and 
this appearance was under and in accordance with the provisions 
of the policy issued by the Maryland Casualty Company. 

The answer filed in the Maloney action was the answer of the 
waste company, and it set forth such facts and made such alle- 
gations as were relied upon by the waste company in making its 
defense in the Maloney case. 

The question as to the boy’s age at the time of his employment 
by the waste company was the subject of consideration by the 
casualty company. As above stated, immediately after the an- 
swer had been interposed, inquiry was made by the casualty com- 
pany concerning the certificate. 

Within five days after the waste company stated that it never 
had had a certificate the casualty company’s attorney addressed 
to the waste company, for which company the attorney was ap- 
pearing in the negligence action, another letter calling the waste 
company’s attention to the fact that its original report of the 
accident stated that Peter Maloney was of the age of eighteen 
years, and that upon investigation thus far made “it would 
appear that he was under sixteen years of age,” and called the 
waste company’s attention to the clause of the policy which pro- 
vided :-— 

“That no minor under the legal age is to be employed con- 
trary to law and without a proper certificate on file in your office.” 

Then the attorney for the casualty company in this same letter 
says :-— 

“In the meantime, so that your interests may be fully pro- 
tected, I will, on behalf of the company, continue to handle the 
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action founded upon the above entitled claim pending the com- 
pletion of our investigation, the company, however, reserving 
all of its rights to make a disclaimer of liability on account of 
the accident in the above entitled matter. If you desire that 
your attorney co-operate with me, I will be very pleased to take 
the matter up with him at any time.” 

Three days after receiving this letter the waste company re- 
plied, saying :-— 

“This boy’s father who was working for us at the time asked 
us to employ him and said that he was over sixteen years of age 
and we can furnish you with an affidavit to that effect.” 

On the following day, January 8, 1913, the attorney repre- 
senting the casualty company addressed a letter to the waste 
company, in which he said :— 

“T have written to the Health Department of the City of Woon- 
socket, R. I., and also to the pastor of the church in which Peter 
Maloney was baptized, for data as to the date of his birth. 
Within a day or two, I expect to be in possession of the informa- 
tion requested. I am satisfied, however, from a letter exhibited 
to me this morning.by Mr. Carter, attorney for the plaintiff, re- 
ceived from the pastor of the church to which I have written, 
that Maloney was not sixteen years of age at the time he was in- 
jured. If my further investigation bears out that fact, the Mary- 
land Casualty Company will disclaim liability in this case. I 
therefore write to urge you to consult your corporation attorney 
at once. 

“This morning, Judge Cochrane of the Supreme Court was 
about to place the action founded upon this claim on the day 
calendar, which means that we must be ready at all times to 
proceed with'the trial. After I explained the situation he con- 
sented to allow the matter to rest for one week, during which 

‘time, you are to have your own attorney substituted in my place. 

“T will be pleased to give your attorney the result of my in- 
vestigation in the matter.” 

The next day the casualty company wrote a letter directed to 
the plaintiff, the waste company, saying :—- 

“The investigation made in the above caption, by our attorney, 
Mr. Fitzsimmons of Albany, N. Y., shows that injured in this 
case at the time of the accident, was not of legal age and 
was therefore employed by you contrary to law and in violation 
of the terms of our policy. We therefore must disclaim all lia- 
bility under your policy in this case, and are to-day advising our 
attorney, Mr. Fitzsimmons, to withdraw his appearance in suit 
entered in this caption and turn same over to you or your at- 
tornevs for future defense.” 

The following day, January 10, 1913, the attorney for the cas- 
ualty company addressed a letter to the waste company, as fol- 
lows :— 





Misc.| United Waste Mfg. Co. vs. Md. Casualty Co. 501 


“In conformity with instructions received from the home office 
of the Maryland Casualty Company under date of yesterday, I 
hereby formally notify you that I have been directed to with- 
draw as attorney for defendant in the two actions founded upon 
the above entitled claim. I will withdraw from the case Mon- 
day, January 13th, but what would be preferable, have your own 
attorney substituted in my place at that time. Will you be kind 
enough to communicate with me before 12 o’clock Monday, what 
attorney is to be substituted in my place, if any? As I advised 
you a few days ago, one of the actions founded upon this claim 
is to be ready for trial Thursday, January 16, 1913.” 

On the following day, January 11th, the waste company ad- 
dressed a letter to the Maryland Casualty Company, sending it 
to the home office in Baltimore, saying :— 

“We are in receipt of your favor of January 9, 1913, in ref- 
erence to the above entitled claim. This action was commenced 
a long time ago. The papers were turned over to you and you 
assumed the defense of it. We understand that the case is now 
about to be reached for trial at the Albany Trial Term. The in- 
formation, which we have at hand, and which was furnished us 
at the time of the employment of Maloney, shows that he was 
then over the age of sixteen. We expect you to defend this 
action and pay whatever judgment may be recovered against us, 
if any, in accordance with the terms of the policy, which you 
issued to us and in view of the charge you have had of this case. 
You will understand that we do not and will not assent to. your 
taking this case up to this point and then abandoning it. You 
will appreciate the damage that would result to us from such 
course and the position in which you have placed us, and we do 
not intend to be foreclosed by any such disposition on your part.” 

On January 15, 1913, the casualty company’s attorney tele- 
graphed to the waste company that in accordance with instruc- 
tions from Justice Cochrane, who was presiding at the Trial 
Term where the case was marked ready for trial, he had filed the 
papers in the Maloney action with the clerk of the court, and that 
the cause was on the day calendar for trial for the next day. 

This telegram was sent on the 15th. An inquest was taken in 
the Maloney action on the 22d day of January, 1913, the verdict 
of the jury being in favor of the plaintiff for the sum of $2,300. 

After the entry of the judgment in the Maloney case the waste 
company made a motion to open the default. That motion was 
not prosecuted, and the two actions growing out of the injury to 
the Maloney boy were settled by the waste company by the pay- 
ment of $1,450, for which sum this action is brought by the waste 
company, claiming that the casualty company, the defendant 
here, is liable under its policy for the amount thus ‘paid by the 
waste company in settlement of the Malone cases, together with 
the sum of $250 alleged to have been paid by the waste company 
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for counsel, and that such liability grows out of the policy of 
indemnity. 

That reliance is had by the plaintiff in this action, in seeking a 
recovery agaitist the defendant, principally because the defend- 
ant appeared in the Maloney case, undertook the defense thereof, 
and, as the plaintiff claims, abandoned the case to the prejudice 
and damage of the plaintiff here. 

‘pon this trial the issues involved in the Maloney case against 
the waste company were not intended to be tried out, but testi- 
mony was permitted, as shown by a birth certificate, from which 
it appeared that the Maloney boy was born November 16, 1896, 
and that therefore he was under sixteen years of age at the time 
of the accident, and for the purpose of inquiring as to the claim, 
which appeared in the correspondence, made by the waste com- 
pany to the effect that the father of the boy had told an officer of 
the waste company that the boy was over sixteen years of age, 
the defendant called the father as a witness upon this trial, and 
the father testified that the boy was in fact under sixteen years 
of age at the time of the accident, and that the father had never 
informed the waste company or any of its officers that the boy 
was over sixteen years of age. 

[1] The question therefore fairly comes as to the liability of 
the defendant here under its policy. 

If the boy was under sixteen years of age, the waste company 
was not protected by the policy issued by the defendant. 

The report of the accident made by the waste company to the 
casualty company showed that the boy at the time of the acci- 
dent was at least eighteen years of age. By the record herein- 
before set forth it appears that immediately after the joining of 
the issue in the Maloney case the question of the age of this 
boy was a matter of careful consideration. and deep concern on 
the part of the casualty company. It properly was so, for if 
the boy was less than sixteen the casualty company should not 
be called upon to defend under its policy, and would not be called 
upon eventually to pay any judgment which might be entered. 

The casualty company advised the waste company immediately 
as to what its investigation showed and called upon the waste 
company for a certificate provided for by law. The certificate 
was not on file and never had been. 

By the letters of the waste company it appeared that as to the 
age of the boy it relied entirely upon the statement made to it by 
the boy’s father. 

In the trial of this issue the boy’s father denies that he made 
such a statement. 

The casualty company gave notice to the waste company as to 
its disclaimer of liability after it was shown that the boy was 
under sixteen years of age. It called the attention of the waste 
company to the certificate of birth shown to the casualty com- 
pany’s attorney by the attorney representing the Maloney boy. 
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The casualty company’s attorney notified the plaintiff as to the 
condition of the case on the calendar, caused the case to be held, 
took the advice of the presiding justice, disposed of the papers 
in the case in accordance with the instructions of the court, 
promptly advised the waste company, suggested substitution of 
attorneys, indicated a willingness and a desire and intention to 
retire from.the case, because the casualty company would not 
assume the liability incident to a defense of the case under the 
facts which had been developed concerning the boy’s age. 

The waste company did not see fit to cause a substitution to 
be made, did not see fit to appear in the court, would not assume 
any liability or responsibility, did not furnish any evidence that 
it might have had concerning proof as to the boy’s age, simply 
reiterated that it relied upon the statement of the father, did not 
see fit to interest itself at all in the matter of inquiring as to the 
correctness of the birth certificate which the waste company was 
advised plaintiff’s attorney, Mr. Carter, had. 

The first letter of the casualty company’s attorney informed 
the waste company that investigation showed that the boy was 
under sixteen years of age, and that the company, in order that 
the interests of the waste company might be fully protected, 
would “continue to handle the action founded upon the above 
entitled claim pending the completion of our investigation, the 
company, however, reserving all of its rights to make a disclaimer 
of liability on account of the accident in the above entitled mat- 
ter.” 

This letter was written eighteen days before the inquest was 
taken, the casualty company thereby expressly reserved its right 
to make a disclaimer of liability, and contained an offer to co- 
operate with the waste company’s attorney. 

The letter of January 17th, written by the attorney for the 
casualty company to the waste company, in which an offer of 
settlement is referred to, cannot be relied upon here as indicating 
that the casualty company had in any way reconsidered the posi- 
tion which it had taken with reference to its liability under the 
policy or with reference to the attitude which the casualty com- 
pany would bear in the matter of presenting the waste company’s 
defense in the Maloney case. 

The plaintiff contends that the casualty company never re- 
turned the. summons of the papers in the Maloney action to the 
waste company and never actually offered or tendered a written 
stipulation for substitution of attorneys. 

The testimony, however, shows, as indicated by the letters re- 
ceived, that the defendant here requested the plaintiff to substi- 
tute its own attorneys, and that the defendant here offered to turn 
over the papers to the plaintiff, and in fact left them with the 
clerk of the court, under the instructions of the court, and noti- 
fied the waste company to that effect. 

The plaintiff operated a shoddy factory or mill, and the 
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Maloney boy was employed as a feeder boy at one of the picking 
machines. The evidence shows that he was under sixteen years 
of age at the time of his injury. His employment was in viola- 
tion of the law. 

The indemnity policy did not cover the accident suffered by 
the Maloney boy, for the reason that he was employed by the 
assured contrary to law. 

The defendant was not obliged to defend an action “which was 
excepted in terms by the policy. 

[2] ‘The defendant was obliged to investigate and defend all 
suits brought against the insured, even if groundless, of which 
notices were given, unless the defendant should elect to settle the 
claim or suit. But that requirement did not, and could not, call 
upon the defendant to defend an action for which under the 
terms of the policy it was not liable. 

That is not what is meant by the provision with reference to 
defending suits even if groundless. 

[3] An insurance company by assuming the defense of a neg- 
ligence action, pursuant to the provisions of its policy, is not 
estopped from denying its liability thereunder. Buffalo Steel 
Co. vs. Attna Life Ins. Co., 156 App. Div. 453, 141 N. Y. Supp. 
1027. 

The case just cited is in affirmance of the Trial Term, Wheeler, 
J., 136 N. Y. Supp. 977. Justice Wheeler writes :— 

“Tt appears from the correspondence between the parties and 
the evidence on this trial that the claim that Tetter was under 
the age of sixteen at the time of the accident was brought to 
the attention of both parties, and the claim of the insurance com- 
pany that, if such was the fact, the risk was not covered by the 
policy, was the subject of discussion between them.” 

With an understanding between the parties in the case just 
cited, the attorney for the insurance company appeared and 
tried the action, which resulted in a judgment, and it was 
claimed that the action on the part of the insurance company 
amounted “to a waiver of any defense that the risk was not one 
assumed by it, and is therefore estopped from now asserting 
such defense in this action to charge it with liability.” 

The court says :-— 

“In the case at bar there seems to have been a mutual under- 
standing between the parties to this action that the insurance 
company should defend the action with a full ‘reservation of 
policy rights.’ ” 

With such reservation and with such understanding even the 
conduct of the defense by the insurance company and the taking 
of an appeal after judgment rendered does not fix a liability 
upon the insurance company when it is free from such liability 
under the terms of the policy issued. 

In this case there was not an agreement, nor an understanding, 
but there was a reservation on the part of the casualty company 
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of its rights, and what it did in the matter of appearance and 
defense was done with such reservation and under such reserva- 
tion. 

Because it did what it did, the plainitff here seeks to hold the 
defendant liable under a policy under which it is not liable, and 
it is sought to hold the defendant liable simply because, and only. 
because, the casualty company appeared in the action and un- 
dertook, up to a certain point, the defense of the Maloney case. 

If an insurance company is not liable where it undertakes the 
defense and conducts the trial and argues the appeal, with an 
understanding by the parties that the insurance company reserves 
its rights, then why should the company be liable where it did 
everything that it could do on its part to reserve and preserve 
its rights, and to induce the insured to either recognize the facts 
as they were or demonstrate to the reasonable satisfaction of the 
insurance company that the case was one in which there was on 
the part of the insurance company a liability? 


lf the waste company had protected its interests by defending 
the Maloney case, and it had resulted in an adjudication to the 
effect that the Maloney boy was over sixteen and that the waste 
company was liable because of negligence in its relations with 
the Maloney boy, the Maryland Casualty Company would have 
been liable under its policy, not only for the judgment recovered, 
but for the costs and counsel fees to which it had been put in 
being obliged to itself look after the Maloney case; but because 
the defendant interposed an answer, verified by the waste com- 
pany’s officer, and appeared as the attorney of record at the 
trial court, under the conditions developed in this case, having 
in mind the effort on the part of the Maryland Casualty Com- 
pany to fully advise the plaintiff of the facts developed, of the 
relation which they bore to the parties, of the claims of the 
casualty company, and of the reservation of its rights, it cannot 
be said in law or equity that this defendant should be held liable 
for the sums paid in satisfaction of the claim of the Maloney 
boy, when the evidence shows that under the policy of insurance 
the defendant was not liable. 

In Koester vs. Rochester Candy Works, 94 N. Y. 95, 87 N. E. 
77,19 L. R. A. (N. S$.) 783, 16 Ann, Cas. 589, and in People 
vs. Werner, 174 N. Y. 132, 66 N. E. 667, the Court of Appeals 
indicates that there is a difference between a civil action growing 
out of the employment of a minor in violation of the statute and 
a criminal prosecution based upon the same cause; but in either 
case the employment remains a violation of the law. 

The employment of the Maloney boy by the waste company 
was a violation of the law, and the policy issued by the defendant 
did not cover any accident to a person or child thus employed. 

In this trial the plaintiff made no proof as to the boy’s age, ob- 
jected to any evidence being adduced on that subject, took excep- 
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tions to the rulings that permitted the proof, and stands before 
the court relying entirely in its prayer for judgment upon the 
fact that the casualty company appeared in the action and re- 
fused to continue in the action, notwithstanding the notice which 
the casualty company gave repeatedly to the plaintiff; that 
therefore and for that reason there is a liability here. 

The decision in Buffalo Steel Co. vs. Aétna Life Ins. Co., as 
set forth particularly in the opinion of Justice Wheeler at the 
Trial Term, is, it seems, the law of this case. 

The court there held that the insurance company conducting 
the defense had not estopped itself from disclaiming liability, it 
having notified the plaintiff of its claims. 

The situation is the same here, except that the insurance com- 
pany here did not conduct the defense; it gave the plaintiff 
every opportunity to protect its own interests, stated clearly the 
reasons for the position which it took, frankly stated the de- 
velopment as the result of its investigation, the sources of its 
knowledge, and publicly presented the matter in court at the 
Trial Term. 

Judgment was not taken by surprise, even if it was by default. 

A more serious question might have arisen if under the cir- 
cumstances the defendant had gone on with the defense. How- 
ever that may be, the question is fairly here, and what is the law 
and what equity requires to be done should be done. 

[4] The plaintiff contended upon the trial that the question as 
to the reasonableness of the notice given to it by the defendant, 
with the request to come into the action and defend, should have 
been submitted to a jury. It seemed then to the court, and it 
now seems, that that is a question of law, that all the questions 
here involved are those of law. 

Whether this court is right can hereafter be determined by a 
higher court. 

All of the cases bearing upon the questions here involved have 
been read and the rules laid down have been applied. The re- 
sult is that in the opinion of this court the plaintiff should not 
recover. 

A jiudgment may be entered dismissing the plaintiff's com- 
plaint. with costs. 

Complaint dismissed. 
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BROWN 7. PITTSBURGH LIFE & TRUST CO. (No. 162.)* 


(Court of Appeals of Alabama.) 


1. CONSTITUTIONAL LAW — INSURANCE — REGULATION — 
OCCUPATION TAXES — CONSTITUTIONALITY OF 
STATUTES. 

Code 1907, § 2089, as amended by Act Aug. 31, 1909 (Laws 1909 [Sp. Sess.] 
p. 337), and Revenue Act March 31, 1911 (Laws 1911, p. 163) § 4, 
require insurance companies when filing the statement required by 
Code 1907, § 4556, to pay as a tax for doing business in the state 
certain percentages of the gross premiums received in the state. 
Section 4556 provides that foreign insurance companies shall not be 
authorized to do business in the state until they file a certified copy of 
their charter and a statement of their financial condition and business. 
Held, that the tax imposed by such statutes is neither a property 
nor a franchise tax, but is a privilege or license tax, and the statutes 
are not in violation of Const. U. S. Amend. 14. 

(For other cases, see Constitutional Law, Cent. Dig. §§ 687, 831, 905; Dec. 
Dig. §§ 230, 287; Insurance, Cent. Dig. § 4; Dec. Dig. § 4. 


2. INSURANCE — REGULATION — OCCUPATION TAXES — CON- 
STRUCTION OF STATUTES. 

The tax is to be computed upon the premiums collected from residents of 
this state by foreign insurance companies, whether actually received by 
them within or without the state, especially as otherwise the statute 
could be evaded by requiring payment of all premiums at the home 
office of the company in another state. 


(For other cases, see Insurance, Cent. Dig. §§ 16, 18-22; Dec. Dig. § 20.) 


3. STATUTES—CONSTRUCTION—LITERAL INTERPRETATION. 


A literal interpretation which would defeat the manifest purposes of a 
statute and permit evasions will not be adopted if any other reasonable 
construction consistent with such purpose can be given to it. 


(For other cases, see Statutes, Cent. Dig. § 268; Dec. Dig. § 180.) 


Appeal from City Court of Montgomery; Gaston Gunter, Judge. 

Action by the Pittsburgh Life & Trust Company against Cyrus B. 
Brown. From a judgment for plaintiff, defendant appeals. Reversed and 
rendered. 


R. C. Brickell, Atty. Gen., for Appellant. 
Frank Ewing and A. G. & E. D. Smith, all of Birmingham, for 
Appellee. 


* Decision rendered, June 9, 1914. Rehearing denied, June 30, 1914. 
65 South. Rep. 699. 





508 Insurance Law Journal Vol. 44. [ Oct., 1914. 


BROWN, State Ins. Com’r, vs. PROTECTIVE LIFE INS. 
CO. (No. 126.)* 


(Supreme Court of Alabama.) 


1. TAXATION—EXEMPTION—STATUTORY PROVISIONS. 


A statute creating an exemption from taxation or substituting for the 
benefit of particular parties taxation less onerous than that which 
others must bear must be strictly construed, and a total or partial 
exemption must be expressed in clear and unambiguous terms, and 
may not be deduced from language of doubtful import. 


(For other cases, see Taxation, Cent. Dig. §§ 321-323, 325, 332, 333; Dec. 
Dig. § 204.) 


2. STATUTES—CONSTRUING AS AN ENTIRETY. 


In construing a clause or provision in a revenue bill, all the sections and 
provisions of which became law at the same time, the whole bill 
should be read and each provision construed as continuous sections 
of the same act in harmony with the other sections, so as to give effect 
to each without rendering any section nugatory, if practicable. 


(For other cases, see Statutes, Cent. Dig. § 285; Dec. Dig. § 208.) 


3. TAXATION—EXEMPTION—STATUTORY PROVISIONS. 


Under Revenue Act (Acts 1911, p. 163) § 4, providing that domestic in- 
surance companies shall pay $1 less return premiums on each $100 
of gross premiums received in the state, but that any such company 
paying a tax on its property may deduct it from the tax thereby 
imposed, taxes on the property of such company imposed by counties, 
cities, or towns cannot be deducted; especially in view or § 33f, 
authorizing counties to add to the license and franchise taxes therein 
levied amounts necessary for county purposes, and the further pro- 
visions of § 4 for privilege taxes on domestic insurance companies 
for cities and towns; since the Legislature in adopting the pro- 
visions in question was dealing with state taxes only. 


(For other cases, see Taxation, Cent. Dig. §§ 648-651; Dec. Dig. § 387.) 


Appeal from City Court of Montgomery; W. W. Pearson, Judge. 

Action by the Protective Life Insurance Company against Cyrus B. 
Brown, as Insurance Commissioner of the state, for money had and 
received. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


The following is the agreed statement of fact :— 

That the Protective Life Insurance Company, hereafter called “plain- 
tiff,’ has paid taxes to the county of Jefferson in thé state of Alabama, 
for the years I9II, 1912, and 1913, amounting in the aggregate to the sum 
of $1,273.29. That plaintiff had paid to defendant, as Insurance Com- 
missioner of the state of Alabama, for the same years on account of 
taxes provided in § 4 of the act of the Legislature entitled an act to 
further provide for the revenues of the state of Alabama, approved March 
31, 1911, a sum equal to $1 on each $100 of the gross premiums received 
by it in this state during the years ending on the 31st day of December 
preceding, less the return premiums which are mentioned in § 4, and less 
the state taxes which it paid on its property for the years above mentioned. 


* Decision rendered, June 30, 1914, Rehearing denied, July 25, 1914. 
66 South. Rep. 47. 
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That the above-mentioned sum ($1,273.29) was paid by defendant to plain- 
tiff as Insurance Commissioner of the state of Alabama, on April 1, 1914, 
said payment being made under protest after a demand had been made 
by defendant as Insurance Commissioner on plaintiff for the same, and 
had accompanied said demand with a threat of suits and penalties. That 
if plaintiff has the right under said § 4 to deduct, from the taxes which 
it shall pay, an amount equal to the county taxes which are paid by it 
in this state for the preceding year, plaintiff is entitled to a judgment 
for the amount sued for, and, if plaintiff has not the right to make such 
reduction, a judgment shall be rendered for plaintiff. 

Then follows an agreement as to pleading not necessary to be here 
set out. 


R. C..Brickell, Atty. Gen., and T. H. Seay, Asst. Atty. Gen., for 
Appellant. 
Thetford, Blakey & Strassburger, of Montgomery, for Appellee. 
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BROCK vs. TRAVELERS’ INS. CO.* 


(Supreme Court of Errors of Connecticut.) 


INSURANCE—CONTRACTS—CONSTRUCTION. 

A policy, indemnifying insured against bodily injuries accidentally sus- 
tained by others by reason of his operation of an automobile, pro- 
vided the policy shall not apply while any automobile is driven by 
any person under the age fixed by law, or under the age of sixteen, 
when construed, as it must be, in connection with Pub. Acts IgII, c. 
&5, § 5, declaring that no person shall operate a motor vehicle without 
a license, and that no license shall be issued unless the applicant is 
over eighteen years of age, and is a proper person, but nothing shall 
prevent the operation of a motor vehicle by an unlicensed person 
sixteen years of age or more if accompanied by a licensed operator, 
makes insurer liable for a loss sustained by insured paying damages 
for the death of a person struck by his automobile operated by his 
son, between sixteen and seventeen years of age, not licensed to 
operate an automobile, and not accompanied by a licensed operator, 
for under the statute any person sixteen years of age of more may 
operate an automobile if accompanied by a licensed operator, or if 
himself licensed, but no license can be issued unless the applicant is 
over eighteen years and a proper person. 

(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


Case Reserved from Superior Court, New Haven County; William 
L. Bennett, Judge. 

Amicable suit under Gen. St. § 955, by Charles W. Brock against the 
Travelers’ Insurance Company, on an agreed statement of facts. Cause 
reserved by the superior court for the advice of the Supreme Court of 
Errors. Judgment for plaintiff advised. 


Charles F. Clarke, of New Haven, for Plaintiff. 
William Brosmith and Robert C. Dickenson, both of Hartford, for 
Defendant. 





* Decision rendered, July 13, 1914. 91 Atl. Rep. 270. 
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FITZJARREL vs. BOND. (No. 5.)* 
(Court of Appeals of Maryland.) 


1. INSURANCE—INDEMNITY INSURANCE—RIGHT OF ACTION. 

Where plaintiff, while a guest in defendant’s automobile, was injured 
through defendant’s negligence, and defendant was protected by 
liability insurance, that the insurance company was ultimately liable 
and would have to reimburse defendant for any recovery against 
him does not deprive the court of jurisdiction of an action by plain- 
tiff against defendant, though it might not have been brought but for 
the fact of the insurance, and would affect the rights of insurer, who 
was not a party. 

(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
§ 615.) 


2. NEGLIGENCE—AUTOMOBILE—DUTY OF OWNER. 

The owner of a motor car who invites a guest is liable for injuries re- 
ceived by the guest through his negligence; such guest being entitled 
to demand the exercise of ordinary care. 

(For other cases, see Negligence, Cent. Dig. § 6; Dec. Dig. § 4.) 


Appeal from Superior Court of Baltimore City; Chas. W. Heuisler, 
Judge. 

“To be officially reported.” 

Action by J. Cookman Boyd against Harry A. Fitzjarrel. From a 
judgment for plaintiff, defendant appeals. Affirmed. 


Defendant's prayers 2 and 7 are as follows :— 

(2) The defendant prays the court to rule, as a matter of law, that 
it appears from the uncontradicted evidence in this case that the plain- 
tiff does not intend to enforce the collection of any judgment against 
defendant, and it further appearing that it is not the object or purpose 
of this suit to have adjudicated by this court any rights as between the 
plaintiff and the defendant, and it being undisputed that the object and 
purpose of this suit is solely and entirely to determine and fix the liability 
on a corporation, which is not a party to this proceeding, that therefore 
this court has no jurisdiction over the subject-matter, and the verdict of 
the court shall be for the defendant. (Refused.) 

(7) The defendant prays the court to rule, as a matter of law, that 
if it shall believe from the evidence that the plaintiff has brought this suit 
against the defendant with the purpose and object of attempting to fix 
the liability of some corporation not a party to this suit, and if the court 
shall find that there is no controversy between this plaintiff and this 
defendant with regard to the sum sued for, and that the plaintiff has no 
intention of making the defendant pay any verdict which may be rendered 
against him, then the subject-matter of this suit is beyond the jurisdiction 
of this court, and the verdict of the court shall be for the defendant. 
( Refused.) 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Pattison, 
Urner, Stockbridge, and Constable, JJ. 


Walter L. Clark, of Baltimore, for Appellant. 
Peter J. Campbell, of Baltimore, for Appellee. 





* Decision rendered, June 25, 1914. 91 Atl. Rep. 547. 
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FIDELITY & CASUALTY CO. or New York vs. FIRST 
BANK OF FALLIS. (No. 3603.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE — BURGLARY INSURANCE — SUBMISSION OF 
ISSUES—SUFFICIENCY OF EVIDENCE. 


In a suit on a contract of insurance against the burglary of a safe by 
the use of tools or explosives, where there is evidence that the safe 
was closed and locked with a time lock and combination, and that, 
while in such. condition, it could not be opened except by the use 
of tools and explosives, and that next morning it was open before 
the time locks had run to a point permitting it to open, and the door 
could not be again closed without the use of emery and long and hard 
efforts, and that there were scratches or marks on the knob or dial of 
the safe, and that safes were sometimes opened by the use of blows 
from a heavy instrument, held, that such evidence was sufficient to 
justify the submission of ‘the case to the jury as to whether the safe 
was opened by the use of tools or explosives. 


(For other cases, see Insurance, Cent. Dig. §§ 1156, 1732-1770; Dec. Dig. 
§ 668 


2. INSURANCE — BURGLARY INSURANCE — ACTION ON 
POLICY—EXEMPTIONS FROM LIABILITY—BURDEN OF 
PROOF. 


Where a policy insures generally against a particular peril, and contains 
a further clause exempting the company from liability for loss caused 
in a certain manner, which would otherwise have fallen within the 
general terms of the policy, the burden is upon the insurer to allege 
and prove.that the loss fell within the exemption. Such a clause is 
considered as an exemption from liability and a defense rather than 
as an exception proper, limiting and defining the risk covered. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


Commissioner’s Opinion, Division No. 2. Error from District Court, 
Lincoln County; A. H. Huston, Judge. 

Action by the First Bank of Fallis against the Fidelity & Casualty 
Company of New York. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


James S. Ross and B. W. Griffith, Jr., both of Oklahoma City, for 
Plaintiff in Error. 
Hoffman & Foster, of Chandler, for Defendant in Error. 





* Decision rendered, June 23, 1914. Rehearing denied, Aug. II, 1914. 
142 Pac. Rep. 312. Syllabus by the Court. 
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MARYLAND MOTOR CAR INS. CO. vs. HAGGARD. 
(No. 1331.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1. INSURANCE—SUBROGATION—RELEASE OF CLAIM BY IN- 
SURED—EFFECT. 

Where one procuring insurance on his automobile against damage by 
collision settled with the wrongdoer for the damage to the machine 
in a collision and exccuted a release purporting to effect a complete 
settlement, he could not recover on the policy stipulating that in- 
surer, on payment of the loss, should be subrogated to all right of 
recovery by insured for the loss, and that the right should be assigned 
to insurer by insured on receiving payment. 


(For other cases, see Insurance, Cent. Dig. § 1499; Dec. Dig. § 603.) 


2. INSURANCE—SUBROGATION—WAIVER. 


Where insured against damage to his automcbile in a collision offered to 
assign his claim against the. wrongdoer to an attorney for insurer, 
who refused to take it at the time for want of authority to act, and 
because reasonable time had not elapsed to make investigations, and 
immediately afterwards insured filed a claim with the wrongdoer and 
settled, insured did not waive his right to subrogation stipulated for 
in the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


Error to Tarrant County Court; Chas. T. Prewett, Judge. 

Action by F. A. Haggard against the Maryland Motor Car Insurance 
Company. There was a judgment for plaintiff, and defendant brings 
error. Reversed and rendered for defendant. 


Chapmen, Beckham & Cooper and Theodore Mack, all of Ft. Worth, 
for Plaintiff in Error. 
Dedmon & Potter, of Ft. Worth, for Defendant in Error. 


* Decision rendered, May 7, 1914. 168 S. W. Rep. tort. 
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LIFE. 


[The decision reported herewith (Miller vs. New York Life Insurance 
Company) is one of first importance to life companies issuing participating 
policies. Although it is merely a decision of a court of first instance, it is 
at once clear and comprehensive and establishes the physiology of the re- 
lations between policyholder and a life insurance company. The prepara- 
tion of the case was most elaborate and the INsuRANCE LAW JOURNAL 
acknowledges its indebtedness to William Marshall Bullitt, Esq., counsel 
for the defendant, for a transcript of the case——Ed.] 


CIRCUIT COURT OF KENTUCKY. 


JeFFERSON COoUNTY, 


SHACKELFORD MILLER, Etc., 


US. 
NEW YORK LIFE INSURANCE COMPANY. (No. 82347.)* 


LIFE INSURANCE — ACCOUNTING — APPORTIONMENT OF 
PROFITS. 

Held, there was nothing in the policies which made it the duty of the de- 
fendant to treat the class to which they belonged as independent units, 
but the description “policies on the Distribution Policy Plan” must be 
construed to mean, all policies issued on the Distribution Policy Plan 
and not merely policies issued in the same year at the same age and on 
the same plan. 

LIFE INSURANCE—DISTRIBUTION OF PROFITS—DUTY OF 
LIFE COMPANIES. 

The safe conduct of the business of life insurance is to pursue such methods 
as will place the policyholders on a plane of exact equality to insure 
the payment of valid death claims, all other features and considera- 
tions being held in strict subordination thereto. 


Tyler Barnett and E. W. Carter, for Plaintiff. 
Wm. Marshall Bullitt, for Defendant. 


Quar.es, J. 


This is an action seeking an accounting on two life insurance 
policies. 

By its policy numbered 327256 and dated July 29, 1889, the de- 
fendant insured the life of the plaintiff, Shackelford Miller, in 
the sum of $5,000. It was stipulated in the contract that the 
policy was issued on the “Distribution Policy Plan’; that the 
distribution period would be completed July 29, 1909; that the 
surplus, or profits, derived from such other policies issued on the 
same plan as should not be in force at the completion of their 
respective distribution periods should be apportioned among such 


* Decision rendered, Sept. 19, 1914. 
Vol. XLIV.—33 
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policies as should complete their distribution periods; and that 
upon the completion of the distribution period the insured might, 
among other options given, “convert the entire equity into a paid- 
up policy, without participation in profits, for an amount to be 
determined by the method then in use by the company in de- 
termining paid-up policies of this class.” 

When the twenty-year period expired the defendant rendered 
the insured a statement showing “the entire equity’ mentioned 
in the foregoing provision of the policy. This was composed of 
two items, as follows: 

Net reserve (a fixed sum guaranteed in the policy). ..$1,568.75 
Accumulated surplus apportioned to the policy........ 824.80 
$2,393.55 

Instead of taking the $2,393.55 in cash the insured elected to 
take a paid-up policy and a nonparticipating one for $4,410.00, 
payable at his death, was issued to and accepted by him. In the 
petition as amended it is charged that the defendant fraudulently 
retained not less than $339.60 of the surplus rightly apportionable 
to the original policy, and that had that additional sum been 
credited to the policy, the insured would have been, and is, en- 
titled to a paid-up policy for not less than $6,226.46, with partici- 
pation in future profits, instead of one for only $4,410.00, without 
participation in such profits. In their brief counsel for the in- 
sured “modify this to the extent of claiming for their client a 
paid-up policy for $5,071.00 instead of one for $6,226.46, 

A second policy for $5,000, numbered 512691 and dated March 
8, 1893, was issued Judge Miller by the defendant on the same 
plan as the first. When the accumulation period expired March 
8, 1913, the defendant rendered the insured a statement showing 
the cash surrender value of the policy to be $2,729.25, made up 
of the two items following :— 

NetHTOSEIVE. baciecseccsaes ces REN eran ew Pre crea $1,747.65 
Accumulated surplus apportionable ...... OT ee 982.10 





In this instance the insured elected to take the share of ac- 
cumulated surplus in cash, and to continue the policy in force 
for the original sum of $5,000, with participation in future 
profits, by continuing to pay the annual premium. ‘The accept- 
ance of the $982.10 by the insured, however, was stipulated by 
him to be without prejudice to his right to a larger sum. In 
their brief the insured’s counsel contend that he should have re- 
ceived $1,530.95 in cash instead of the $982.10. 

The prayer of the petition was the general one, that the ‘“de- 
fendant be required, by its answer, to give a full, true, complete 
and accurate accounting of all its transactions relative to” each 
of the policies mentioned; besides which the prayer and certain 
interrogatories attached to the petition called for full information 
respecting numerous specified matters, such as the premiums col- 
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lected from the class to which each of the two policies in ques- 
tion belonged, the deaths in those classes, the expenses and losses 
in business apportionable against those classes, etc., etc. In 
answering the interrogatories the defendant has adduced a vast 
amount of data, calculations, etc., which make up what probably 
is the largest record to be found in any Kentucky court. 

The case has been most elaborately argued both orally and by 
brief, and the court has given it the diligent study its importance 
and unusual features demanded. 

Whilst there appear to be many bases of classification of life 
insurance policies, in its primary and ordinary meaning “‘a class” 
of policies signifies those policies issued (a) in the same calendar 
year, (b) upon the lives of persons of the same age, and (c) 
on the same plan of insurance. According to this definition one 
of the plaintitf’s policies belonged to a class of 27 and the other 
to a class of 76. 

The method of apportionment employed by the defendant 
when a class completes its period of accumulation, which method 
appears to have been followed in the case of the plaintiff's 
policies, is :— 

(1) ‘To apply to each class,—not the mortality experience of 
that class within itself, but the average mortality rate of the 
company’s experience among all its deferred dividend policy- 
holders ; 

(2) To charge the policies of the class with their propor- 
tionate share of the company’s expenses; 

(3) ‘To credit the class with interest at the average rate 
sarned by the company on,all its funds; and 

(4) ‘To apply the average rate of lapse and surrender pre- 
railing among all policies issued on that plan of insurance. 

Whenever a class completes its period of accumulation the 
defendant company makes a calculation on the theory of its 
going into liquidation, and apportions to that class such part of 
the total assets of the company as.it would receive if the com- 
pany were on that date in fact going into liquidation. As to the 
particular class it is an actual liquidation. By this method, it is 
stated in the proof, all the assets of the company are appor- 
tioned, leaving no balance. 

Boiled down, the issue in the present controversy is as to 
whether the defendant, by the terms of the policies and the law 
applicable to the case, was required to treat each of the classes 
to which the plaintiff’s policies belonged as segregated units of a 
tontine character, at least so far as regards the distribution of 
profits from lapses,—number (4) above. 


It appears that the profits from lapses in plaintiff’s two classes, 
if each is taken by itself, are considerably more than the average 
among all the policies issued on the same plan of insurance, and 
on behalf of the plaintiff it is contended that the defendant 
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should have divided those profits among the survivors of each 
of those classes only. For the defendant, on the other hand, it 
is maintained that the contracts do not so require and, further, 
that a method of apportionment such as the plaintiff urges would 
have been impracticable because, as claimed, the small number 
of persons actually composing the two classes in question, or 
likely to compose any “class,” precludes the application of the 
principle of averages to the extent that is necessary in the busi- 
ness of insuring lives. 

To be properly dealt with in an opinion, the questions involved 
might be said to call for an elaborate exposition of the principles 
of life insurance, an explanation of the various factors involved, 
and a more or less extensive presentation of intricate calcula- 
tions. The court, however, cannot undertake that mode of 
treatment, but must restrict itself to a very brief statement of its 
conclusions. ‘These are :— 

1. That there is nothing in the policies themselves which 
made it the duty of the defendant to treat the classes to which 
they belonged as independent units, crediting to the persisting 
policies of those small classes respectively all the profits derived 
from the lapsed policies of those classes, but that the description, 
“policies on the Distribution Policy Plan,” found in the pro- 
vision in policy No. 327256, that “surplus or profits derived from 
such policies on the Distribution Policy Plan as shall not be in 
force at the date of the completion of their respective distribu- 
tion periods, shall be apportioned among such policies as shall 
complete their distribution periods,” must be construed to mean 
all policies issued on the same distribution policy plan, and not 
merely policies issued in the same year, at the same age and on 
the same plan. 

2. ‘That the thing of fundamental and supreme importance 
in the conduct of the business of life insurance is to pursue such 
methods as will place all policyholders on a plane of exact 
equality so far as the certainty of the payment of valid death 
claims is concerned. All other features and considerations, such 
as the distribution of profits among the survivors of a particular 
class of policyholders must, in every properly managed company, 
be held in strict subordination to the paramount duty just stated. 

3. That the entire business of insuring lives, including the 
matter of apportioning surplus or profits, depends for its suc- 
cessful and equitable conduct upon the recognition and faithful 
and scientific application of the principle of averages, and that 
that principle would have been deprived of a basis adequate for 
its safe operation had the defendant undertaken to treat its 
various classes or groups of policyholders as detached units, to 
the extent urged by counsel for the insured; as illustrated by the 
fact that whilst under such a plan some classes, like the plaintiff’s, 
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would have shown handsome profits to the survivors, others 
would have been insolvent. 

4. That the accounting made by the defendant will have to 
be approved, and the petition dismissed. It is so ordered. 


nn 


COURT OF APPEALS OF GEORGIA. 


McEACHERN 
vs. 
NEW YORK LIFE INS. CO. (No. 5271.)* 


1. INSURANCE—LOAN AGREEMENT—“‘FORECLOSURE.” 


A life insurance policy was issued in consideration of certain premiums, 
to be paid annually on a specified date, and subsequently the insurance 
company made a loan to the insured in accordance with the terms of 
the policy, interest to be paid annually in advance. To secure the loan 
the insured assigned and delivered the policy to the company as a 
pledge, and also executed and delivered to the company a loan agree- 
ment containing the following foreclosure clause: “That said loan 
shall become due and payable: (a) Either if any premium on said 
policy or any interest on said loan is not paid on the date when due, 
in which event said pledge shall, without demand or notice of any 
kind (every demand and notice being hereby waived), be foreclosed 
by said company by deducting the amount due on said loan from the 
reserve on said policy computed according to the American Experience 
Table of Mortality, and interest at the rate of 4% per cent per annum, 
and, if after said deduction there is any balance of said reserve as so 
computed, said balance shall be taken as a single premium of life in- 
surance at the published rates of said company at the time said policy 
was issued, and shall be applied to purchase on the life of the insured 
under said policy, at the age of said insured on said due date, paid-up 
insurance for such amount as said balance will buy, payable under the 
same conditions as the original policy,” etc. The insured defaulted in 
the payment of interest on the loan and of the premium on the policy. 
Held, that upon such default the pledge was not automatically fore- 
closed in virtue of the terms of the loan agreement; and that a fore- 
closure of the pledge required proper affirmative action by the com- 
pany, sufficient to show that the pledge was in fact foreclosed in 
accordance with the stipulations contained in the loan contract. 

(For other cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. Dig. 
§ 349.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Foreclosure.) 


2. INSURANCE—LOAN AGREEMENT. 


The insurance company having failed to exercise its right of foreclosure 
prior to the death of the insured, whereby the policy became a death 








* Decision rendered, Sept. 22, 1914. 82S. E. Rep. 820. Syllabus by the 
Court. 









| Novw., 1914 


Insurance Law Journal Vol. 44. 





claim against the company, it could not then change the status quo by 
foreclosing the pledge in the manner stipulated in the loan contract, 
and thereby deprive the decedent’s legal representative of any valid 
right of action on the policy that had accrued by reason of the death 
of the insured. 


(For other cases, see Insurance, Cent. Dig. § 931; Dec. Dig. § 364.) 












3. INSURANCE—POLICY—RIGHT OF ELECTION-—-SURVIVAL. 

Where a life insurance policy, payable to the estate of the insured, contains 
a nonforfeiture clause providing that after the policy has been in force 
three full years, if any subsequent premium is not duly paid, the 
policy will be indorsed for the amount of paid-up insurance specified 
in a table thereto attached, less the value of any indebtedness on the 
policy, provided demand is made therefor with surrender of the policy 
within six months after such nonpayment, or, if the policy is not so 
surrendered, the insurance under the policy will, after payment of 
any indebtedness, be extended, without request or demand therefor, 
for the full amount, during the term specified in a table on a preceding 
page, the privilege of election between two benefits thus guaranteed 
to the insured by the terms of the policy, after lapse for nonpayment 
of a premium, is a property right, and when the insured, without 
having exercised such right of election, dies before expiration of the 
period within which election should be made, such privilege survives 
to his legal representative. 

(For other cases, see Insurance, Cent. Dig. § 934; Dec. Dig. § 366.) 






















4. INSURANCE—POLICY—RIGHT OF ELECTION—ACTION BY 
EXECUTOR—AMOUNT OF RECOVERY. 

While the policy, after lapse and during the period allowed for election, 
was not in force as primary insurance, still it was in force to the 
extent of securing to the insured the secondary insurance therein 
guaranteed; and the insured having died before the expiration of that 
period and before repayment of the loan referred to in the preceding 
paragraph, the policy being payable to his legal representative, his ex- 
ecutor, upon proofs of death, and demand made in due time, was 
entitled to recover on the policy the amount of the extended insurance 
therein guaranteed, less the amount of the loan. 


(For other cases, see Insurance, Cent. Dig. §§ 1307, 1308; Dec. Dig. § 523.) 


5. INSURANCE—ACTION ON POLICY—CONDITION PRECEDENT 
—REPAYMENT OF LOAN. 

The policy having matured as a death claim, repayment of such indebted- 
ness from other funds was not a condition precedent to recovery. 

(For other cases, see Insurance, Cent. Dig. $§ 1520-1528; Dec. Dig. § 612.) 



















‘ Additional Syllabus by Editorial Staff. 


6. INSURANCE--POLICY—CONSTRUCTION. 
An insurance policy must be liberally construed in favor of the insured, 
so as not to unnecessarily defeat his claim of indemnity. 
eo we) cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
146. 





Error from City Court of Atlanta; H. M. Reid, Judge. 

Action by F. E. McEachern, executrix, against the New York Life 
Insurance Company. Judgment for plaintiff for less than claimed, and 
she brings error. Reversed. 
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On October 22, 18°8, the New York Life Insurance Company 
issued a 20 annual payment policy on the life of Robert A. 
McEachern for $10,000, payable to John H. McEachern, father 
of the insured cr, “in the event of his prior death, to the in- 
sured’s executors, administrators, or assigns,” etc., in considera- 
tion of the sum of $489, to be paid in advance, and “of the pay- 
ment of a like sum on the 22d day of October in every year 
thereafter,” during the continuance of the policy, “until 20 full 
years’ premiums shall have been paid.” Certain privileges were 
guaranteed by the terms of the policy under the head “Special 
Advantages.” Under this heading was a “table of loans and 
surrender values,’ showing the amounts that would be loaned 
on the policy, and the amount of paid-up insurance and extended 
insurance to which the insured was entitled at the end of each 
year from and after the end of the third year. According to 
this table, at the end of the tenth year the loan value of the 
policy was $3,600. At the end of the thirteenth year the loan 
value was $5,420, and the insured was entitled to paid-up in- 
surance to the amount of $6,500, or to have the policy extended 
for seven years for $10,000. With reference to loans, the policy 
contained, on the page following the table above mentioned, these 
stipulations : 

“The company will make advances to the insured as loans on 
this insurance bond within the month of grace allowed in pay- 
ment of premiums, on application to the home office, at the 
third or any subsequent anniversary of the insurance within the 
accumulation period, under the terms of the company’s loan 
agreement then in use, and the following conditions: First. That 
premiums have been paid in full to the time when the loan is 
made, including the premium for the entire insurance year then 
beginning. Second. That the amount loaned at any time shall be 
such as the insured may desire, not to exceed the sums shown on 
the table in the preceding page. ‘The amount of any loan shall 
include any previous loan then unpaid. Third. That this in- 
surance bond shall be duly assigned to the company as collateral 


security for the loan, and deposited at the home office. Fourth.: 


That interest in advance at the rate of 5 per cent per annum on 
all loans from the date of the loan to the next anniversary of the 
insurance, and annually in advance thereafter, if the loans are 
renewed, until they are paid off.” 

Next came a nonforfeiture clause, as follows :— 

“This insurance bond cannot be forfeited after it shall have 
been in force three full years, as hereinafter provided : First. If 
any subsequent premium is not duly paid, this insurance bond 
will be indorsed for the amount of paid-up insurance specified 
in the table on the preceding page, less the value of any in- 
debtedness on this bond, provided demand is made therefor with 
surrender of this bond within six months after such nonpayment, 
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such paid-up insurance being payable either if the insured shall 
die before the 22d day of October, 1918, or if the insured shall 
then be living; or, subject to the same conditions, this bond may 
be indorsed for the same amount of paid-up insurance, but pay- 
able at death only, with a guaranteed annual income, beginning 
on the date specified in the first “accumulation benefit,” on the 
preceding page, equal to 4 per cent of the total amount of 
premiums paid, taken at the tabular annual rate. Or, second. If 
any subsequent premium is not duly paid, and if this insurance 
bond is not surrendered, as provided in the preceding clause, the 
insurance under this bond will, after the repayment of any in- 
debtedness, be extended, without request or demand therefor, for 
the amount of $10,000, during the term provided in the table on 
the preceding page, payable only if the insured dies within said 
term. At the end of said term the insurance shall cease, and 
the amount provided in the last column in said table will become 
payable, if the insured is then living. Third. The insurance 
provided for in the two preceding clauses shall be based upon 
completed insurance years only, and shall be subject to the con- 
ditions of this insurance bond, but without further payment of 
premiums and without loans, participations in surplus, or pre- 
mium return.” 

Further provisions of the policy material to the issues involved 
are as follows :— 

“Grace in payment of premiums. A grace of one month will 
be allowed in payment of premiums after this insurance bond 
shall have been in force three months, subject to an interest 
charge at the rate of 5 per cent per annum for the number of 
days during which the premium remains due and unpaid. Dur- 
ing the month of grace this insurance bond remains in force, and 
the unpaid premium, with interest as above, remains an indebted- 
ness to the company, which will be deducted from the amount 
payable under this bond if the death of -the insured shall occur 
during the month.” 

“Reinstatement in event of lapse. This insurance bond will 
be reinstated on written application therefor within six months 
after nonpayment of any premium, subject to evidence of good 
health satisfactory to the company, and payment of premiums to 
date of reinstatement, with interest at the rate of 5 per cent per 
annum.” 

“General regulations. All premiums are due and payable at 
the home office, unless otherwise agreed in writing, but may be 
paid to agents producing receipts signed by the president, vice- 
president, second vice-president, actuary, or secretary, and 
countersigned by such agents. If any premium is not paid 
on or before the day when due, this insurance bond shall be- 
come void, and all payments previously made shall remain the 
property of the company, except as hereinbefore provided. Any 
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indebtedness to the company, including any balance of the current 
year’s premium remaining unpaid, will be deducted in any settle- 
ment of this insurance bond or of any benefit thereunder.” 

The following appears from the agreed statement of facts in 
the brief of the evidence: John H. McEachern, the beneficiary 
named in the policy, died February 8, 1907, and thereupon the 
policy became payable to the executors, administrators, or assigns 
of the insured. On November 27, 1908, the insured obtained a 
loan of $2,620 from the company and, to secure the loan, exe- 
cuted a “policy loan agreement,” as follows :— 

“Whereas the undersigned has this day duly received from the 
New York Life Insurance Company $2,620 in cash, as a loan 
upon policy No. 895,953 [the policy in question], issued by said 
company on the life of Robert A. McEachern therefore, in con- 
sideration of the premises, the undersigned hereby agrees as 
follows : 5 

ae To | pay said company interest on said loan at the rate of 
5 per cent per annum, payable in advance from this date to the 
next anniversary of said policy, and annually in advance on said 
anniversary and thereafter. 

To pledge, and do hereby pledge, said policy as collateral 
security for the payment of said loan and interest, and herewith 
deposit said policy with said company at its home office. 

“3. To pay said company said sum when due, with interest, re- 
serving, however, the right to reclaim said policy by repayment of 
said loan with interest at any time before due, said repayment 
to cancel this agreement without further action. 

“4. That said loan shall become due and payable: (a) Either 
if any premium on said policy or any interest on said loan is not 
paid on the date when due, in which event said pledge shall, 
without demand or notice of any kind (every demand and notice 
being hereby waived), be foreclosed by said company by deduct- 
ing the amount due on said loan from the reserve on said policy, 
computed according to the American Experience Table of Mortal- 
ity, and interest at the rate of 4 1-2 per cent per annum; and, if 
after said deduction there is any balance of said reserve as so 
computed, said balance shall be taken as a single premium of life 
insurance at the published rates of said company at the time said 
policy was issued, and shall be applied to purchase on the life of 
the insured under said policy, at the age of said insured on said 
due date, paid-up insurance for such amount as said balance will 
buy, payable under the same conditions as the original policy, but 
without premium return, participation in profits, or further pay- 
ment of premiums. (b) (1) On the maturity of the policy as a 
death claim or an endowment; (2) on surrender of the policy for 
a cash value; (3) on the completion of any tontine or accumula- 
tion dividend period. In any such event the amount due on said 
loan shall be deducted from the sum to be paid or allowed under 
said policy. 
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‘5. That the application for said loan was made to said com- 
pany at its home office in the city of New York, was accepted, the 
money was paid by it, and this agreement was made and delivered 
there; that said principal and interest are payable at said home 
office ; and that this contract is made under and pursuant to the 
laws of the state of New York, the place of said contract being 
said home office of said company.” 

The annual premiums on the policy were paid to and accepted 
by the company until the one which became due on October 22, 
1911. The insured died January 13, 1912. The plaintiff was 
appointed executrix of his will on January 27, 1912 and, if any 
one has a right to recover on the policy, the right is in her, as 
executrix. On November 29, 1911, a check was received by mail 
at the Charlotte branch office of the insurance company, as 
follows :— 

“Red Springs, N. C., Nov. 22, 1911. 

“Carolina Bank & Trust Company, Red Springs, N. C.: Pay 
to the order of New York Life Insurance Company six hundred 
and twenty-four dollars ($624) for policy 895,953. 

“Robert A. McFachern.” 

Accompanying this check was a letter as follows :-— 

“New York Life Insurance Company, Charlotte, N. C.—Gen- 
tlemen: Inclosed you will find check for six hundred and twenty- 
four dollars, being the premium due also interest on loan, etc., 
on policy No. 895,953. 

“Yours respectfully, 
“( Signed] Robert A. Mclachern.” 


The letter and check were delivered to the postman after 
November 22 but before November 29, 1911. On December 1, 
1911, the cashier of the Charlotte office of the company wrote the 
following letter, which was received by R. A. McEachern on De- 
cember 6, 1911 :— 

Rage eg N. C., Dec. 1, 1911. 

“Mr. R. A. McEachern, Atlanta, Ga.-—Dear Sir: We acknowl- 
edge the receipt of your remittance of $624 and beg to inform 
you that November 22d was the last date on which, under the 
terms of the policy No. 895,953, the company could accept pay- 
ment of the amount which fell due Oct. 22, 1911. The company 
will be pleased, however, to consider the reinstatement of the 
policy, if the insured will sign the inclosed application for rein- 
statement, after answering fully each of the questions contained 
therein, and have this signature witnessed and return the form at 
once to this oftice. Pending the return of the application for 
reinstatement, and the company’s own consideration thereof, the 
remittance is held subject to your order.” 

On December 8th and December 13th the insured wrote to the 
company for a copy of the policy, and on December 28th wrote 
a letter acknowledging receipt of a copy thereof. On December 
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18th the company wrote to him, asking that he return the health 
certificate for the reinstatement of the policy. 

The company held the check, under the terms of its letter dated 
December 1, 1911, until January 16, 1912, when its cashier at 
Charlotte mailed, by registered mail, a letter addressed to Robert 
A. McEachern, Atlanta, Ga., stating that, inasmuch as he had 
failed to furnish the company with the proper requirements for 
reinstatement of the policy, the check was therewith returned, 
and further stating :-— 

“This check has been held in this office in suspense, subject to 
your order, pending receipt of requirement as to your present 
health, and the company’s action on said health certificate.” 

This letter was signed “Geo. k. Stuart, Cashier,” and was re- 
ceived bv the plaintiff after January 16, 1912. The plaintiff 
submitted proofs of death, which were accepted as satisfac tory by 
the company, and she was so notified by the company by letter 
dated March 11, 1912. This letter contained the following :— 


“The inclosed voucher is to be signed by you as executrix of 
the estate of the deceased and same is to be returned to this office. 
Upon receipt of this voucher properly signed, we will be pleased 
to deliver our check on New York Trust Company for $3,329, in 
full payment and satisfaction of all claims and demands under 
this policy. 

In reply to a recuest by the plaintiff, through her counsel, for 
information as to how the above-stated amount was arrived at, 
the company on April 12, 1912, wrote to her, giving an illustra- 
tion of the calculation by which the company ascertained this 
sum, and showing that it was the amount of paid-up insurance 
which the reserve, less the indebtedness, would have purchased 
on the life of the insured at the date of the lapse, calculated ac- 
cording to terms of the loan agreement. On April 15, 1912, the 
plaintiff’s attorneys, by letter, demanded of the defendant a set- 
tlement in accordance with the terms of the policy, claiming that 
the policy was a valid subsisting contract up to date of Mc- 
Eachern’s death, and stating that they did not believe the defend- 
ant could sustain the proposed settlement, etc. It was further 
agreed in the statement of facts that the defendant was ready to 
pay the amount already tendered, and that the following undated 
and unsigned entry was stamped on the side of the loan agree- 
ment :-— 


“Foreclosed and paid by deducting the amount of the debt from 
the value of the policy. Second Vice-President.” 

The plaintiff filed her suit on June 11, 1912, for $7,380, be- 
sides interest, 25 per cent on the liability, and attorney’s fees, 
alleging that the policy was a valid claim against the defendant 
for its full face value, less the indebtedness of $2,620, etc. The 
defendant answered, denying indebtedness, and averring that the 
insured failed to pay premiums on the policy according to its 
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terms, and therefore that at the time of his death the policy was 
void, etc. By amendment the defendant alleged that on March 
11, 1912, it tendered to the plaintiff $3,329 in full payment, being 
the amount due under the policy and the loan agreement, etc. 
The case was submitted to the court for decision, without the 
intervention of a jury, on the agreed statement of facts; and 
judgment was rendered in favor of the plaintiff for $3,329, 
besides interest and costs. The plaintiff excepted. 


Robt. C. & Philip H. Alston, of Atlanta, for Plaintiff in Error. 
Shepard Bryan, G. C. Middlebrooks, and W. R. Tichenor, all 
of Atlanta, for Defendant in Error. 


(SRANAM, J. (after stating the facts as above). 

[1] 1. The judgment of the trial judge having been predicated 
on an agreed statement of facts, the issue is raised as to whether 
or not, under the principles of law applicable thereto, the plaintiff 
is entitled to recover any larger sum than the amount awarded by 
the court. If the policy sued on was properly foreclosed, under 
the terms of the loan agreement, after default of the insured and 
prior to his death, or if the policy was legally converted into paid- 
up insurance under the first paragraph of the nonforfeiture pro- 
visions of the policy, then the judgment of the trial judge is 
correct, because it is undisputed that the principal sum recovered 
is fully equal to the amount of paid-up insurance which the re- 
serve on the policy, less the indebtedness, taken as a single pre- 
mium, would have purchased upon the life of the insured accord- 
ing to the stipulations of the loan agreement, and conformable to 
the provisions of the first paragraph of the nonforfeiture clause 
of the policy. 

Taking the issues presented in their natural order, the first 
question demanding attention is whether or not, after default 
and prior to death of the insured, the pledge was properly fore- 
closed. It is contended by learned counsel for defendant that, 
when insured defaulted in the payment of interest on the loan 
and premium on the bond, the loan agreement made the loan due 
and payable and caused the pledge to be immediately and auto- 
matically foreclosed. In view of the provisions of that agreement, 
it seems to us this argument is hardly plausible. The cardinal 
rule in construing contracts is to ascertain the intent of the 
parties, “so that the whole * * * contract, and every part 
thereof may, so far as they are consistent with the “4 : law, 
be carried into effect.” West vs. Randle, 79 Ga. 31 S. E. 455. 
Would it be consonant with the terms of that agreement 7 say 
that inaction of the company, after default of the insured, would 
not leave the matter of foreclosure in suspense; that failure of 
the company to take affirmative action would not continue the 
loan, notwithstanding nonpayment of interest or premiums? The 
company will not so construe the contract for, according to the 
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letters written by the defendant to the insured after the default, 
the matter of foreclosure was held in suspense “pending the re- 
turn of the application for reinstatement of the policy and the 
company’s own consideration thereof.” Going a step further, 
if foreclosure was suspended during the negotiations between 
the defendant and the insured, and until the insured’s check was 
returned by the company, as appears from the agreed statement 
of facts, when and at what moment was the alleged automaton 
set in motion? What evidence is there in the record that any- 
thing occurred prior to the death of the insured, either auto- 
matically or otherwise, effectuating the provisions of the loan 
agreement in reference to the foreclosure? If the pledge was not 
automatically foreclosed as contended, were any effectual pro- 
ceedings to foreclose initiated by the company prior to death of 
the insured? 
“Foreclosed” has been defined to mean :-— 


“To shut out; to bar; used of the process of destroying an 
equity of redemption.” Bouv. L. Dict. 

Foreclosure of the pledge, under terms of the loan agreement, 
required some affirmative action on the part of the defendant, 
amounting to a compliance with the stipulations contained in that 
contract (some unequivocal act), sufficient to show that the 
pledge was in fact foreclosed in accordance with the method speci- 
fied in the agreement. Stratton vs. N. Y. Ins. Co., 115 Va. 257, 
78 S. E. 639, 640; Brady vs. Prudential Ins. Co., 9 Misc. Rep. 6, 
29 N. Y. Supp. 44; O’Brien vs. Prudential Ins. Co., 12 Misc. Rep. 
127, 33 N. Y. Supp. 67. The language used in the loan agree- 
ment obviously required the company, if it foreclosed the pledge 
under the power delegated, to do something for the benefit of the 
insured. It was required, after deducting the indebtedness from 
the reserve, to apply the balance to the purchase of paid-up in- 
surance of a certain kind on the life of the insured, different in 
some respects from the primary insurance guaranteed in the 
policy. Was this duty performed? At the time of the death of 
McEachern, what evidence, either documentary or parol, did he 
have to show that he possessed a paid-up policy of insurance, as 
provided for in the loan agreement in the event of foreclosure? 
The burden of proof rested upon the defendant to prove the fore- 
closure, if any occurred, and yet, as appears from the record, the 
absence of any satisfactory evidence of foreclosure is con- 
spicuous. Practically the only evidence relating to that issue is 
the undated and unsigned entry stamped on the side of the loan 
agreement and the letters of the defendant written after death of 
the insured; and these letters contain no definite statement as to 
when the company converted the policy into paid-up insurance. 

It is urged in behalf of the defendant that, even if there was 
no foreclosure before McEachern’s death, the power of fore- 
closure, like the power of sale in a loan deed, survives the death 
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of the maker of the instrument, and can be exercised at any and 
all times. Conceding this to be the general rule, in the light of 
the record, it would hardly be compatible with legal and equitable 
principles to confirm a forfeiture pure and simple by holding 
that, after the policy had become a death claim (after the de- 
fendant had become both debtor and creditor with the fund in 
hand). the company had the right to change the status quo by 
exercising the power of foreclosure, and thereby deprive the 
plaintiff of any valid right of action which had accrued to her upon 
the policy by reason of the death of the insured. By referring 
to clause (b) (1) of paragraph 4 of the loan agreement, it will 
be seen that just such a contingency was therein anticipated and 
provided for. ‘The death of the insured was one of the speci- 
fied events that would render the loan due and payable; and it is 
therein stated that :— 

“In any such event, the amount due on the loan shall be de- 
ducted from the sum to be paid or allowed under said policy.” 

We are therefore constrained to hold, in view of the facts con- 
tained in the record, that there was no proper foreclosure of 4 
pledge, and that the loan and loan contract were subsisting a 
the time of the death of the insured. 

{2, 3] 2. The next question to be determined more directly 
touches the vital issues of the case. The pledge not having been 
foreclosed, what valuable rights, if any, did the insured have in 
the policy at the time of his death? And, if he had any such 
rights, did they survive to the plaintiff as his representative ? 

[6] “No rule in the interpretation of a policy is more fully 
established, or more controlling and imperative, than that which 
declares that in all cases it must be liberally construed in favor of 
the insured so as not to defeat, without plain necessity, his claim 
to indemnity which, in making the insurance contract, it was 
his object to secure.” May on Insurance, 182; N. Y. Life Ins. vs. 
Babcock, 104 Ga. 77, 30 S. FE. 273, 42 L. R. A. 88, 69 Am. St. 
Rep. 134; Arnold vs. Empire Ins. Co., 3 Ga. App. 685, 60 S. E. 
470; Mut. Life Ins. Co. vs. Durden, 9 Ga. App. 797, 72 S. E. 295. 


It is entingune®: - McKachern did not pay the premium fall- 
ing due October 22, 1911, and that it was not -_ during the 
thirty days of grace, to wit, on or before November 22d following. 
The check sent by him to the company and held by it till January 
16, 1912, was not re€eived and accepted as payment, nor did the 
holding of the check amount to a waiver, for the company, upon 
receipt of the check after expiration of the grace period, immedi- 
ately advised the insured that it could not accept the check as 
payment, and that it was held subject to his order, pending the 
return of the application for reinstatement. ‘Therefore, as the 
case stands, the premium falling due October 22, 1911, was not 
paid, and the policy lapsed. On January 13th McEachern died, 
two months and twenty-two days after the default, and more than 
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thirteen years after the issuance of the policy. The nonforfeiture 
clause of the policy provided that after the policy had been in force 
full three years, if any subsequent premium was not paid, it would 
be converted into paid-up insurance, provided demand was made 
therefor, with surrender of the policy within six months; or, if 
the policy was not surrendered as above provided, the insurance 
under the policy would, after repayment of any indebtedness, be 
extended for the full amount of $10,000 during the term pro- 
vided for in the table on the preceding page. ‘There were two 
forms of insurance provided for, primary and secondary. So 
long as the premiums were duly paid, the insured was entitled to 
the primary insurance which, if carried to maturity, would have 
entitled the insured to certain accumulation benefit therein pro- 
vided for, in addition to the face value of the policy. When the 
policy lapsed, as above stated, his right to primary insurance was 
forfeited, and the company’s liability was remitted to the sec- 
ondary insurance provided for in the nonforfeiture provisions 
above quoted, to wit, paid-up insurance or extended insurance. 
During the thirteen years preceding the lapse, the premium paid 
each year by the insured was not only paying for current insur- 
ance, but was building up a reserve to the policy, which paid for, 
and legally entitled him to, the secondary insurance guaranteed by 
the policy in case the lapse should occur by failure to pay pre- 
miums. tie was as much entitled to the secondary i insurance after 
the lapse as he was to the primary insurance prior to the lapse. 
l1e had paid for both. The privilege of election between the two 
forms of secondar? insurance (paid-up and extended insurance) 
after lapse was not a mere gratuity on the part of the company. 
The insured, under the terms of the policy, was simply allowed, 
in one of two ways, the privilege of enjoying the benefit of a re- 
serve which he had accumulated by paying from year to year 
more than the sum necessary to carry current insurance. There- 
fore, by every rule of reason, it would seem that this right of 
election between the two forms of secondary insurance, guaran- 
teed to the insured by the nonforfeiture provisions of the policy, 
was a valuable property right which, if existing at the time of 
his death, survived to his legal representative. And it has been 
so held by this court and by some courts of other jurisdictions. 
Veal vs. Sec. Mut. L. Ins. Co., 6 Ga. App. 721, 65 S. E. 714; Win- 
chell vs. John Hancock Mut. LL. Ins. Co., Fed. Cas. No. 17,866; 
Nielson vs. Prov. Assur. Soc., 139 Cal. 332, 73 Pac. 168, 96 Am. 
St. Rep. 103; New York I.. Ins. Co. vs. Noble, 34 Okl. 103, 124 
Pac. 612, 45, L. R. A. (N. S.) 391; Lenon vs. Mut. L. Ins. Co., 80 
Ark. 563, 98 S. W. 117, 8 L, R. A. ( N.S.) 193, 10 Ann. Cas. 467; 
N. Y. Life Ins. Co. vs. Curry, 115 Ky. 100, 72 S. W. 736, 61 L. 
Rk. A. 268, 103 Am. St. Rep. 297; Stratton vs. N. Y. L. Ins. Co., 
supra, 


{4, 5] It is contended that, when the policy lapsed for nonpay- 
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ment of premiums, it became forfeited and was no longer in 
force, etc. ‘That is true in a qualified sense only. It lapsed and 
was forfeited in so far as the primary insurance was concerned, 
but remained in force to the extent necessary to secure to the in- 
sured the secondary insurance therein provided for. The policy 
stipulated six months from date of the lapse as the period in 
which demand for paid-up insurance should be made, but no 
limit of time was fixed within which the insured was required to 
avail himself of the extended insurance. The question of time, 
however, is not involved in the case at bar. The insured died, 
proofs of death were duly submitted, and the full value of the 
policy demanded, all within six months from the date of the 
lapse. By October 22, 1911, McEachern had paid thirteen annual 
premiums, amounting to $6,357, in actual cash, and the reserve 
of the policy had accumulated to the extent that he was en- 
titled, under the terms of the policy, to seven years extended 
insurance, without further payment of premiums; the only con- 
dition annexed thereto being “payment of any indebtedness.” 
His right to pay the loan at any time before the foreclosure of 
the pledge, and thereby eliminate that condition, seems to be in- 
disputable. The $2,620 which he had gotten from the company 
was not given back to him as a part of the reserve he was ac- 
cumulating. That sum was loaned to him by the company from 
its funds, and he was required to pay interest thereon the same 
as if he had borrowed it from any other lender. Incurring the 
debt did not extinguish the policy or any part thereof. He did 
not sell the policy to the company; he simply pledged it as se- 
curity. All rights guaranteed to him by the policy continued, 
subject to the company’s right to have the indebtedness paid, 
and its power to foreclose the pledge for that purpose. 

It has been said that, when an insurance company lends money 
to one of its policyholders, it is in no different position from any 
other lender of money; and in lending its money it is subject to 
the same rules governing banks, trust companies, and other cor- 
porations engaged in lending money. Stratton, Adm’r, vs. N. Y. 
I,. Ins. Co., supra; N. Y. Life Ins. Co. vs. Curry, supra. The 
pledge not having been foreclosed, McKachern, at the time of 
his death, had the lawful right to pay to the company the money 
he had borrowed, with the interest thereon, and thereby, under 
automatic provisions of the policy, come into the unconditional 
enjoyment of the extended insurance, for which he had already 
fully paid. This right, like an equity of redemption, was not a 
mere personal privilege, but a valuable property right surviving 
to the representative of the insured and, when the policy matured 
by reason of the death of McEachern, it became a death claim, 
impressed with the respective rights of the parties. The plaintiff 
having made demand for the full value of the policy, payment 
of the indebtedness with other funds was not a condition prece- 
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dent to recovery. The defendant being thereby placed in the 
attitude of both debtor and creditor with the fund in hand, the 
plaintiff was entitled to recover the amount of extended insurance 
stipulated in the policy, less the loan and interest thereon. 

As the rulings herein made will leave the case pending in the 
city court for further trial, it is not necessary to review other 
issues raised by the assignments of error. 

Judgment reversed. 


Roan, J., absent on account of sickness. E. D. Graham, 
Judge Superior Courts, Oconee circuit, was designated by the 
Governor and presided in this case in place of Russell, C. J., 
disqualified. 


SURROGATE’S COURT OF NEW YORK. 


KinGs County. 


In RE VILES.* 


1. INSURANCE—POLICY—CONSTRUCTION. 

Where a life insurance policy was for a sum payable to insured’s wife 
“if living, or his legal representatives,’ and his wife predeceased him 
and he was survived by a daughter as his only next of kin, the 
proceeds of the policy belong to the daughter personally. 

(For other cases, see Insurance, Cent. Dig. §§ 1459, 1460, 1466, 1485; 
Dec. Dig. § 583.) 


2. INSURANCE — POLICY — CONSTRUCTION—“LEGAL REPRE- 
SENTATIVE’—“NEXT OF KIN.” 

The term “legal representatives,” when used in a life insurance policy to 
describe the beneficiary, is equivalent to the term “next of kin.” 
(For other cases, see Insurance, Cent. Dig. §§ 1459, 1460, 1466, 1485; 

Dec. Dig. § 583.) 
(For other definitions, see Words and Phrases, vol. 5, pp. 4070-4079; 
vol. 8, p. 7704; vol. 5, pp. 4798-4804; vol. 8, p. 7732.) 


3. EXECUTORS AND ADMINISTRATORS—ACCOUNTING 
NERAL EXPENSES. 

Where an administratrix reports payments made for reasonable funeral 
expenses pursuant to Code Civ. Proc. § 2729, subd. 3, and makes oath 
that such necessary charges are correct, her account must prevail 
so far as supported by vouchers, unless impaired by proof. 

(For other cases, see Executors and Administrators, Cent. Dig. §§ 2153- 


2156; Dec. Dig. § 503.) 


FU- 





Proceeding upon the judicial settlement of the account of Jeanie 
Corwin Viles, formerly Jeanie S. Corwin, as administratrix of the goods, 





* Decision rendered, June, 1914. 149 N. Y. Supp. 121. 
Vol. XLIV.—34 
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chattels, and credits of B. Ryder Corwin, deceased. Decreed according 
to opinion. 


Woodford, Bovee & Butcher, of New York City, for Accountant. 
Darwin J. Meserole, of Brooklyn, for Objectant. 


KetcuaM, S. 

|1] The policy of life insurance issued to the decedent for a 
sum payable upon his death to “his wife [named] if living or his 
legal representatives” was for the benefit of his next of kin in 
case of the wife’s death before his own. 

{2] The term “legal representatives,” when used in contracts 
of life insurance to describe the assured, has been generally con- 
strued as equivalent to “the next of kin.” Griswold vs. Sawyer, 
125 N. Y. 411, 26 N. FE. 404. 

This interpretation has been generally helped out by the proof 
of circumstances surrounding the transaction, which are not re- 
produced in the present case; but it has been influenced in large 
part by a form of policy which is found in the paper now under 
examination. 

The insured was not a lawyer. He had a wife at the date of 
the transaction, who died before his death. Whether he then 
had a child is unknown. His financial condition at the date of 
the policy is not shown, though the account indicates that the 
estate at death was insignificant. He is survived by a daughter, 
his only next of kin; but whether she was dependent upon him at 
any time or if living at the time when the policy was made was 
of large or small resources herself, does not appear. Though 
apparently she has been married, there is no evidence as to 
whether she was married before the date of the policy or as to 
the estate of her husband. 

There are statements on many of these matters in the account, 
some of which, if true, would aid in the construction of the 
policy ; but they are expressly withdrawn by the stipulation made 
by the parties, the sole source of evidence to be regarded in this 
matter. 

Nevertheless, it will be found upon the face of the instrument 
and with the scant aid of the stipulation that the proceeds of the 
policy, $2,922.94, belong to the administratrix personally. 

[3] The court is asked to determine the propriety of a fu- 
neral expense of $691.42. Upon the reasonableness of the items 
making the sum last mentioned there has been no attempt to 
introduce evidence beyond the figures of the account. 


It is the duty of the administratrix to pay the reasonable 
funeral expenses. Code Civ. Pro. § 2729, subd. 3. Where in 
her account the administratrix reports payments made in_ this 
regard and upon oath alleges that the charges in such account 
for necessary expenses are correct, her account must prevail, so 
far as it is supported by vouchers, unless it is impaired by proof. 





Life.] Sterling Mut, Life Ins. Co. vs. Stanley., 531 


There is a deficiency of vouchers as to part of the credits for 
funeral outlays, but the objectant who, except the accountant and 
her surety, is the only person concerned in the estate, has by his 
objections waived this defect. 

Decreed accordingly. 


STERLING MUT. LIFE INS. CO. vs. STANLEY. 
(No. 5432.)* 


(Court of Appeals of Georgia.) 


INSURANCE—ACTION ON POLICY—QUESTION FOR JURY— 
EVIDENCE. 

This case is controlled by the ruling of this court in Stanley vs. Sterling 
Life Insurance Company, 12 Ga. App. 475, 77 S. E. 664. The court 
‘did not err in the instructions to the jury upon which error is assigned, 
nor in overruling the motion for a new trial. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


Error from City Court of Madison; K. S. Anderson, Judge. 
Action by Green Stanley against the Sterling Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


F. C. Foster, of Madison, for Plaintiff in Error. 
M. C. Few, of Madison, for Defendant in Error. 


a Decision rendered, Sept. 23; 1914. 82 S. E. Rep. 826. Syllabus by the 
Court. 


ROME INDUSTRIAL INS. CO. vs. EIDSON. (No. 510.)* 


(Supreme Court of Georgia.) 


1. INSURANCE—REVIVAL OF POLICY—RIGHT OF INSURED— 
ESTOPPEL. 


Where a policy of insurance contained the provision, “Should this 
policy become void in consequence of nonpayment of premium, it may 
be revived, if not more than fifty-two premiums are due, upon pay- 
ment of all arrears and the presentation of evidence satisfactory to 
the company of the sound health of the insured,” the insured acquired 
a contract right to revive the policy, after a lapse, upon complying 
with the conditions. Upon compliance with such conditions the’ 
insurer is bound to act with reasonable promptness and fairness in 
passing upon the application, and to notify the insured of the result, 





* Decision rendered, Aug. 18, 1914. 82 S. E. Rep. 641. 
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and for failure so to do will be estopped from denying that the 
policy has been revived. Rome Industrial Insurance Co. vs. Eid- 
son, 138 Ga. 592, 75 S. E. 657; Leonard vs. Prudential Life Insurance 
Co., 128 Wis. 348, 107 N. W. 646, 116 Am. St. Rep. 50. 


(For other cases, see Insurance, Cent. Dig. §§ 932, 933; Dec. Dig. § 365.) 


2. INSURANCE—REVIVAL OF POLICY—BURDEN OF PROOF. 

In a suit on such a policy which has lapsed because of nonpayment of 
premiums, but in which the plaintiff is alleged to have complied with 
the terms of the conditions necessary to revive the policy, and the 
insurer to have retained the application for revival for an unreason- 
able time and rejected the application after the death of the insured, 
the burden is upon the plaintiff to prove compliance with the terms 
of the contract providing for revival. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


3. INSURANCE—ACTION ON POLICY—EVIDENCE—ADMISSI- 
BILITY. 


In making proof of compliance with the conditions as mentioned in the 
preceding note, testimony by an agent as to receipt of the amount 
requisite to a revival of the policy, and of course of dealing wherein 
the money was deposited in a bank in common with other money 
received on new applications, is admissible. 

(a) The fact that, by virtue of certain restrictions in the policy, the 
agent so receiving the money paid to revive the policy may not have 
been authorized to bind the company in the matter of reviving the 
policy, would not render such testimony inadmissible, if the officers 
having power to bind the company drew out the money knowing 
that some of it was received for the purpose of reviving the policy. 


(b) Testimony that after the death of the insured the president of the 
company offered to repay the plaintiff the money paid to procure a 
revival of the policy is admissible as tending to show that the com- 
pany actually received the money with notice that it was for arrears 
on this policy. Accordingly, there was no error in receiving the 
evidence referred to in the second and third grounds of the amended 
motion for new trial. 


(For other cases, see Insurance, Cent. Dig. §§ 1674, 1686; Dec. Dig. 
§ 65414.) 


4. INSURANCE—ACTION ON POLICY—EVIDENCE—PLEADING 
AND PROOF. 

Where it was alleged in the petition that the application for revival was 
received by the insurer on August 8th and was retained without 
giving the insured notice either that the policy was to be considered 
as revived or that the application was declined or rejected, and the 
insured died on September 2d, without having received such notice, 
and that subsequently the insurer sought to evade its liability by pre- 
tending that it had not received the premium, and had rejected 
the application on or before August 28th, it was competent on that 
issue to show that the receipt book, wherein the local agent had 
receipted for money paid by the insured for revival of the policy, as 
of date August Sth, had been changed, and, after the death of the 
insured, that the local agents made out a new book and did away 
with the old book in which the money had been receipted for. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1644; Dec. Dig. § 645.) 
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5. APPEAL AND ERROR—HARMLESS ERROR—ADMISSION 
OF EVIDENCE. 

It was unnecessary, but no cause for a new trial, for the judge to allow 
the plaintiff to read in evidence a paragraph of the defendant’s an- 
swer which contained an admission to the effect that on the date as 
claimed in the petition the deceased made an application to revive 
the policy in the usual form, together with evidence of good health, 
and that for good and sufficient reasons the application for revival 
was declined and the deceased notified to that effect on the twentieth 
day after the filing of the application. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 1068, 1069, 4153- 
4157, 4166; Dec. Dig. § 1050.) 


6 INSTRUCTIONS—EVIDENCE. 
The excerpts from the charge on which error was assigned were not 
erroneous on the ground that they were unauthorized by the evidence. 


Error from Superior Court, Fulton County; W. D. Ellis, Judge. 
Action by J. A. Eidson against the Rome Industrial Insurance Com- 

pany. Judgment for plaintiff, and defendant brings error. Affirmed. 
See, also, 138 Ga. 592, S. FE. 657. 


Anderson & Rountree, of Atlanta, for Plaintiff in Error. 
George W. Stevens and Napier, Wright & Wood, all of Atlanta, for 
Defendant in Error. 


SUPREME LODGE K. P. vs. FEW. (No. 499.)* 


(Supreme Court of Georgia.) 


1 APPEAL AND ERROR—COURTS—LAW OF THE CASE— 
PRIOR APPEAL. 

When the case was before this court on a former occasion (Supreme 
Lodge Knights Pythias vs. Few, 138 Ga. 778, S. E. 91), it appeared that 
the insurance policy on which the action was based contained a pro- 
vision that the insurer “will not be liable unless the said member 
has actually paid the membership fee and made the first monthly 
payment required while said member is in good health.” In deciding 
the case this court construed the foregoing clause, and also held that 
where “the agent of the society knew the insured was not in good 
health after the time the application for insurance was received, but 
before the policy (of insurance) was delivered to the insured, and 
the agent delivered the policy and received the first monthly payment 
from the insured with the same knowledge, the society will not be 
heard to set up as a defense to a suit on the policy that the insured 
was not in good health at the time of taking out the insurance on 
his life, but will be held to have waived” the above-quoted condition 
in the policy. The ruling then made also applies to another condition 
contained in the same policy, to the effect that the policy should be 
void if the insured made false answers to questions propounded to 
him preliminary to accepting him as a subject of insurance, one of 


* Decisicn rendered, Aug. 18, 1914. 82 S. E. Rep. 627. 
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which questions related to the existence of other insurance then 
carried upon the life of the applicant. See Few vs. Supreme Lodge 
Knights of Pythias, 136 Ga. 181, 71 S. E. 130. 

(a) The rulings made when this case was before the court on former 
occasions concluded the insurer, on substantially the same evidence, 
upon the question whether the agent who delivered the policy and 
received the first premium was such an agent as that notice to him 
of facts which would prevent the insurer from successfully setting 
up failure of the conditions in the policy here involved as a defense to 
the action was notice to the company. 

(b) The evidence on the last trial did not vary from that on the former, 
so materially as to change this result. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4370-4379; Dec. 
Dig. § 1099.) 


2. INSURANCE—PLEADING AND PROOF—DEFENSE. 

Where the insurer set up in his plea failure of the condition of the policy 
relating to the existence of other insurance, as above mentioned, 
the plaintiff, without replication in his pleadings, could meet such 
defense by showing that the company, at the time of delivering. the 
policy and receiving the first premium, had notice of the insurance 
alleged to have been omitted by the insured in making answer to the 
question preliminary to his acceptance as an insurable risk. See 
Travelers’ Ins. Co. vs. Thornton, 119 Ga. 455, 46 S. E. 678. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. 
Dig. § 645.) 


3. PRIOR REVERSAL. 

When the case was last before this court (138 Ga. 778, 76 S. E. g1), 
the judgment of the trial court, directing a verdict for the plaintiff, 
was reversed on the ground that, on the issue referred to in the 
preceding note, there was evidence that the insured, at the time of 
making his answer to the question, carried insurance which he did 
not mention, and that such evidence was sufficient to carry the case 
to the jury. 


INSURANCE—ACTION ON POLICY—EVIDENCE. 

the subsequent trial the plaintiff introduced additional uncontradicted 
evidence to the effect that, at the time of the delivery of the policy 
and acceptance of the first premium, the agent of the insurer, who 
made the delivery and accepted the premium, knew of the existence 
of the insurance which had been omitted from the answer of the in- 
sured. Such evidence (under the former rulings in the same case) 
demanded a finding against the insurer, upon which the judgment was 
formerly reversed. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


5. ACTION ON INSURANCE POLICY. 

In view of the ruling announced in the preceding note, it is unnecessary 
to consider whether the conditions named in the policy amounted 
to warranties or representations, or the effect thereof, or any question 
as to the admissibility of evidence, or the charge of the court in re- 
gard thereto. 


6. APPEAL AND ERROR—IAW OF THE CASE—RULING ON 
FORMER APPEAL. 


Upon all other matters of defense set up in the plea, the evidence is 
substantially the same as when the case was before this court on a 
former occasion. 138 Ga. 778, S. E. 91. At that time the judgment 
of the trial court directing a verdict for the plaintiff was reversed 
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solely on the ground that there was evidence requiring submission 
to the jury of the question of other existing insurance; and that it 
was further held that there was no merit in any other of the assign- 
ments of error. Held: 

(a) This ruling extended to all of the several reasons set forth in the 
bill of exceptions, relied on to show error as complained of in the 
several assignments of error. 

(b) The former ruling became the law of this case, and, under the same 
pleadings and substantially the same evidence, there was no error 
in restricting the trial to issues based on the existence of other 
insurance. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4370-4379; Dec. 
Dig. § 1099.) 


Error from Superior Court, Morgan County; Jas. B. Park, Judge. 

Action by M. M. Few against the Supreme Lodge Knights of Pythias, 
Judgment for plaintiff, and defendant brings error. Affirmed. 

See, also, 138 Ga. 778, 76 S. E. o1. 


Garrard & Gazan, of Savannah, and’Percy Middlebrooks, of Madison, 
for Plaintiff in Error. 

M. C. Few and F. C. Foster, Sr., both of Madison, for Defendant in 
Error. 


GRAND !|LODGE OF KANSAS, A. O. U. W., vs. STATE 
BANK. (No. 18,941.)* 


(Supreme Court of Kansas.) 


1. BANKS AND BANKING—PAYMENT OF CHECK—RIGHT TO 
CHARGE DEPOSITOR. 

The general rule is that, in order to charge the account of a depositor, 
a bank must pay a check only to the payee to whose order it is drawn, 
and payment made otherwise is at its peril unless it can claim pro- 
tection upon some principle of estoppel or negligence chargeable to 
the depositor. 


(For other cases, see Banks and Banking, Cent. Dig. §§ 398-405; Dec. Dig. 
§ 138.) 


2. BANKS AND BANKING — PAYMENT OF CHECK — NEG- 
LIGENCE OF DEPOSITOR—NOTICE OF AGENT’S FORGERY. 

Where the claim of negligence of the depositor is based upon previous 
forgeries of his agent, who forged the indorsement of the payee upon 
which the check in question is paid, knowledge of the depositor or 
notice to him of the former misconduct or other fraudulent acts of 
the agent must be shown, in order to charge the depositor with 
negligence in intrusting the check to the agent for delivery to the 
payee. 

(For other cases, see Banks and Banking, Cent. Dig. §§ 398-405; Dec. Dig. 
§ 138.) 


* Decision rendered, July 7, 1914. 142 Pac. Rep. 974. Syllabus by the 
Court. 
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3. BANKS AND BANKING—RAYMENT OF CHECK—LIABILITY 
OF DEPOSITOR—NOTICE Ol AGENT’S ACTS. 

The financier of a subordinate lodge of a beneficiary association at differ- 
ent times sent in to the grand lodge false reports of the death of 
members, and forged proofs of death, and by these means obtained 
possession of checks or orders on the depository of the grand lodge, 
drawn to the order of the beneficiary, and thereupon, by forging the 
indorsements of the payees, received and appropriated the proceeds. 
He continued, however, to enter upon a ledger of his lodge the regular 
payment of dues and assessments by the members so reported dead. 
Afterwards by like forgeries he obtained payment of another check 
or order which had been sent to him by the grand lodge for delivery 
to the payee named in it. In this action of the grand lodge against the 
depesitory to recover the amount so paid on the forged indorsement 
of the payee, it is held, that the grand lodge is not chargeable with 
notice of the former forgeries, by the entries so made in the finan- 
cier’s ledger which were never reported to, and never came to the 
knowledge of the grand lodge or any of its officers. 

(For other cases, see Banks and Banking, Cent. Dig. §§ 398-405; Dec. Dig. 
§ 138.) 


4. INSURANCE SUBORDINATE LODGE — KNOWLEDGE OF 
OFFICER—NOTICE TO GRAND LODGE. 

The knowledge of the agent, of forgeries committed by him in the cir- 
cumstances stated in the last paragraph, does not charge the grand 
lodge with notice of such forgeries. 

(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


5. INSURANCE—KNOWLEDGE OF AGENT—NOTICE OF FOR- 
GERIES--LIABILITY OF PRINCIPAL. 

In the absence of any knowledge or suggestion of misconduct of the 
financier, the grand lodge was not bound to examine his books to 
detect fraud of which its officers had no suspicion, but might rely 
upon the regular reports of the auditing committee of the local lodge 
which afforded no clue to the forgeries or misconduct of the 
financier. 

(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


6. PRINCIPAL AND AGENT—AUTHORITY OF AGENT—IOR- 
GERY. 

The forgery of the indorsement of the name of the payee upon a bank 
check is not within the scope of the employment or duty of an agent 
of the drawer to whom the check is intrusted for delivery only to the 
payee. . 

(For other cases, see Principal and Agent, Cent. Dig. §§ 318-322, 360, 361, 
365; Dec. Dig. § 109.) 


Appeal from District Court, Cowley County. 

Action by Grand Lodge of Kansas, Ancient Order of United Work- 
men, against the State Bank. From a judgment for defendant, plaintiff 
appeals. Reversed. 


Jackson & Noble, of Winfield, and Edgar Bennett, of Washington, 
Kan., for Appellant. 


A. L. Cooper, of Kansas City, Mo., and Buckman & Bloss, of Winfield, 
for Appellee. 
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AROLD vs. SUPREME CONCLAVE, IMPROVED ORDER 
OF HEPTASOPHS. (No. 41.)* 
(Court of Appeals of Maryland.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—EFFECT OF 
BY-LAWS. 

Where a member of a beneficial society, in his application for member- 
ship, has agreed to be bound by the rules or laws then in force or 
thereafter adopted, the society may bind him by after-adopted by- 
laws, even though not retroactive in terms, if reasonable in character. 

(lor other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


2, INSURANCE—MUTUAL BENEFIT INSURANCE—EFFECT OF 
BY-LAWS. 

A by-law of a benefit insurance society providing that no action could be 
brought or maintained on any cause or claim arising out of any 
certificate, unless brought within one year from the time when such 
right of action accrued, and that such right of action should accrue 
sixty days after all proofs of death should have been furnished, was 
reasonable and binding on the beneficiary of a member, who became 
such prior to its adoption, and who by his application agreed to con- 
form in all respects to the laws and rules of the order then in force 
or thereafter adopted. 


(lor other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


Appeal from Baltimore Court of Common Pleas; John J. Dobler, 
Judge. 

“To be officially reported.” 

Action by Mary Arold against the Supreme Conclave, Improved 
Order of Heptasophs. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


Argued before Boyd, C. J., and Burke, Thomas, Pattison, Urner, and 
Stockbridge, JJ. 


George Washington Williams and John Holt Richardson, both of 
Baltimore, for Appellant. 

John C. Tolson, of Baltimore, and Olin Bryan, of Philadelphia (Albert 
C. Tolson, of Baltimore, on the brief), for Appellee. 


* Decision rendered, June 26, 1914. 91 Atl. Rep. 820. 
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MODERN BROTHERHOOD OF AMERICA, vs. BESHARA. 
(No. 3760.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE— MUTUAL BENEFIT SOCIETY — PROVISIONS 
OF BY-LAWS—WAIVER. 


Where the by-laws of a mutual fraternal benefit society provide, “No 
officer of this society, either of the Supreme or any subordinate lodge, 
shall have any power or authority, nor shall such officer be permitted, 
to waive any of the provisions of the by-laws of this society which 
reiate to the contract between the member and the society, whether 
the same be now in force or hereafter enacted,’ and vests in the 
order itself or a board of directors exclusive power and authority of 
changing, modifying, or amending its by-laws, then a local agent 
has no authority to waive the provisions thereof. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


2. INSURANCE— MUTUAL BENEFIT SOCIETY — PROVISIONS 
OF BY-LAWS—NOTICE TO MEMBER. 


Where, under the terms of a beneficiary certificate, the by-laws of the 
brotherhood are expressly made a part of the contract between the 
brotherhood and the member to whom the beneficiary certificate is 
issued, such member is charged with knowledge of the provisions of 
such by-laws and is bound by the terms thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 1854, 1855; Dec. Dig. § 716.) 


3. INSURANCE— MUTUAL BENEFIT SOCIETY — SUSPENSION 
OF MEMBER. 


Where the by-laws of such order provide that the failure of any member 
to pay all dues and assessments upon a certain date shall operate to 
suspend such member from the benefits of such society until reinstated 
upon a certificate of good health, the nonpayment of such dues and 
assessments operates ipso facto to suspend such member until re- 
instated as provided in the by-laws. 


(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. Dig. 
§ 750.) 


4. TRIAL — DIRECTION OF VERDICT — CONFLICTING EVI- 
DENCE. 

Where there is a controverted issue of fact and conflicting testimony in 
reference to the fact as to whether a member is in good health when 
reinstated, it is error for the court to take such issue from the jury 
and direct a verdict. 


(For other cases, see Trial, Cent. Dig. §§ 342, 343; Dec. Dig. § 143.) 


Commissioners’ Opinion, Division No. 2. Error from Superior Court, 
Muskogee County; Farrar A. McCain, Judge. 

Action by Schickery Beshara against the Modern Brotherhood of 
America. Judgment for plaintiff, and defendant brings error. Reversed 
and remanded. 


N. B. Maxey, of Muskogee, for Plaintiff in Error. 
O’Hare & Davidson, of Muskogee, for Defendant in Error. 


* Decision rendered, Aug. 18, 1914. 142 Pac. Rep. 1014. Syllabus by the 
Court. 
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FIRE, TORNADO, ETC. 


UNITED STATES CIRCUIT COURT OF APPEA!... 


FourtH Circuit. 


WOOD et AL. 
vs. 


SPRING GARDEN INS. CO. or Puivapetpuia, Pa. (No. 1204.)* 


1. INSURANCE—AGENTS—INSURING OWN PROPERTY. 


Where an agent of an insurance company insures his own property for 
his own benefit, it is his duty to notify the insurer of his ownership as 
an element of the risk. 


(For other cases, see Insurance, Cent. Dig. § 106; Dec. Dig. § 81.) 


2. INSURANCE — INSURANCE AGENTS — INSURING OWN 
PROPERTY—-NOTICE TO INSURER. 


In an action on a fire policy issued by an agent on his own property, 
evidence held to require submission to the jury of the question 
whether the agent gave sufficient information to the insurer to charge 
it with notice that the agent was the owner of the property. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 

Rose, D. J., dissenting. 


In Error to the District Court of the United States for the Eastern 
District of Virginia, at Richmond; Edmund Waddill, Judge. 

Action by T. Gilbert Wood, suing for himself and others, against the 
Spring Garden Insurance Company of Philadelphia, Pa. Judgment for 
defendant, and plaintiffs bring error. Reversed. 


Before Pritchard and Woods, C. JJ., and Rose, D. J. 


George E. Caskie, of Lynchburg, Va. (Caskie & Caskie, of Lynch- 
burg, Va., on the brief), for Plaintiffs in Error. 
George Bryan, of Richmond, Va., for Defendant in Error. 


Woops, C. J. 

[1] The first trial of this action on a fire insurance policy re- 
sulted in a judgment for the plaintiff, Wood; but the judgment 
was reversed in this court and the cause remanded for a new 
trial, the court holding that a verdict for the defendant should 
have been directed because the evidence showed that Wood was 
the agent of the defendant insurance company and issued a policy 
on his own property describing it as Haytokah Inn, without notice 
to the company of his ownership. On this point the court said :— 

“The position of an agent of an insurance company who issues 


* Decision rendered, May 11, 1914. 215 Fed. Rep. 355. 
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a policy to himself is one that calls for the utmost frankness of 
dealing between himself and his company. He has a right to 
apply to his company to insure his property, but when he is 
dealing with himself he should be careful to see that there can 
be no question as te the fact that his principal is fully informed 
of the risk, and especially of that material element in the risk 
involved in the ownership of the property. ‘The defendant in 
error as the plaintiff below sued upon a contract made with 
himself. ‘To support his allegation he produced the policy made 
to the Haytokah Inn. In the opinion of this court he was not 
entitled to recover upon this policy unless he could show clearly 
that his principal was advised when as its agent he sought to make 
it accept the policy and undertake the risk that the words ‘Hay- 
tokah Inn’ referred to ‘I’. Gilbert Wood, and that he was in reality 
the beneficiary.” 

‘Yn the second trial the defendant set up the following as its 
sole defense :— 


“That the plaintiff was the agent of the defendant and issued 
the policy in suit to himself for his own benefit, and did not 
alates the defendant of the risk, including his ownership of the 
property.” 

After hearing the evidence on this issue, in the light of the 
former decision of this court, the district judge directed a 
verdict for the defendant. There are a number of assignments 
of error, but the decision turns upon the correctness of the view 
of the district judge that the evidence offered by the plaintiff 
to show that he did inform the defendant company of his owner- 
ship of the property was no stronger than it was on the former 
trial, and that therefore the former judgment of this court re- 
quired a verdict for the defendant. 

[2] As the case is to go back for a new trial, detailed discus- 
sion of the evidence is not appropriate ; but we cannot doubt that 
the evidence of the plaintiff on the second trial was substantially 
difierent and strong enough to require submission of the issue 
of notice to the company of the plaintiff's ownership. Wood 
was appointed agent of the defendant company at Burkeville, Va., 
on January 26, 1909, by FE. A. Young, who signed the appoint- 
ment as state agent for the company. On July 10, 1909, Wood 
wrote the first policy on the hotel owned by him called in the 
policy Haytokah Inn. The policy was issued to Haytokah Inn 
without other statement of ownership. Some time after this 
policy had expired, Wood issued in like terms the policy now in 
suit, numbered 5105 and dated December 25, 1909. 

In each instance, Wood retained the policy in his possession, 
but sent to the stamping office in Richmond, representing the 
defendant and a number of other companies, a correct mem- 
orandum of the usual particulars of the policy, except that it 
stated the issuance of the policy to Haytokah Inn without indi- 
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cation of individual ownership. ‘The stamping office, after pass- 
ing on the rate and other more or less formal matters, stamped 
with its approval the memorandum sent by Wood and forwarded 
it to the home office in Philadelphia. 

Qn both trials there was evidence sufficient to go the jury that 
Young, who turned out to be the special agent of his company, 
received information from Wood and from others, first that 
Wood was about to build a hotel and afterwards that he was the 
owner of the hotel or had an interest in it; and that Young 
undertook to authorize the insurance, with this information 
before him. Even on this point the evidence was more definite 
on the second trial than on the first. But the main point is that 
on the second trial there was strong evidence not adduced at the 
first trial to the effect that Young as special agent for the de- 
fendant company had full authority not only to employ and 
dismiss local agents, but to represent the company generally, to 
authorize insurance, and to waive the usual conditions of the 
company’s policies. 

Examination of the record leads to the conclusion that there 
was evidence from which the jury might with good reason infer 
that Young was an agent empowered to consent that Wood should 
insure his own property in the company, and that notice to 
Young was notice to the company; and that as such agent Young 
sanctioned and solicited the insurance for the company after he 
had received sufficient information as to Wood’s ownership. But 
the evidence was not so convincing on all of these points as to 
warrant the court in directing a verdict for the plaintiff. 

The judgment must therefore be reversed, and the cause re- 
manded for a new trial. 

Reversed. 

Rose, D. J., dissents. 


————— o-f------ > 


SUPREME COURT OF KANSAS. 


ZETNA INS. CO. ET AL. 
Vs. 


LEWIS, State SUPERINTENDENT OF INSURANCE. (No. 19,359.)* 


1. INSURANCE-—-FIRE INSURANCE—REGULATION OF RATES. 


Sections 4226, 4227, and 4273 of the General Statutes of 1960 prescribe the 
method of changing rates of fire insurance and vest in the State 
Superintendent of Insurance the authority to change such rates. 


(For other cases, see Insurance, Cent. Dig. § 10; Dec. Dig. § 10.) 


* Decision rendered, July 7, 1914. 142 Pac. Rep. 954. Syllabus by the 
Court. 
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2. INSURANCE — ACTION AGAINST INSURANCE COMMIS- 
SIONER—REDUCTION OF RATES—PARTIES. 


The petition in this case states a cause of action. 
(For other cases, see Insurance, Cent. Dig. § 10; Dec. Dig. § 10.) 
Burch, J., dissenting. 


Appeal from District Court, Shawnee County. 

Action by the A<tna Insurance Company and others against Ike S. 
Lewis, Superintendent of Insurance. Judgment for plaintiffs overruling 
demurrer to petition, and defendant appeals. Affirmed. 


John S. Dawson. Atty. Gen., and S. N. Hawkes, Asst. Atty. Gen., for 
Appellant. 

Thomas Bates, of Chicago, Ill, and Robert Stone and Geo. T. 
McDermott, both of Topeka, for Appellees. 


Smiru, J. 

In the petition the appellees—about seventy insurance com- 
panies doing business in the state—allege that in 1909, and after 
the insurance act took effect, they severally filed with the Super- 
intendent of Insurance of the state their general basis schedule of 
rates, in compliance with the provisions of the statute, and that 
such rates were just and reasonable and as low as the business 
could be written at a very small profit; that thereafter, and on 
the 19th day of August, 1909, the then Superintendent of Insur- 
ance, without giving the petitioners or any other insurance com- 
pany any notice whatever, and in violation of the statute requiring 
such notice, and without any hearing or opportunity therefor, 
issued an order to the petitioners and all other fire insurance com- 
panies doing business in the state that the rates on mercantile 
business and all mercantile classes of business in the state were 
reduced 12 per cent from the rate so filed, said reduction to take 
effect September 1, 1909; that, notwithstanding the protest of the 
petitioners, said order was issued and a demand that a rehearing 
be given them was refused, and the superintendent refused to 
change said order. 

The petition further alleges, in substance, that the appellees 
complied with the order of the Superintendent of Insurance, 
and, after giving detailed accounts of the business and percentage, 
alleges that the aggregate loss to fifty companies, appellees, for 
the years 1910 and 1911 doing business in compliance with the 
order was $384,802.22, and that the remaining companies lost a 
proportionate amount; that on February 23, 1910, the then 
Superintendent of Insurance, without notice to the petitioners or 
other insurance companies, and without giving such companies 
any opportunity to be heard, made and issued an order directing 
the reduction of rates of fire insurance on dwellings, private 
barns, etc., filed by the petitioners and other insurance companies, 
on an average of about 14 per cent below the rates filed by the 
companies; that, in substance, the appellees and other insurance 
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companies doing business complied with said order for four years, 
from 1909 to 1912, inclusive, and in so doing have met a loss of 
over $1,500,000; and that the fire losses during said period were 
normal; and, further, that said orders of the Superintendent of 
Insurance are now, and ever since they were made have been, 
confiscatory of petitioners’ property; that by the effect of such 
orders the petitioners are being deprived of their property with- 
out due process of law. 

Further, the petitioners allege that prior to the commencement 
of this action they applied to the defendant, Ike S. Lewis, as 
Superintendent of Insurance of the state, for a revocation of said 
orders, and made a showing to such superintendent that the rates 
of insurance as fixed under said orders were confiscatory, and 
showed to the superintendent the losses they had sustained as 
aforesaid during the time they had complied with such orders, 
all of which facts were well known to such superintendent, for 
the reason that he had, and now has, the returns made under the 
law by all the petitioners, as well as all other insurance companies 
doing business in the state, of their premium receipts, losses, etc. 

And, further, the appellees demand of the appellant that he 
perform his duty under the statute, and direct the said companies 
to publish and file a higher rate of insurance, which shall be 
commensurate with the character of the risk, and shall be reason- 
able; that such Superintendent of Insurance refused so to do, 
and refused to grant petitioners any relief whatever or to allow 
them to file a higher schedule of rates, as was his duty to do. 


Petitioners further allege that they are without remedy in the 
premises, save in a court of equity, and pray that the Super- 
intendent of Insurance be required to answer, and that a full 
hearing be had in the matter, and that the order of former Super- 
intendent of Insurance, Barnes, be set aside and the rates set 
forth in the schedules filed by the petitioners be restored, and for 
such other and further relief as they may be entitled to. 

[1, 2] The petition alleges, in substance, that the orders re- 
ferred to, made by the former Superintendent of Insurance, were 
in violation of § 4273 of the General Statutes of 1909, which 
provides in part as follows :— 

“The Superintendent of Insurance shall not make any regula- 
tion or order without giving the insurance company concerned 
reasonable notice thereof, and an opportunity to appear and be 
heard in respect of same; and if any insurance company, or other 
person, city or municipality which shall be interested in said 
order shall be dissatisfied with any regulation, order or rate 
adopted by said Superintendent of Insurance, said party or par- 
ties shall have the right, within thirty days after making said 
regulation or order, to bring an action against said Superintendent 
of Insurance in any district court of the state of Kansas, and to 
have such régulation or order vacated. * * *” 
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We think the thirty-day provision made in the statute is not a 
statute of limitations, at least applicable to the situation as pre- 
sented in the petition. Whether any of the losses alleged to have 
been sustained occurred within thirty days after the making and 
entering of the orders complained of does not appear. ‘The peti- 
tion sets forth a state of facts which the demurrer thereto admits 
to be true, and which, if true, compels the insurance companies 
to cease doing business in the state of Kansas, and will deprive 
property owners therein from recovery of loss by fire or that the 
companies continue such business at a loss. Before appealing to 
the courts the insurance companies, in effect, appealed to the 
Superintendent of Insurance for a rehearing, and made the show- 
ing before referred to, but they alleged that all the means of 
information were already in the full possession of the Super- 
intendent of Insurance, and that upon such application the super- 
intendent denied the insurance companies any remedy whatever, 
including a rehearing. Moreover, the conditions since 1909 may 
have changed, and a rate that was reasonable in 1909 may be 
unreasonable now, or a rate that was unreasonable’ then may be 
reasonable now. ‘The hearing in the courts should be based upon 
the conditions as may be up to the time of filing the petition. 

It is urged that their demurrer on the ground of a misjoinder 
of parties plaintiff should have been sustained; that as to the 
rates to be charged for insurance each insurance company stands 
alone, and that the order reducing the schedules of rates filed 
affected the insurance companies separately, and not collectively ; 
that one company was not interested in the rate at which another 
was limited in writing insurance. 

In one sense this is true; in another it is not. Practically, if 
the rates were reduced as to a part of the companies doing busi- 
ness in the state, and not reduced as to the remainder, or reduced 
as to all save one, the companies, or such one whose rates were 
not reduced by the order, would be compelled to meet competi- 
tion, to write at the reduced rates, or to quit business in the state. 
Since the superintendent by the order compelled a uniform cut 
of 12 per cent upon one class of risks and 14 per cent on another 
class, it is fair to assume that the schedule of rates filed were 
uniform before the order was made, and, in his judgment, should 
be uniform thereafter. 


It is held that each appellee had such an interest in the action 
as is contemplated by § 34 of the Code (Gen. St. 1909, § 5627). 

Again, it is contended that the district court of Leavenworth 
County had jurisdiction of the subject-matter of this action there 
pending, in which the state of Kansas is plaintiff and a part of 
the plaintiffs are defendants, and that the appellees should have 
sought their remedy therein. That there is a diversity of both 
of parties plaintiff and defendant is apparent from the titles of 
the two actions. The purpose of the state in that case is to en- 
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join such of the appellees as are parties thereto from combining 
to unlawfully raise rates of insurance, and from unlawfully rais- 
ing such rates. On the other hand, the purpose of this action is 
to have a hearing as to whether the rates of insurance fixed by 
the order of the superintendent are compensatory, and, if not so, 
to have compensatory rates established in the manner prescribed 
by the statute. 

The order overruling the demurrer is affirmed, and the case is 
remanded for further proceedings. 


Johnston, C. J., and Mason, Porter, Benson, and West, JJ., 
concur. Burch, J., dissents. 


— ——_ ose —_——$_—$—_—__ —__—__-— 


SUPREME JUDICIAL COURT OF MAINE 


NATIONAL FURNITURE CO. 
US. 
PRUSSIAN NAT. INS. CO* 


1. TRIAL—INSTRUCTIONS—REQUESTS. 
A requested instruction, not sound as an entirety, is properly refused. 
(For other cases, see Trial, Cent. Dig. §§ 484, 660, 671, 673, 675; Dec. Dig. 
§ 26 
§ 201.) 


2. INSURANCE—REFERENCE AS TO LOSS—WAIVER OF DE- 
FENSE. 

No waiver by an insurance company of the right to later raise the question 
of its liability can arise from its not doing so before the referees, on 
reference to determine the amount of damage; that question not being 
open before them. 


(For other cases, see Insurance, Cent. Dig. §§ 1420, 1421; Dec. Dig. § 567.) 


3. INSURANCE—WAIVER—QUESTION FOR JURY. 

The question of an insurance company waiving by its acts the right to 
raise the question of its liability is for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


Exceptions and Mction from Supreme Judicial Court, Cumberland 
County, at Law. 

Action by the National Furniture Company against the Prussian 
National Insurance Company. There was a verdict for defendant, and 
plaintiff brings exceptions and moves for a new trial. Overruled. 


Argued before Savage, C. J., and Bird, Haley, Hanson, and Phil- 
brook, JJ. 


* Decision rendered, Aug. 27, 1914. 01 Atl. Rep. 785. 
Vol. XLIV.—35 
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Jacob H. Berman, Woodman & Whitehouse, and Hinckley & Hinckley, 
all of Portland, for Plaintiff. 
William H. Gulliver, of Portland, for Defendant. 


PER CurRIAM. 

This is an action upon a policy of insurance against loss by 
fire. ‘The jury found for defendant, and the plaintiff excepts to 
the ruling of the court and moves, upon the usual grounds, for a 
new trial. 

The following instruction was requested and denied and is 
the only ground of exception: That the acts of the defendant, 
after it had all the information it now possesses in regard to the 
cause of the fire, and had in its possession the proof of loss con- 
taining complete schedule of property, together with their value, 
which it now has, in negotiating with the plaintiff as it did with 
no mention of disclaiming liability on account of matters con- 
tained in special pleadings and appearing before the referees 
without raising any question as to their liability for whatever the 
referees might determine the damage to be, were a waiver of its 
right to come into court later, and defend under the special plead- 
ings filed by defendant. 

[1-3] The court is of the opinion that the requested instruc- 
tion was properly refused as unsound as an entirety. York vs. 
Athens, 99 Me. &2, 58 Atl. 418. Calling attention to one instance 
only, the reference having been agreed upon, no waiver could 
arise from a failure on the part of defendant to raise the question 
of its liability before the referees as this matter is not open be- 
fore them. Dunton vs. Insurance Co., 104 Me. 372, 376, 378, 71 
Atl. 1037, 20 L. R. A. (N. S.) 1058. But the request is fatally 
defective, in that it takes the question of waiver from the jury, 
Upon this point Robinson vs. Insurance Co., 90 Me. 385, 389, 390, 
392, 394, 38 Atl. 320 is conclusive. See, also, Seed vs. Lord, 66 
Me. 580, 581; Stewart vs. Leonard, 103 Me. 128, 68 Atl. 638; 
Libby vs. Haley, 91 Me. 331, 333, 39 Atl. 1004. 

In regard to the motion for pew trial, it is sufficient to say that 
a careful reading of the evidence discloses no reason for disturb- 
ing the verdict. 

Exceptions and motion overruled. 











Fire, &c.| — Plockzek vs. St. Paul F. & M. Ins. Co. 547 


COURT OF CHANCERY OF NEW JERSEY. 


PLOCKZEK 
vs. 


ST. PAUL FIRE & MARINE INS. CO.* 
. 


1, ACTION—JOINDER—LAW AND EQUITY. 

The purchaser of property covered by an insurance policy, providing that 
it should be void, unless otherwise agreed, if any change in the in- 
terest, title, or possession of the property took place, procured ad- 
ditional insurance, and after a loss, brought suit to reform the first 
policy by making it payable to him, instead of his grantor, and also 
asked a recovery on the second policy. Held, that the cause of action 
on the second policy was separate and distinct from that on the first 
policy and could be enforced only in the common-law courts. 


(For other cases, see Action, Cent. Dig. §§ 449, 451-468; Dec. Dig. § 46.) 


2. REFORMATION OF INSTRUMENTS — GROUNDS OF REF- 
ORMATION. 

An instrument in writing can be reformed only where there has been a 
mutual mistake, or a mistake on the part of one party and fraud on 
the part of the other. 

(For other cases, see Reformation of Instruments, Cent. Dig. § 68; Dec. 
Dig. § 16.) 


3. INSURANCE — REFORMATION OF POLICY — CHANGE OF 
BENEFICIARY. 

A purchaser of property covered by a fire policy, providing that it should 
be void if any change took place in the interest, title, or possession of 
the property, unless otherwise provided by agreement indorsed thereon 
or added thereto, who notified the insurer’s agent of the change in 
title, but failed to obtain its consent, could not have the policy 
reformed after a loss by making it payable to him instead of his 
grantor; the policy having apparently been in proper form at the time 
of its issue. 

(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


4. INSURANCE — FORFEITURE — CHANGE OF TITLE OR IN- 
TEREST. 

Where a purchaser of property covered by a fire policy, providing that it 
should be void if any change took place in the interest, title, or pos- 
session of the property, unless otherwise provided by agreement in- 
dorsed thereon or added thereto, informed the insurer’s agent of the 
change of title, but did not request the insurer to consent to the 
change, and the insurer neither assented thereto nor waived the con- 
dition, there could be no recovery on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
§ 328.) 


Suit by John Plockzek against the St. Paul Fire & Marine Insurance 
Company. Decree for defendant. 


* Decision rendered, July 24, 1911. 91 Atl. Rep. 812. 
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Thomas Brown, of Perth Amboy, and Freeman Woodbridge, of New 
Brunswick, for Complainant. 
John H. Patterson, of Jersey City, for Defendant. 


Howe.., V. C. 

The bill in this case is filed to recover the amount of loss under 
two fire insurance policies issued by the defendant. ‘The first 
policy was issued to Andrew Dickey on August 27, 1906, and ex- 
pired on August 27, 1909;*it ran in the name of Dickey, but 
there was attached a mortgagee clause in favor of Andrew 
Crosson, mortgagee. On May 7, 1907, Dickey conveyed the land 
to the complainant. ‘The complainant says that on June 12, 1907, 
he saw Mr. Pierce, one of the agents of the defendant company, 
and notified him that the property covered by the policy just 
mentioned had been conveyed to him; he says that he remembers 
the first time he saw Mr. Pierce was when he started to fix up 
the building, and when he had finished that work he went to 
Pierce & Watson’s office and there saw Mr. Pierce and told him 
he wanted some more insurance on his property; that Mr. Pierce 
looked in a book and found that the current policy was in Mr. 
Dickey’s name, and then and there he made application for $300 
more insurance. <A policy for that amount was issued to the 
complainant on October 25, 1907. ‘That fact, taken in con- 
nection with the testimony of the complainant, leads me to be- 
lieve that the first time he ever saw Mr. Pierce about the policies 
was about the date of the issuing of the junior policy. This 
policy ran to the complainant with the mortgagee clause in favor 
of Crosson. The complainant never saw and never had in his 
possession either of the policies. The evidence shows that the 
older policy was in the possession of Pierce & Watson, the 
agents of the company, it having beén intrusted to them by the 
mortgagee, and put away in their safe with the mortgage. Mat- 
ters stood in this way until the premises were destroyed by fire; 
then proofs of loss, which were apparently in proper form, 
were submitted to the insurance company, and nothing further 
appears to have been done until the filing of the bill in this case 
on March 22, 1910. The bill sets out the two policies and the 
circumstances under which they were issued, and the notice of 
the transfer of the title of the property from Dickey to the com- 
plainant, and prays that the older policy may be reformed so as 
to be made payable to the complainant instead of to Dickey, and 
that a decree may be made directing the defendant to pay the full 
amount of both policies to the complainant. 

{11 I think it is quite apparent that the complainant can have 
no decree in this court on the junior policy; that was properly 
issued to the owner of the property, and if the company refused 
to pay, then the question as to whether the claim of the owner 
was just or not could be, and indeed would have to be, litigated in 
the courts of common law. The cause of action on the junior 
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policy is a separate and distinct cause of action from the one ac- 
cruing on the older policy. There is no doubt but that the com- 
mon law court would permit a recovery on both policies in one 
suit, if they both stood on the same footing, but there is likewise 
no doubt but that a separate suit would be maintainable on each 
policy. J, therefore, am constrained to say that the complainant 
can have no relief in this court on the junior policy, and as to 
that cause of action the decree will have to be in favor of the 
defendant. 

|2-4] The suit on the older policy stands in a somewhat dif- 
ferent position. One of the prayers of the bill is that the policy 
may be reformed by inserting the name of the complainant in 
the place of that of Mr. Dickey as the person insured. It is a 
well-settled doctrine, which needs no citation of cases, that the 
reformation of an instrument in writing can be accomplished in 
this court in only two cases: (1) Where there has been a mutual 
mistake: and (2) where there has been a mistake on the part of 
one of the parties, with fraud on the part of the other. ‘There 
is no evidence whatever before the court which points in the 
direction of any fraudulent action on the part of the defendant 
or its agents; consequently if the complainant recovers, it must 
be on the ground of mutual mistake. The evidence, therefore, 
must be searched to ascertain whether the older policy was drawn 
or continued in the form in which it now appears, by the mutual 
mistake of the parties. Originally the policy ran to the owner 
of the fee, and it was apparently in proper form at the time of 
its issue. No question has arisen about its validity prior to the 
time of the transfer of the property to the complainant. The 
policy provides as follows :— 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if * * * any 
change other than by the death of an insured takes place in the 
interest, title or possession of the subject of insurance (except 
change of occupants without increase of hazard) whether by 
legal process or judgment or voluntary act of the insured or 
otherwise.” 

This provision is a part of the contract, and must be enforced, 
unless there is evidence that its provisions have been waived by 
the defendant. I find no evidence of such waiver; therefore the 
clause thus quoted must stand as part of the contract evidenced 
by the policy. It is not claimed that there were any negotiations 
between the complainant and the defendant at the time com- 
plainant purchased the property in question, or at any time 
thereafter, so that there were no contract relations existing be- 
tween the parties at all. The case, therefore, turns upon the 
conversation that the complainant says he had with Mr. Pierce, 
the agent of the company, in either June or October, 1907. The 
testimony is that at that time Mr. Pierce, the defendant’s agent, 
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was notified of the transmission of Dickey’s interest to the 
complainant. He himself says :— 

“T presume our firm had notice, but it didn’t come to me per- 
sonally direct, because | am always very particular to see that 
a transfer is made.” 

[ shall therefore assume that the defendant was notified of 
the change of ownership, but that of itself would not be suf- 
ficient to maintain the validity of the policy under its terms. By 
the terms of the policy the change of ownership invalidates the 
instrument, unless a note of the change is indorsed on or ap- 
pended to the policy. This is part of the contract, and is appealed 
to by the defendant, and must therefore enter into the judgment 
to be pronounced by the court. The requirement has not 
been met. 

Much reliance was placed by the complainant upon the case of 
Milville Mutual Marine & Fire Insurance. Co. vs. Mechanics & 
Workingmen’s Building & Loan Association, 43 N. J. Law, 652. 
sut there is a difference between this case and that in this regard; 
in that case the question was whether notice of alienation was 
given to the company, and whether the company assented to it or 
waived the condition of the policy in this respect. 

As I have said before, | find no evidence of waiver of the 
conditions ; neither do I find any assent of the defendant to the 
alienation of the property insured; neither do I[ find that there 
was any request made by the complainant to the defendant for 
its consent to the transfer of the title. Mere notice of transfer 
is not sufficient. ‘The mere oral assent of the corporation would 
make a doubtful case, in the face of the requirement that the 
consent shall appear in writing indorsed upon or annexed to 
the policy, vet in a given case the facts might warrant the con- 
clusion of a waiver of the provision. * 

The decree on the older policy must also be in favor of the 
defendant. 


GERMANIA FIRE INS. CO. vs. BARRINGER. (No. 5417.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE — PETITION — SUFFICIENCY — DEMURRER — 
ADMISSIONS IN ANSWER. 

Where a standard policy insures plaintiff against loss by fire, to an amount 
not exceeding $1,000, certain property while located and contained as 
described herein, and not elsewhere, to wit, “$600 on the one-story 
* * * building * * * While occupied as a private dwelling 
house and situated on the northwest corner of the B. F. & M. 


* Decision rendered, June 30, 1914. Rehearing denied, Sept. 1, 1914. 
142 Pac. Rep. 1026. Syllabus by the Court. 
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grounds,” and “$400 on all his household and kitchen furniture while 
contained in the above-described building,” a petition which fails to 
state that, at the time of the fire, the building was so occupied and the 
personal property was therein contained fails to state a cause of 
action. But where the answer, after general denial, specifically admits 
those facts, held, that the action of the court, in overruling a de- 
murrer to said petition, is not reversible error. 
(For other cases, see Insurance, Cent. Dig. § 1595; Dec. Dig. § 632.) 


2. APPEAL AND ERROR — INSURANCE — KNOWLEDGE OF 
AGENT—EFFECT ON VALIDITY OF INSURANCE. 

Where the local agent of a fire insurance company, who has ‘the power to 
accept the risk and deliver the policy of insurance, at and prior to 
the time of its delivery in renewal of another policy, has knowledge 
of the fact that, intermediate the time of the issuance of the original 
and the renewal policy, the title to the property whereon the insured 
building was located had changed, assuming that fact to be material 
ta the risk, and that the insurer failed to mention that fact at the time 
of the delivery of the renewal policy, /ield that, after having received 
the premium and delivered the policy, the same is binding upon the 
company notwithstanding the fact that it contains a provision that 
none of the company’s officers or agents can waive any of the pro- 
visions, except in writing indorsed on the policy. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4089-4105; Dec. Dig. 
§ 1040; Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


Error from District Court, Washington County; R. H. Hudson, Judge. 

Action by P. J. Barringer against the Germania Fire Insurance Com- 
pany, a corporation. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiff in 
Error. 

Rowland & Talbott and P. Q. Nyce, all of Bartlesville, for the De- 
fendant in Error. 


HAMMOND ws. NIAGARA FIRE INS. CO. (No. 18,933.)* 


(Supreme Court of Kansas.) 


1. INSURANCE — RECOVERY ON POLICY — CONDITIONS — 
“KEEP.” 

In a contract insuring a stock of merchandise it was provided that the 
insured should take inventories of his stock at certain times and 
keep a set of books showing a record of the business transacted by 
him, and, further, that he should keep such books and the last in- 
ventory taken securely locked in a fireproof safe at night, or, failing in 
this, keep them in a place not exposed to a fire which would ignite or 
destroy the store building, and, in case of loss, he would produce such 
books and inventory for the inspection of the insurer, with the further 





* Decision rendered, July 7, 1914. 142 Pac. Rep. 936. Syllabus by the 
Court. 
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condition that the failure to keep and produce them would avoid the 
policy. Held, that the word “keep,” as used in the policy, has two 
meanings; in the first provision it means to make entries in books of 
the business transacted; and in the second, where it provides that 
the insured shall keep the books and inventory in a fireproof safe 
or in some place not exposed to fire, it means that he shall care for 
and preserve them; and the failure of the insured to both preserve 
and produce them in compliance with this provision operates to de- 
feat a recovery of the insurance under the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 

(For other definitions, see Words and Phrases, vol. 4, pp. 3914-3923; vol. 8, 
p. 70099.) 


2. INSURANCE—FIREPROOF SAFE CLAUSE—WAIVER. 

The fact that the agent of the insurer examined the stock when the policy 
was written and might have discovered that the insured did not keep 
a fireproof safe or even his knowledge that the insured had no safe at 
that time cannot be construed into a waiver of the obligation of the 
insured to keep the books and-inventory in the manner and place 
provided for in the contract of insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


Appeal from District Court, Sedgwick County. 
Action by W. A. Hammond against the Niagara lire Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. Affirmed. 


Holmes, Yankey & Holmes, of Wichita, for Appellant. 
Fyke & Snider, of Kansas City, Mo., and Houston & Brooks, of 
Wichita, for Appellee. 


——-~—-—--- © @—- -- --—- 


HOME INS. CO. or New York vs. COKER.* 
(Supreme Court of Oklahoma.) 


1. INSURANCE—CONSTRUCTION OF POLICY—CHANGE OF IN- 
TEREST—LEASEHOLD. 

Record examined and held: (1) That there was no such change in the 
title or interest as to constitute a violation of the clause of the policy 
which provides in effect that, in case any change shall take place in 
the title or interest or possession of the property insured, the policy 
shall be null and void; (2) that the interest of the assured was a 
leasehold; (3) that such interest is insurable. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 

2. INSURANCE—INTEREST OF INSURED. 

Any right which may be prejudicially affected or any liability which may 
be brought into operation, by a fire, will confer an insurable interest. 

(For other cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. 


§ 115.) 


* Decision rendered, July 14, 1914. Rehearing denied, Aug. 25, 1914. 
Second petition for rehearing denied, Sept. 8, 1914. 142 Pac. Rep. 1195. 
Syllabus by the Court. 





Fire, &c.] Home Ins. Co. of New York vs. Coker. 553 


Error from County Court, Comanche County; James H. Wolverton, 

Judge. 
Action by J. E. Coker against the Home Insurance Company of New 

York. Judgment for plaintiff, and defendant brings error. Affirmed. 


Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiff in 
Error. 


Stevens & Myers, of Lawton, for Defendant in Error. 
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INSURANCE CO. OF NORTH 










1. INSURANCE—MARINE INSURANCE—IMPLIED WARRANTY 
OF SEAWORTHINESS. 

In every insurance upon a vessel there is an implied warranty on the part 
of the assured that at the time of sailing the vessel shall be seaworthy 
for the voyage insured, which extends not only to the hull, but if a 
sailing vessel to the sails and rigging. 

(For other cases, see Insurance, Cent. Dig. §§ 583-588; Dec. Dig. § 273.) 


2. INSURANCE—MARINE INSURANCE—FREIGHT—ABILITY OF 
VESSEL TO COMPLETE VOYAGE. 

To warrant a recovery on a policy insuring freight, it must appear that 
because of perils insured against the vessel could not with reasonable 
repairs and within a reasonable time complete the voyage and earn the 
freight. 

(For other cases, see Insurance, Cent. Dig. $§ 1259-1261; Dec. Dig. § 481.) 


3. INSURANCE — MARINE INSURANCE—FREIGHT—DEFENSES 
AGAINST LIABILITY. 

A schooner having insurance on her freight left Philadelphia in winter 
for a voyage to Charleston and other points and return. She en- 
countered storms, and forty-six days tater put in at Bermuda in a 
serious condition. The evidence showed that when she sailed her 
hull was leaky, her sails in poor condition, and a gasoline engine 
used for the pumps was inoperative for want of simple repairs, and 
she was altogether unseaworthy for the voyage at that season. Such 
facts were reported by the captain, who, however, expressed the 
opinion that by making some repairs and mending the sails he could 
reach Charleston. He was ordered by the owners to obtain a survey 
and if possible have the vessel condemned and sold, which was finally 
done on the captain’s statement that the owners refused to pay for 
any repairs. The report of ‘survey showed that the damaged con- 
dition of the vessel was due largely to wear and tear, rot and other 
defects, and not to sea perils during the voyage. Held, that the in- 
surer was not liable for her failure to earn freight. 


(For other cases, see Insurance, Cent. Dig. §§ 1259-1261; Dec. Dig. § 481.) 
































In Admiralty. Suit by David S. Stetson against the Insurance Com- 
pany of North America. Decree for respondent. 











Edward F. Pugh, of Philadelphia, Pa., for Libelant. 
Henry R. Edmunds, of Philadelphia, Pa., for Respondent. 











* Decision rendered, June 1, 1914. 215 Fed. Rep. 186. 
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THompson, D. J. 

The libelant sues to recover the sum of $1,700 as insurance 
upon freight on board or not on board the os John R. 
Penrose on a voyage from Philadelphia to Charleston, S. C., and 
selfast Ga., and return to Philadelphia for account of whom it 
may concern, loss if any payable to D. S. Stetson & Co., the 
libelant. 

The Penrose sailed from Philadelphia for Charleston January 
21, 1909, having loaded a cargo of 694 tons of gas coal, the 
freight upon which amounted to $763.40. She was under charter 
for her expected return voyage from Belfast, Ga., to Philadelphia 
to carry lumber under which the freight would have amounted 
to $2,100 or $2,20C. ‘The vessel never reached Charleston, but 
encountered violent storms, and at the end of forty-six days put 
into Bermuda on March 7, 1909. ‘The Penrose was leaking badly, 
and during the time she was battling with the storms her hand 
pumps were being constantly used; her gasoline engine and me- 
chanical pump having become useless shortly after the stress of 
weather began. he first day the gale was encountered, the 
mainsail split and the forestaysail gave way, and subsequently 
other sails were rent and torn. ‘The captain telegraphed to the 
libelant notifying him of his arrival at Bermuda and wrote him 
of the serious condition of the vessel. In his letter he said :— 

“She commenced to leak from the time we come to sea. * * * 
The engin stoped work from the first of the gale and has never 
worked any since * * * ‘The vessel nor her canvass was not 
fit for no such weather as we got for five week. * * * We 
will mend our sails and try to git along with them*to Charleston. 
Mainsail foresail jib and staysail all verry poor sails, and we 
about used them all up but if we can have any decent weather can 
git to Charleston with them.” 

Upon receipt of this letter, the libelant, who was one of the 
owners, sent the captain an answer in which he stated :-— 


“The writer to-day has been in consultation with the owners. 
Thomas Winsmore and ‘Taulane are both uninsured, and instruct 
us not to advance one dollar on their account, for they will not 
pay, and their decision is for you to call a survey that will 
recommend the vessel to be condemned and sold. If you cannot 
get a survey to condemn the vessel and order her sold, then 
all you can do is to repair the engine, pumps and sails and 
proceed under sail for Charleston as you suggest. As before 
stated there is no insurance on the vessel, but the little we have 
on our interest, and notwithstanding that fact, Thos. Winsmore 
and Taulane say that vessel should be condemned and sold, for 
they will not pay or reimburse us for any amount we may advance 
towards the repairs of vessel at Bermuda or for towing her to 
Charleston, for she could not be towed over there for less than 
six or eight hundred dollars. If she is condemned and sold we 
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can collect the $1,700 freight insurance we have for the trip, and 
then pay the bills, and Taulane can collect his insurance on the 
bills. We rely on you to do your best for the interest of all 
concerned and get the owners out of this trouble the best you 
can 

Upon the request of the captain, a survey was made at Ber- 
muda, under a warrant from the United States consul, by two 
surveyors, who reported about two feet of water in the hold and 
that the vessel was in a serious condition. They estimated the 
probable cost of repairs at £570 and, as a result of a second 
survey, after 200 tons of the cargo had been discharged, 
concluded :— 


‘“‘Master reported to us that being without funds and the owners 
having refused to give any money to pay the expenses of the 
vessel, he could not discharge any more cargo, neither could he 
effect any repairs to the vessel.” 


They estimated her value as she lay at £80 and condemned her 
as unseaworthy and recommended her to be sold at public auction. 
The vessel, her sails and rigging, and the cargo, were sold by the 
captain at public auction. ‘The total received from the sale of 
the vessel, her sails and rigging, was £206, and from the cargo 
£295 which, after deducting the expenses, left a balance paid to 
the libelant of £115. 


[1] The respondent defends upon the ground that the con- 
tract of insurance is void by reason of the unseaworthiness of 
the vessel at the commencement of the voyage and also upon the 
ground that the breaking up of the voyage at Bermuda was not 
necessary, as the captain could have proceeded to Charleston 
with his cargo. 


“There is no principle of marine insurance better settled than 
the one which declares that in every insurance upon a vessel there 
is an implied warranty upon the part of the assured that at the 
time of sailing the vessel shall be seaworthy for the voyage in- 
sured. This implied warranty is not confined to the sufficiency 
of the hull, but in a sailing vessel extends to the soundness of 
sails and rigging. * * * ‘There is another principle applicable 
to the case under consideration, and it is this: If a ship, in a 
short time after leaving port, becomes leaky, * * * the pre- 
sumption is that she was not ‘seaworthy’ when she sailed, and the 
onus probandi in such a case is thrown upon the assured to show 
that the inability arose from causes subsequent to the commence- 
ment of the voyage and attaching of the risk. * * * ‘A ship 
is always presumed to have been defective when she sailed, 
unless her disability be proved to have been occasioned by the 
perils of the voyage.’” Myers vs. The Girard Insurance Co., 
26 Pa. 192. 

If it sufficiently appears by the evidence that the vessel sailed 
in a leaky state and in*want of repairs and that she was not 
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equipped and fitted out as she ought to have been, there is a 
violation on the part of the insured of the implied warranty that 
the vessel is seaworthy. Prescott vs. Insurance Co., 1 Whart. 
(Pa.) 399, 30 Am. Dec. 207. 


[2] “The contract of insurance upon freight is that the goods 
shall arrive at the port of delivery notwithstanding the perils 
insured against; and that, if they fail thus to arrive, and the 
owner is thereby unable to earn his freight, the underwriter will 
make it good. It does not undertake ‘that the goods shall be 
delivered in a sound or merchantable state, or that the vessel in 
which they are shipped shall be safe against the dangers of the 
sea, but that it shall be in the power of the insured to earn his 
freight; that is, that the perils insured against shall not prevent 
the ship from earning full freight for the assured in that voyage. 
If the ship and cargo remain, notwithstanding the disasters, in a 
condition to continue the voyage, it is in his power to earn freight, 
and he is bound to proceed: but if damage happens to either, and 
the voyage is broken up, so that no freight can be earned, the 
owner is entitled to recover, as for a total or partial loss, ac- 
cording as he may or may not have earned freight pro rata 
itineris. If the damage happens to the vessel, and that can be 
repaired at the port of distress in a reasonable time, and at a 
reasonable expense, it is the duty of the owner to make the 
repairs, and to continue the voyage and earn his freight. * * * 
In every case, before he can recover of the underwriter, he must 
show that he was prevented by one of the perils insured against 
from completing the voyage and, for that reason, had failed to 
entitle himself to freight from the sees, ” Hugg vs. Augusta 
Insurance and Banking Co., 48 U. S. 604, 12 L. Ed. 834. 

[3] It is satisfactorily estelitiieed by the evidence that the 
Penrose was not, when she sailed, in a seaworthy condition for a 
voyage in January around the Capes to Charleston. More 
credence is to be given to the statement in the captain’s letter to 
the libelant before he was informed that the libelant desired 
the vessel condemned and sold than to his testimony after that 
information and the instructions from the libelant “to do your 
best for the interest of all concerned and get the owners out 
of this trouble the best you can.” He states that “she com- 
menced to leak from the time we come to sea” and that “the 
vessel nor her canvass was not fit for no such weather.” The 
fact that the leaking of the vessel was due to her bad condition, 
and not to the storms which she experienced, appears from the 
report of the surveyors who examined her at Bermuda and from 
the testimony of Ernest Evald, who examined her after she was 
brought to the Raritan Dry Dock in New York in June. ‘hat 
the canvas was not fit for the voyage appears not only from the 
statement of the captain that it was not fit for such w eather, but 
by his further statement in the letter to the libelant that the 
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mainsail, foresail, jib, and staysails were all very poor sails. 
That very poor sails would split and tear in such gales was but 
natural. ‘lhe gasoline engine, which should have been efficient 
to work the pump, stopped work in the first gale encountered in 
the voyage. It appears by the testimony of Evald and Dodge 
that all the gasoline engine required to put it in working con- 
dition was packing. ‘That the condition of the vessel, her sails 
and engine, was bad when she arrived at Bermuda is undoubtedly 
true; but that this condition was sustained from sea perils is 
negatived by that portion of the report of the surveyors upon 
the third survey made at the request of the National Board of 
Marine Underwriters at Bermuda by Nathaniel Vesey, who was 
one of the original surveyors appointed at the request of the 
captain, and W. B. Smith, which classified the damaged con- 
ditions as follows :— 

“First. The damage sustained from sea perils: Axle of steer- 
ing wheel bent. Boat davit bent down. Several chain bolts 
slack. 


“Second. The damage from wear and tear, rot, or other natural 
defects: Rail of both quarters open at angle. Scarf of mail rail 
starboard side adrift. Buts of decks, waterway seam port side, 
buts of topsides slack, many buts of topsides very open and seams 
slack in places. Plank in poor condition. Seams on quarter of 
quick work open.” 

The report upon the third survey is not contradictory to that 
upon the first and second surveys. At the two earlier surveys, 
it was not reported that the conditions, which in the third survey 
were found to be the result of damage from wear and tear, rot, 
and other natural defects, were the result of sea perils. In fact, 
the two original surveys did not contain any finding as to the 
cause of the damaged condition of the vessel, and upon the third 
survey the estimated cost of repairs necessary to be effected to 
make good damages sustained from sea perils, so as to render the 
a seaworthy, is’ estimated at £35. The fact that the 

6ndition of the vessel causing leakage was not the result of the 

strain of the voyage is shown also by the testimony of Mr. Evald 
when he examined the vessel at the dock in New York. While 
the testimony of Capt. Dodge, who took the vessel from Bermuda 
to New York, shows that she was in very bad condition, there is 
nothing in his evidence to show that that condition arose from 
the sea perils which had been sustained while the vessel was 
being driven about at sea before arriving at Bermuda. 

The evidence, in my opinion, amply sustains the contention of 
the respondent that the vessel was unseaworthy from the bad 
condition of her hull, in that her planking was so bad that it 
would not retain the caulking, and that not only was the hull un- 
seaworthy, but the poor condition of the sails and the gasoline 
engine rendered them also unseaworthy. . The failure of the 
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owners of the Penrose to make the hull tight, strong, and sea- 
worthy, to equip her with proper sails, and sending her to sea 
with the gasoline engine defective as to packing ‘constituted a 
breach upon their part of the implied warranty of seaworthiness 
which forfeits the right of the insured to recover under the 
policy. While, under these circumstances, a discussion of ne- 
cessity for the condemnation of the vessel at Bermuda may be 
unnecessary, the evidence sustains the respondent’s contention 
in that regard. It is apparent from the letter of the captain to 
the libelant upon arrival at Bermuda that he did not then consider 
it impracticable to continue the voyage to Charleston. He said :— 


“We will mend our sails and try to git along with them to 
Charleston. Mainsail foresail jib and staysail all verry poor 
sails and we about used them all up but if we can have any decent 
weather can git to Charleston with them.” 


After the receipt of the letter from the libelant stating, “If 
you cannot get a survey to condemn the vessel and order her 
sold, then all you can do is to repair the engine, pumps and sails 
and proceed under sail for Charleston as you suggest. You of 
course will have to give a draft at three days sight for the bills 
and expenses at Bermuda,” and further informing him that the 
co-owners would not pay or reimburse the libelant for any 
amount advanced, the attitude of the captain appears to have 
changed. While he was able to keep the vessel afloat for over 
forty days in violent storms, after receipt of the letter he allowed 
her to fill while lying in the harbor, and part of her cargo had to 
be discharged to enable the surveyors to examine her hull. The 
condemnation was based upon the fact that the master reported 
to the surveyors that he was without funds, and that the owners 
refused to give any money to pay any expenses, and that he 
could not discharge any more cargo, neither could he effect any 
repairs to the vessel. A condemnation and sale brought about 
under the circumstances developed in this case would not warrant 
a finding that the voyage was broken up by reason of perils 
against which the respondent insured. The sale and condemna- 
tion are not entitled to any weight as evidence to hold the insurer 
under the policy. 

A decree will be entered dismissing the libel at the cost of the 
libelant. 





560 Insurance Law Journal Vol. 44. [Nov., 1914 


ACCIDENT AND HEALTH. 


SUPREME COURT OF GEORGIA. 


EMPIRE LIFE BS. CO. 


vs. 


JOHNSON. (No. 540.)* 


1. INSURANCE—ACCIDENT POLICY—RIGHT OF RECOVERY. 


Where a policy of accident insurance contains a condition that it does 
not cover cases “where the accident or disability results wholly or 
partly, directly or indirectly, from voluntary exposure to unnecessary 
danger,” on the trial of an action on the policy, the following in- 
struction of the court to the jury is not error, where the evidence 
authorizes such charge: “If you believe that the plaintiff's husband 
did not voluntarily enter into a fight, but became involved in it by the 
fault of Zuber, and what he did was in defense of himself, then such 
act on the part of the plaintiff's husband would not bar her right to 
recover the whole amount of the policy.” 


(For other cases, see Insurance, Cent. Dig. §§ 1180, 1181; Dec. Dig. § 461.) 


2. INSURANCE—ACCIDENT POLICY—QUESTION FOR JURY. 

The evidence for the plaintiff authorized the verdict, and the court did not 
err in refusing to grant a new trial. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 

Fish, C. J., and Lumpkin, J., dissenting. 


Additional Syllabus by Editorial Staff. 


3. INSURANCE—ACTION ON ACCIDENT POLICY—BURDEN OF 
PROOF. 


Where, in an action on an accident insurance policy, the defense is that 
insured was killed “from voluntary exposure to unnecessary danger,” 
in violation of the terms of the policy, defendant must prove such 
voluntary exposure. 

ioe one cases, see Insurance, Cent. Dig., §§ 1555, 1645-1668; Dec. Dig. 

46. 


Error from Superior Court, Fulton County; W. D. Ellis, Judge. 
Action by Georgia A. Johnson against the Empire Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


Little, Powell, Hooper & Goldstein and H. H. Turner, all of Atlanta, 
for Plaintiff in Error. 

Geo. Westmoreland and Mark Bolding, both of Atlanta, for De- 
fendant in Error. 


* Decision rendered, Sept. 16, 1914. 82 S. E. Rep. 893. Syllabus by the 
Court. 
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Hi, J. 

Georg.a A. Johnson sued the Empire Life Insurance Comipany 
on a poligy taken out by her husband, William H. Johnson, in 
his lifetime. The policy provided for the payment of $1,000 to the 
beneficiary, the plaintiff, in the event of the death of the insured 
from any cause, and it further provided for the payment of 
$2,000 to the beneficiary in the event of the death of the insured 
“as the result, directly or independently of all other causes, from 
bodily injuries effected through external, violent, and accidental 
means.” ‘The suit was to recover the sum of $2,000, the petition 
alleging that the insured sustained bodily injuries effected through 
external, violent, and accidental means within the meaning of the 
conditions of the policy, in that the insured was killed by one 
P. W. Zuber, by being struck on the head by a wooden bludgeon, 
and that he died immediately upon receiving such injuries. The 
defendant in its answer, among other things, specially averred 
that the insured came to his death from “voluntary exposure to 
unnecessary danger,” and that by the terms of the policy held by 
him the defendant was not liable; that the insured in “violation 
of the law” committed a felonious assault with a pistol on one 
P. W. Zuber, and shot Zuber with the pistol, and as a direct 
result of the shooting Zuber then and there struck and killed the 
insured, who lost his life by voluntarily exposing himself to un- 
necessary danger, contrary to the conditions of the policy above 
quoted, and therefore the company was not liable, except in the 
sum of $1,000, which amount it tendered to the plaintiff within 
sixty days from the death of the insured, and .the plaintiff 
refused to accept the amount of the tender, and that defendant 
is not indebted to plaintiff, except for the sum of $1,000, because 
the facts under which the insured met his death do not make 
the defendant liable for the additional amouftt of $1,000, in case 
death results from accident, for that the policy provides that the 
defendant shall not be liable in case of death by accident, where 
such accidental death is “the result of the violation of the law” 
by the insured. At the close of the plaintiff’s evidence the de- 
fendant made a motion for a nonsuit, which was overruled, and 
the defendant filed exceptions pendente lite. The case proceeded 
to a verdict and judgment in favor of the plaintiff. A new trial 
was refused, and the defendant excepted. 

[1] In addition to the general grounds, and the refusal to grant 
a nonsuit, error is assigned because the court instructed the 
pary’ —_ 

“If you believe the plaintiff’s husband did not voluntarily enter 
into a fight, but became involved in it by the fault of Zuber, and 
what he did was in defense of himself, then such act on the part 
of the plaintiff’s husband would not bar her right to recover, 
and she could recover the whole amount of the policy.” 


The objection urged to this charge is that there was no evidence 
Vol. XLIV.—36 
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to show that the difficulty was begun by the antagonist of the 
insured, but that all the evidence showed that the difficulty was 
begun by the insured. These grounds will be considered to- 
gether, as they will involve the question of whether the evidence 
authorized the instructions to the jury, and whether it is suf- 
ficient to support the verdict. 


On the trial of the case Mrs. Georgia A. Johnson testified 
substantially as follows :— 


She is the widow of William H. Jolinson, the insured, who 
was killed September 23, 1911. She was at home that day, 
which was about a quarter of a mile from Zuber’s store. She 
saw Zuber’s delivery cart on the sidewalk just in front of her 
steps, going up to the back door. The cart was left in front of 
her steps in the morning, and her little boy spilled something out 
of the cart. Later in the day the delivery boy brought the cart 
back again and stopped in the same place, delivering groceries 
on the other side of the street. Her husband, Johnson, came up 
on the porch, and she showed him the cart, and told him what 
had occurred in the morning, and asked him to tell the boy to 
move the cart off the sidewalk. He asked him about three times, 
and he did not do it. but only pushed it a few feet further. 
Johnson then returned to the house, and in about five minutes 
Zuber came up on the back porch. Johnson was in the dining 
room. Zuber was in his shirt sleeves. He said he wanted to 
see Mr. Johnson, and was invited in, but did not come. He said 
he wanted to know what Johnson was going to do about: those 
groceries he destroyed. Johnson said he was not going to do 
anything, but offered to explain if Zuber would come in. Zuber 
said :— 

“T am not coming in; if there is any law in the land, I am going 
to make you pay for those groceries, because you are the dirtiest 
rascal in all Oakhurst.” 


Zuber then started down the steps, and Johnson called to him 
to wait a minute, and followed him about twenty-five feet. Zuber 
stopped and folded his arms. Zuber walked pretty fast until he 
stopped, and Johnson followed him fast. Johnson walked up 
to him and the witness saw no more for a few minutes, and then 
she looked out of the window, and Zuber and Johnson were 
clinched, and had their hands in each other’s throats down in the 
street about twenty feet. When Zuber went down the steps, and 
Johnson called to him to wait a minute, Johnson had a pistol in 
his pocket. When Johnson caught up with Zuber, Zuber 
turned, faced him, and folded his arms; then Johnson stopped 
as if to scratch the calf of his leg. Witness afterward saw 
them clinched about twenty steps toward East Lake Drive, and 
then saw no more until her husband was dead. He was a con- 
tractor, and was in the habit of carrying a pistol on pay day. 
This was pay day, and he had just come from settling with his 
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hands. His life was in danger on pay days. He was mayor 
of Oakhurst. The killing was on Saturday, about three o’clock 


p.m 
Mrs. C. A. Green, sworn for the plaintiff, testified :— 


On the day of the killing she was living in Oakhurst in the 
fifth house across the street from Johnson. Her attention was 
attracted by the first pistol shot, and she immediately looked 
up and saw Zuber in Johnson’s yard, and then Zuber hit Johnson 
with a stick. Johnson was backing, and Zuber was coming to 
him with a stick; Zuber striking, and Johnson dodging and 
shooting. Johnson kept backing until he got down on the 
sidewalk, and Zuber hit him with a stick, and he fell down in 
the road. Zuber hit him eight or ten times more after he had 
fallen. Witness did not see Zuber pick up the stick; he had it. 
Witness saw the last three shots fired. Johnson backed about 
ten feet to the sidewalk. The stick was a scantling 2x4, about 
two feet long. Johnson was backing all the time, and Zuber, 
following, pursuing all the time. Zuber hit Johnson over his 
head while he was standing on the edge of the sidewalk, and 
Johnson fell. There was a nail in the stick. Zuber hit Johnson 
several times after he fell, and then, throwing the stick at him, 
walked off. There was nothing to obstruct the view of the 
witness; she could see distinctly through the open banisters; 
the fighters were beyond the banisters when she saw them. 
Johnson backed ten feet from the last shot. She did not see 
any of the difficulty before the first shot was fired. The front 
porch of Johnson’s house was about fifteen or twenty feet 
back from the Park Place, and the side of Johnson’s house was 
about ten feet from the sidewalk on Lakeview Drive. 


Mrs. Dearing testified :— 


The difficulty occurred in front of her house, being nearly 
opposite. The first she saw was Zuber standing on Johnson’s 
side porch. Zuber knocked at the door, and Johnson came out. 
They talked a few minutes, and Zuber left and walked down the 
street. Johnson called to Zuber to stop, which he did. Johnson 
followed him, and Zuber stood with his arms folded. Johnson 
then struck Zuber with his fist. They clinched and tussled and 
got out into the road. Johnson fell back and when he got up 
he backed away into his side yard, with Zuber going right after 
him. Witness did not see any weapon until Johnson began 
firing. About the time Johnson began firing, Zuber picked 
up a stick. This seemed to happen at one time. Just as 
Zuber reached down to pick up a stick, Johnson commenced 
firing; Zuber advancing and Johnson backing. About the 
time Zuber picked up the stick and was rising Johnson began 
firing. Johnson was backing all the time and Zuber pressing 
him. After Johnson fired the last shot he continued to retreat 
and Zuber followed him with a stick. When the last shot was 
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fired, Johnson was still backing and Zuber following. When 
knocked down Johnson was about five feet from the corner. 
Zuber hit Johnson about five times after he fell, holding the stick 
all the time. It was 2x4. 


From a review of the foregoing testimony we think the ques- 
tion whether the insured or his antagonist began the difficulty, 
and whether the insured voluntarily entered into the fight, or 
became involved by fault of Zuber, was properly submitted to 
the jury; and it cannot be said that there is no evidence upon 
which to predicate the instructions as given by the court. And 
the evidence would authorize a finding that the insured was 
killed while acting in the defense of his person, and that he had 
abandoned the struggle, when he was pursued by Zuber, and had 
retreated 108 feet from the spot where he and his antagonist 
had clinched. The policy of insurance provides that the insurer 
does not assume liability for risks “where the accident or dis- 
ability therefrom results wholly or partially, directly or indirectly, 
from voluntary exposure to -unnecessary danger.” It was 
proper, therefore, under the issues of the case and the evidence, 
for the court to instruct the jury that if the insured did not 
voluntarily enter into a fight, but became involved in it by the 
fault of Zuber, then such act on the part of the insured would 
not bar a recovery for the whole amount sued for. 


[3] Did the conduct of the insured on the day of the homicide, 
as disclosed by the evidence under the pleadings, show that he 
voluntarily exposed himself to unnecessary danger? This was 
a question for the jury. The acts constituting voluntary ex- 
posure to unnecessary danger must be pleaded and proved. See 
Travelers’ Insurance Co. vs. Wyness, 107 Ga. 584 (3), 590, 34 
S. E. 113; Fidelity & Casualty Co. vs. Sittig, 181 Ill. 111, 54 
N. F. 903, 48 L. R. A. 359. The answer of the defendant avers 
that :-— 

The “insured in violation of law committed a felonious assault 
with a pistol upon P. W. Zuber, and then and there shot said 
Zuber with said pistol, and as a direct result of said shooting 
said Zuber then and there struck and killed insured, who so 
lost his life by voluntarily exposing himself to unnecessary 
danger; and the policy sued on does not assume such risk, and 
this company is not liable therefor, except in the sum of $1,000.” 

Did the insured lose his life by voluntarily exposing himself 
to unnecessary danger when he fired upon Zuber? Upon this 
issue being presented to them, the jury found in effect that he 
did not. The evidence tended to show that at the time Johnson 
fired at Zuber he was retreating from Zuber, and fired at the 
time or after Zuber was attempting to strike him with a deadly 
weapon or, in other words, that he was acting in self-defense. 
In the case of Lovelace vs. Travelers’ Protective Association, 


126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 447 Am. St. Rep. 
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638, the insured, Lovelace, was killed while endeavoring by force 
to eject one Graves froma hotel. It was said :— 


“The learned counsel for defendant concedes the force of the 
argument deduced from the ordinary meanings of the word [ac- 
cident], but insists that they cannot apply where the insured has 
voluntarily assumed the risk which proves to be fatal—in this 
instance by entering into the altercation which led to his death. 
3ut there is one weak point in that contention. There is no 
proof whatever that the insured had any cause or reasonable 
ground to anticipate that he would be shot or killed when he 
undertook to attempt to evict Graves from the hotel. There is 
no proof that Graves exhibited a weapon, or made any remarks 
indicating a purpose to shoot, before the affray. The mere fact 
that Lovelace engaged in or brought on a fight in the manner 
described did not, of itself, indicate that he sought death or had 
any reason to expect it as a consequence of his action.” 

In Brown vs. Supreme Lodge K. of P., 83 Mo. App. 633, the 
insured had a certificate of insurance, and a by-law was subse- 
quently adopted to the effect that, if the death of a member of 
the order holding a certificate should be caused or superinduced 
“in violation of any criminal law,” then the amount paid upon 
each member’s certificate shall be a sum only in proportion to 
the whole amount as the matured life expectancy is to the entire 
expectancy at date of admission to the endowed rank. The 
defense to the suit to recover the amount of the policy, $2,000, 
was that the death of the insured, Brown, resulted from an 
unjustifiable assault made by him on one Rogers, and that under 
the by-law and the contract of insurance the defendant was only 
indebted to the plaintiff on account of the certificate in the sum 
of $585.50, which was tendered into court. In delivering the 
opinion of the court, Biggs, J., said :— 

“The undisputed evidence shows that Brown struck Rogers 
with his hand, that the blow was struck in a well-lighted room, 
that the parties clinched, that Rogers threw Brown,-and that 
while they were down Rogers inflicted injuries on Brown’s 
head, the effects of which are supposed to have caused his 
death. It cannot be supposed that such a case as these facts 
present was within the contemplation of the contracting parties. 
As was said by Judge Scott in the Harper Case, supra: ‘If one 
assaults another with his open hand and is thereupon instantly 
shot down, he does not die in the known violation of a law.’ So 
we hold that the question of the lack of provocation for the 
assault is immaterial, for the judgment is for the right party 
regardless of it.” 

In Union Casualty Co. vs. Harrell, 98 Tenn. 591 (2), 40 S. W. 
1080, 60 Am. St. Rep. 873, it was held that :— 


“The death of the insured does not result from ‘voluntary 
exposure to unnecessary danger,’ within the exception of a life 
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and accident policy, although he was shot while advancing toward 
his slayer, with angry and threatening demonstrations, after the 
latter had warned him not to approach, unless he knew, or had 
sufficient reason to believe, that his adversary was armed and 
on his continued advance would shoot to kill.” 


In the body of the opinion Beard, J., said :-—— 


“In every case which we have examined, where this condition 
has operated to defeat a claim under the policy, the insured had 
voluntarily or intentionally done some act which reasonable 
prudence would have pronounced dangerous, and in which death 
had followed as a consequence. As an illustration of this class 
of cases we refer to Travelers’ Insurance Co. vs. Jones, 80 Ga. 
541 [7 S. E. 83], 12 Am. St. Rep. 270, where a party going home 
at night knowingly left other and safe paths of travel and betook 
himself to a dangerous railway trestle; to Williams vs. U. S. M. 
Ass’n, 133 N. Y. 366 [31 N. E. 222], where the assured sat 
down on a railway track when an engine moving toward him 
was only twenty-five feet away; and to Tuttle vs. Travelers’ 
Insurance Co., 134 Mass. 175, 45 Am. Rep. 316, where the 
assured was killed by a train while running in front to take a 
train approaching him and moving on a parallel track. In all 
these cases the danger was so obvious that it should have been 
avoided by a man of ordinary prudence, and the exposure to 
it was voluntary and unnecessary. Under such circumstances 
courts have properly held that a death thus resulting falls within 
this clause of exemption. On the contrary, that this condition 
is only operative where there is some degree of consciousness 
of the danger which results in the accidental death of the insured, 
is clearly announced, not only in Miller vs. Insurance Co., supra, 
but in Scheiderer vs. Travelers’ Insurance Co., 58 Wis. 13 [16 
N. W 47]. 46 Am. Rep. 618; Pierce vs. Travelers’ Insurance 
Co., 34 Wis. 389; Lovelace vs. Travelers’ Protective Associa- 
tion, 126 Mo. 104 [28 S., W. 877], 30 L. R. A. 209 [47 Am. St. 
Rep. 638]; Jones vs. U. S. Mutual Accident [92 Iowa, 652], 
61 N. W.~485.” 

In Fidelity & Casualty Co. vs. Sittig, supra, it was held :— 

“Attempting to get upon the platform or the steps of a moving 
car of a railway train just after it has started is not, as a matter 
of law, a ‘voluntary exposure to unnecessary danger,’ in violation 
of a clause in an accident insurance policy. * * * It is a 
question of fact for the jury in an accident insurance case 
whether an attempt to get aboard a moving train just after it 
started was obviously dangerous.” 


The plaintiff in error cites the case of Gresham vs. Equitable 
Insurance Co., 87 Ga. 497, 13 S. E. 752, 13 L. R. A. 838, 27 
Am. St. Rep. 263, in support of its contention. This was a case 
of mutual combat, and Judge Bleckley, in delivering the opinion 
of the court, said :— 
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“It may be conceded that the homicide was accidental within 
the meaning of the policy as such policies have generally been 
construed by the court. * * * A faultless and unwilling 
conflict by the insured, one which he neither provoked nor invited, 
one which he did not accept when formally or informally ten- 
dered, one in which he was forced to engage for self-defense 
alone, and from which he withdrew, of endeavored to in good 
faith withdraw, when his defense was accomplished, ought not 
to, and would not, be treated as a causative fight on his part, 
within the meaning and intent of the policy, but would be re- 
garded as right and proper resistance to aggressive or offensive 
violence. To protect his life from destruction, or his person from 
iniury, might be as much a matter of duty to the insurance com- 
pany as of interest to himself.” 


In the case just cited this court affirmed the judgment of the 
superior court in granting a nonsuit against the beneficiary; but 
the policy of insurance excepted accidental injuries caused by 
dueling, fighting, wrestling, etc., and the evidence tended to show 
that the combatants in that case were fighting. There is no such 
clause in the policy in the present case. 

[2] Was the death of the insured caused as a result of a 
“violation of law’? Section 103 of the Penal Code provides :— 


“On the trial of an indictment for an assault, or an assault 
and battery, the defendant may give in evidence to the jury any 
opprobrious words, or abusive language, used by the prosecutor, 
or person assaulted or beaten; and such words and language 
may or may not amount to a justification, according to the nature 
and extent of the battery, all of which shall be determined by 
the jury.” 


The evidence for the plaintiff tended to show that Zuber, after 
coming up on the porch of Johnson’s house, said to him, among 
other “things, “You are the dirtiest rascal in all Oakhurst.” 
Were these words such as would amount to a justification of 
Johnson’s conduct in calling to Zuber to “wait a minute,” and 
in following him and slapping him and striking him with his fist? 
Was his conduct in this respect a “voluntary exposure to un- 
necessary danger,” within the meaning of the policy? In the 
case of Empire Life Insurance Co. vs. Allen, 141 Ga. 413, 81 
S. E. 120, this court held:-— 


“Where a policy of accident insurance contains a condition 
that it does not cover cases ‘where the accident or disability re- 
sults wholly or partly, directly or indirectly, from voluntary 
exposure to unnecessary danger,’ these words mean an intentional 
exposure to unnecessary danger, and imply a conscious knowledge 
of the danger.” 

We cannot say as a matter of law that the conduct of the 
insured amounted to a “voluntary exposure to unnecessary 
danger,” within the meaning of those words as construed by 
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this court. At the time the insured called to Zuber to “wait 
a minute,” the latter was in his shirt sleeves, with no weapon, 
and awaited the coming of the insured with his arms. folded. 
There was no danger imminent or apparent. ‘There was nothing 
to indicate that Johnson had a conscious knowledge of danger to 
which he’ was exposing himself. When Zuber armed himself 
with a piece of scantling-—“2x4”’-—-Johnson was retreating from 
danger, and only fired at his antagonist as he retreated. So we 
do not think it can be said as a matter of law that there was 
voluntary exposure to unnecessary danger on the part of the 
insured when he fired on Zuber, and whether there was, as a 
matter of fact, was properly submitted to the jury. As pointed 
out, the antagonist of the insured had used opprobrious words 
to and of the insured by calling him the “dirtiest rascal in Oak- 
hurst.” Under such provocation, it is for the jury to say 
whether the nature and extent of the battery committed by 
Johnson to Zuber, in striking him with his hand, would amount 
to a justification. Penal Code, § 103. The jury in this case 
found all the issues submitted in favor of the plaintiff, and we 
cannot say that their finding is without evidence to support it. 
The court did not err in giving the charge complained of, or in 
refusing a new trial. 

Judgment affirmed. All the Justices concur, except Fish, C. J., 
and I,impkin, J., dissenting. 


3ECK, J. (concurring). 
Whatever may have been the truth as to the facts of the 
tragedy which resulted in the death of the insured, it is perfectly 
clear, it seems to me, that the jury were authorized by the 
evidence to find that the insured did not bring on the fatal dif- 
ficulty, that he was justified in everything that he did, that he 
retreated after having resented a most opprobrious epithet with 
a blow merely of the fist or open hand, that he was then pursued 
by his assailant, and only joined in deadly conflict when his life 
was put in jeopardy by an assault at the hands of his pursuer, 
who was about to strike with a deadly weapon at the time the 
insured fired. That being true, it was not error for the court, 

in his charge to the jury, to give the instruction complained of. 


LUMPKIN, J. (dissenting). 

I am unable to concur in the decision of the majority of the 
the court in this case. The policy of accident insurance provided 
that it did not cover any case “when the accident or disability 
results wholly or partly, directly or indirectly, from voluntary 
exposure to unnecessary danger.” ‘The evidence showed that 
there had been some discussion about a boy with a cart on the 
sidewalk in front of the door of the insured. Shortly after this 
one Zuber came up on the porch, and inquired what the insured 
was going to do about the groceries he destroyed, to which the 
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insured replied that he was not going to do anything, but offered 
to explain if Zuber could come in. Zuber said :— 

“I am not coming in; if there is any law in the land, I am 
going to make you pay for these groceries, because you are the 
dirtiest rascal in Oakhurst.” 

Zuber then started down the steps, and the insured called to 
him to wait a minute, and followed him about twenty-five feet, 
carrying a pistol with him. Zuber was walking pretty fast until 
then, when he stopped. The insured walked up to him and 
slapped or struck him. A fight ensued, during the progress of 
which the insured had a pistol and Zuber had a heavy stick or 
piece of scantling about 2x4 inches in size. There was evidence 
introduced by the plaintiff tending to show that the insured re- 
treated and Zuber followed and, as Zuber reached to get the 
heavy stick or piece of scantling, the insured began firing at him 
with the pistol which he had carried with him, and that Zuber 
struck at the insur€d with the scantling, knocking him down 
and continued to strike him until death ensued. On behalf of 
the defendant there was some testimony tending to show that, 
when the insured went*up to Zuber, he called the latter a “low- 
lived scoundrel,” that Zuber replied in kind, and that the insured 
stooped and, rising, made a lunge at Zuber, and got his hands 
around Zuber’s throat, knocking him backwards, whereupon 
they clinched and struggled out into the street. The question 
is whether, under the facts, it can be held that the insurance 
company was liable under the provision of the portion of the 
policy in regard'‘to accident insurance which contained a clause 
exempting it from liability for an accident which “results wholly 
or partly, directly or indirectly, from voluntary exposure to 
unnecessary danger” ? 

After using the offensive language, Zuber had started to leave, 
walking rapidly. ‘Che insured, carrying a pistol, pursued him, 
caused him to stop by calling to him, overtook him and struck or 
slapped him. Surely it cannot be said that this conduct was in- 
voluntary, or was necessary, within the meaning of the contract 
of accident insurance. Nor can it be said that what transpired 
during the progress of the fight thus brought on did not wholly 
or partially, directly or indirectly, result from the danger thus 
voluntarily incurred. 

In Gresham vs. Equitable Accident Insurance Co., 87 Ga. 497, 
13S. E. 752, 13 L. R. A. 838, 27 Am. St. Rep. 262, the clause of 
the policy under consideration excepted from the risk, death’ or 
injury caused by fighting. In the opinion Mr. Chief Justice 
Bleckley said :— 

“Nor is it material that it [the homicide] was not down on the’ 
bill, but was wholly unexpected by one or both of the actors. 
Rarely, if ever, can the incidents or the result of a personal en- 
counter be foreseen. A deadly weapon may make its appearance 
at the last moment and a homicide be the result, although the fight 
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intended and begun was one with ‘the fist and skull’ only. To 
fight at all is dangerous. When the combative passions are 
aroused and get a taste of gratification, what momentum they 
will acquire and to what extremes it will carry them in their 
lust for more, is always uncertain.” 

And again :— 

“With or without malice, in the technical sense of criminal 
law, the homicide was caused by the fight, as causation is under- 
stood and regarded in the law of contracts. The fight occasioned 
it, for the fight produced the shooting as a direct and immediate 
consequence. Who can doubt that the shooting grew out of the 
fight—sprang from it directly and immediately? Had there 
been no fight there would have been no shooting and no killing.” 

In Supreme Lodge Knights of Pythias vs. Crenshaw, 129 Ga. 
195, 58 S. E. 628, 13 L. R. A. (N. S.) 258, 121 Am. St. Rep. 216 
12 Ann. Cas. 307, the clause of the policy of insurance under 
consideration was that :— 


““Tf death is caused or superinduced at the hands of justice, 
or in violation of or attempt to violate any criminal law,’ the 
insurer would not be liable for the full amount of the policy.” 


It was held that the fact that the insured was slain by a hus- 
band, either while he was attempting to have sexual intercourse 
with the wife of the latter, or immediately after the act of sexual 
intercourse was completed, did not free the insurance company 
under the clause quoted. In discussing the case, and referring 
to the case of Gresham vs. Equitable Accident Ins. Co., supra, 
Presiding Justice Cobb said: 


“Fighting is an act which, in its nature and essence, is calcu- 
lated to bring on injury or death. Fighting under any circum- 
stances may be attended with disastrous consequences.” 


If the insured in the case at bar had not voluntarily entered 
into the conflict, but had simply resisted an attack upon himself 
he had not brought on, or had merely defended his person or 
property, the case might be different. But under the evidence 
the insured did act voluntarily in following Zuber with a pistol, 
striking him and thus entering into a fight with him. While the 
voluntary assumption of a risk involves a conscious assumption, 
this does not mean that the person who assumed the risk of the 
fight must anticipate exactly the consequences which result from 
it. In order to prevent liability on the part of the insurance 
company under the clause above quoted, the insured did not 
have to anticipate whether he would have an eye put out, or a 
limb broken, or be killed; and if he guessed that one of these 
things would happen, and another actually happened, his mistaken 
anticipation would not render the company liable. When he 
followed Zuber with a pistol, struck him and entered into a fight 
with him, and in the course of the fight was killed, it cannot be 
successfully contended that the company would be liable merely 
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because he did not anticipate the exact nature and character of 
the injury which might result from the combat. 

Nor do I| think that the testimony of the wife of the insured 
that he had a pistol in his pocket, and that he was a contractor, 
and was in the habit of carrying a pistol on pay days, when his 
life was in danger, affects the question. He was armed, had a 
pistol in his pocket, and went to a fight armed. That he may 
have thought his adversary in more danger than himself does 
not answer fhe condition of the contract. Under this clause of 
the policy the question is, not whether the insured may have 
been justified, or may have been guilty of a crime, but whether he 
voluntarily incurred an unnecessary danger, from which death 
directly or indirectly resulted. Whether or not he was commit- 
ting a crime is not the determining factor under the clause now 
being considered. Accordingly the provision of Penal Code 
1910, § 103, that on the trial of an indictment for an assault, or 
an assault and battery, the defendant may give in evidence any 
opprobrious words or abusive language used by the person as- 
saulted or beaten, and that such words or language may or may 
not amount to a justification, according to the nature and extent 
of the battery, as the jury may determine, does not fix any test 
to determine whether a danger assumed in committing an assault 
and battery is voluntary and unnecessary within the meaning 
of the clause of the policy under discussion. Many things may 
not be criminal which would yet relieve the insurance company 
from liability. It is not unlawful for a person insured to walk 
under a dangerous scaffold, or beside a wall from which bricks 
are falling; but if he voluntarily and unnecessarily assumes the 
risk of’ doing so, he cannot recover under a policy of this 
character. The question of malice and of justification of an 
assault, and the doctrine of reasonable doubt, all enter into the 
trial of a criminal case. They play no part in determining 
whether an insured person voluntarily assumes an unnecessary 
risk, except in so far as all the circumstances may throw light 
upon the case.. The fact that the law may not punish a man for 
a voluntary battery leading to a fight does not show that to 
engage in it is not dangerous. Authorities holding that injuries 
resulting from a fight may be classified as accidental do not 
throw light upon the application of a clause excepting certain 
risks, such as that under consideration. 

I am authorized to state that Chief Justice Fish concurs in 
this dissent. 
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COURT OF APPEALS OF MARYLAND. 


SHOOP 
vs. 


FIDELITY & DEPOSIT CO. or Marytanp. 


FIDELITY & DEPOSIT CO. or Maryann 
VS. 


SHOOP. (Nos. 48, 60.)* 


1. PLEADING — RULINGS ON MOTIONS — OBJECTIONS — 
WAIVER. 

Plaintiff, by replying to a new plea supported by affidavit and certificate 
under the Baltimore City Practice Act, and by proceeding to trial, 
waived her right of appeal from the action of the court in permitting 
the withdrawal of the former pleas. 


(For other cases, see Pleading, Cent. Dig. $§ 1425-1427; Dec. Dig. § 426.) 


2. APPEAL AND ERROR—HARMLESS ERROR—RULINGS AS TO 
PLEADINGS. 

Error of the court in permitting defendant to withdraw its pleas and 
file a new plea supported by affidavit and certificate is harmless, where 
the case has proceeded to trial, and verdict has been rendered in favor 
of plaintiff for the full amount claimed by her. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4075-4088; Dec. Dig. 
g 
§ 1039.) 


3. TRIAL—RIGHT TO OPEN AND CLOSE. 


In an action on an accident policy, in which defendant by its plea did not 
expressly deny plaintiff’s right to recover, but alleged that the accident 
occurred while the insured was engaged in an extrahazardous occu- 
pation, so that by the terms of the policy plaintiff was entitled to 
recover only six-elevenths of the amount of the policy, defendant was 
not entitled to open and close, not having admitted the plaintiff's 
prima facie right of recovery, but in effect denying it as to five- 
elevenths of the face of the policy. 


(For other cases, see Trial, Cent. Dig. §§ 44-75; Dec. Dig. § 25.) 


4. TRIAL—RIGHT TO OPEN AND CLOSE—STATE OF PLEAD- 
INGS. 

In determining which party has the affirmative of the issue, and hence 
is entitled to open and close, regard is had to the substance and effect 
of the pleadings, rather than to their form. 


(For other cases, see Trial, Cent. Dig. §§ 44-75; Dec. Dig. § 25.) 
5. EVIDENCE—PAROL EVIDENCE—MEANING OF TERMS. 


A warranty, in an application for accident insurance, that insured’s con- 
nection with certain machinery was as “supervising” agent only is not 





* Decision rendered, June 26, 1914. o1 Atl. Rep. 753. 
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so definite in its meaning as to exclude parol evidence to show what 
were the duties of a supervising agent. 

(For other cases, see Evidence, Cent. Dig. §§ 2066-2082, 2084; Dec. Dig. 
§ 450.) 

6. EVIDENCE—QUALIFICATIONS OF EXPERT WITNESS. 

A witness, who had been employed for twenty-seven years in the selling of 


gas engines for boats, was competent to testify as to the duties of 
such agents in respect to the supervision of the installation of engines 


sold. ? 
(For other cases, see Evidence, Cent. Dig. § 2353; Dec. Dig. § 540.) 


7, INSURANCE—WARRANTIES—NOTICE IMPARTED. 

A statement in the schedule of warranties in an accident policy that in- 
sured, a sales agent, had “supervising duties, not setting up or testing 
machinery,’ was sufficient to put the insurer on inquiry as to the 
nature of insured’s supervision of the installation cf gas engines sold 
by him, and having made no inquiry, it was precluded from claiming, 
after an accident, that his employment was extrahazardous. 

(For other cases, see Insurance, Cent. Dig. §§ 942, 996, 967, 975-907; Dec. 
Dig. § 377.) 


8. INTEREST—ADMISSION OF AMOUNT DUE—NECESSITY OF 
TENDER. 

Though defendant does not deny plaintiff's right to recover a certain 
amount, it is discretionary with the jury to add interest in computing 
its verdict, unless defendant has made a tender of an amount equal 
to or greater than the verdict. 

(For other cases, see Interest, Cent. Dig. § 114; Dec. Dig. § 50.) 


9. INSURANCE—EVIDENCE—SUFFICIENCY—INSTRUCTIONS. 

In an action on an accident policy, a request by defendant for instruction 
that the jury must be satisfied, “beyond a reasonable doubt,” of 
enumerated facts before they could find for plaintiff was properly 
refused. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 
§ 005 


10. TRIAL—REQUEST FOR INSTRUCTION—CONFORMITY TO 
ISSUES. 


Where defendant insurance company, under the issues, admitted its lia- 
bility on the. policy for an amount less than its face, an instruction 
requested by it, which ignored the admitted liability, was properly 
refused. 


(For other cases, see Trial, Cent. Dig. §§ 613-623; Dec. Dig. § 253.) 


11. TRIAL—INSTRUCTIONS—REPETITION. 
The refusal of an instruction covered by the charge as given is not avail- 
able error. 


(For other cases, see Trial, Cent. Dig. §§ 651-659; Dec. Dig. § 260.) 


Appeals from Baltimore Court of Common Pleas; John J. Dobler, 
Judge. 

“To be officially reported.” 

Action by Nettie J. Shoop against Fidelity & Deposit Company of 
Maryland. From an order permitting defendant to withdraw its pleas 
and file a new plea, plaintiff appeals, and from the judgment on the main 
issues in favor of plaintiff, defendant appeals. Appeal of plaintiff dis- 
missed, and judgment against defendant affirmed. 
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Argued before Boyd, C. J., and Burke, Urner, Stockbridge, and Con- 
stable, JJ. 


Charles W. Main and William W. Varney, both of Baltimore, for 
Plaintiff. 


Karl Singewald and Washington Bowie, Jr., both of Baltimore, for 
Defendant. 
STOCKBRIDGE, J. 
{[1, 2] The record in the above entitled case contains two 
appeals, one appearing on the docket of this court as No. 48, 
being the appeal of Nettie J. Shoop against the Fidelity & De- 
posit Company of Maryland, and the other being No. 60, an 
appeal of the Fidelity & Deposit Company from a judgment 
rendered against it in favor of Nettie J. Shoop. A motion has 
been filed to dismiss the first appeal, and that motion must prevail. 
The suit in this case was one instituted under what is known 
as the Practice Act of Baltimore City, to recover for the death 
of Frank J. Shoop, husband of Nettie J. Shoop, upon an accident 
policy issued by the Fidelity Company in. June, 1911. To the 
suit so brought the defendant at first filed five pleas, within the 
time required by the statute, and on February 18, 1914, by leave 
of the court in writing withdrew all of the pleas theretofore filed 
on its behalf, and filed in lieu a new plea supported by affidavit 
and certificate. This ruling of the court in permitting the de- 
fendant to withdraw the pleas as originally filed constituted the 
ground of Mrs. Shoop’s appeal. The order for the appeal states 
that it is also from the ruling of the court overruling the motion 
of the plaintiff for a judgment, but no such motion appears in 
the record. On the same day that the pleas were withdrawn 
and the new plea filed, the plaintiff filed a replication thereto, 
a jury was impaneled for the trial of the case, and on the next 
day a verdict was returnd in favor of the plaintiff for $2,887.50, 
the full amount claimed. There are two obvious reasons why 
the motion to dismiss must prevail. In the first place by the 
filing of replication and proceeding to trial the plaintiff waived 
her right to raise, on appeal, the correctness of the ruling of the 
court. The proper course to have pursued, if it was desired to 
call in question the correctness of that ruling, would have been 
to decline to reply and suffer a judgment by default to be entered 
against her, and appeal from such judgment. Not having done so, 
she is now precluded from raising the question. Traber vs. 
Traber, 50 Md. 1. In the second place even if the ruling of the 
court had been incorrect, and she could raise that question on 
her appeal in this case, she was nevertheless not injured by the 
ruling of the court because the verdict returned, and upon 
which judgment was entered, was for the full amount of her 
claim. Coates vs. Mackey, 56 Md. 420; Baer vs. Robbins, 117 
Md. 213, 83 Atl. 341. 
Turning now to case No. 60, the appeal of the Fidelity & 
Deposit Company against Shoop, the case presented is briefly 





A.&H.| Fidelity & Deposit Co. of Md. vs. Shoop. 575 


as “follows: Mr. Shoop was the agent of the Mianus Motor 
Works. On the 5th of June, 1911, he took out what is commonly 
known as an accident policy of insurance with the defendant 
company for the sum of $2,500. The policy contained a pro- 
vision that, in addition to the sum named, the same should be 
augmented by an accumulative amount, such as would increase 
the sum specified in the said policy by 10 per cent upon an 
annual renewal of the policy. The policy was renewed in June, 
1912. On the 20th of November in the same year Mr. and 
Mrs. Shoop separated about half past eight in the morning, she 
going to the store or office on Market Space in the city of Balti- 
more, and he to the shipyard of which he was the tenant, at or 
near the foot of Stevenson street. A little after twelve o’clock 
Mr. Shoop telephoned his wife. Not far from the same hour 
he was seen by a witness, Crispens, standing with another man 
at the engine room door in the shipyard. About an hour later 
as this witness, Crispens, passed the shipyard he saw a man lying 
underneath a boat which had been hauled up on the shipyard 
railway, and going over there found that the man so prostrate 
was Mr. Shoop, who was lying under the boat dead. Under 
this state of facts the plea which was filed by the defendant 
company to the suit brought on the policy was as follows :— 


“This policy constituted the entire contract of insurance, ex- 
cept that if the insured sustains injury, fatally or otherwise, or 
contracts disease while exposed to the hazard of an occupa- 
tion classed by the company as more hazardous than that stated 
in the schedule of warranties, except ordinary duties about 
residence or while engaged in recreation, the company will pay 
such proportion of the indemnities provided in the policy as 
the premium paid by the insured will purchase at the rate but 
within the limits fixed by the company for such more hazardous 
occupation.” 


That said Frank J. Shoop was, at the time he sustained the 
injury set out in. the declaration, exposed to the hazard of an 
occupation classed by the company as more hazardous than that 
stated in the schedule of warranties, to wit, “that of machinist 
or ship carpenter or shipwright, and that the proportion of the 
indemnities provided in said policy which the premium paid by 
the insured will purchase at the rate fixed by the company for 
such occupation of machinist or ship carpenter or shipwright 
is six-elevenths, so that the plaintiff is entitled to recover in 
this action the sum of $1,500 and no more.” 

[3, 4] When the case was reached for trial and the jury had 
been sworn, the defendant moved the court to grant to it the 
right to open and close the case, which motion the court refused, 
and this ruling constitutes the first bill of exceptions. The 
theory of the defendant upon this motion is substantially this: 
That by its plea it admitted the prima facie right of the plaintiff 
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to recover, and that it had tendered the only issue in the case, 
and therefore had assumed the burden of proof; that, having 
assumed the burden of proof, it followed as a matter of right 
that it was entitled to the opening and closing of the case, and 
that the denial of this right operated to the prejudice of the 
defendant and forms a sufficient ground for reversal. Many 
cases were cited to sustain this view, and in fact if the cases as 
presented corresponded with the theory announced by the de- 
fendant, the vast weight of authorities is in favor of the position 
contended for. In the Federal courts, and in some cases in the 
state courts, it has been held that the conduct of the trial and 
the ruling of the trial court upon a matter of this nature is 
within the discretion of the court, and that from the exercise 
of such discretion no appeal will lie. In some states there are 
procedural rules which regulate the matter, but independent of 
those the general principle is that stated in 15 Ency. Plead. & 
Prac. 183, 184, and adopted in this state in the case of Baltimore 
City vs. Hurlock, 113, Md. 674, 78 Atl. 558, that: 

“The test is that the right belongs to the party against whom 
judgment would be rendered if no evidence were introduced on 
either side.” 

Many other cases might be cited which lay down the same 
rule, but a careful examination of these cases shows the essential 
point of difference between them and the case at bar. This suit 
was instituted by the plaintiff for the recovery of $2,500, to- 
gether with a 10 per cent accumulation, making $2,750. The 
plea of the defendant did not concede the right of the plain- 
tiff prima facie to recover such sum, but affirmatively set 
up the defense appearing in the plea, limiting, or seeking to 
limit, the right of recovery of the plaintiff to $1,500. This 
amounted to a denial of the plaintiff’s claim to the extent of 
$1,250, and therefore required the plaintiff to adduce evidence 
in order to sustain her claim for the full amount. The case is 
similar, therefore, to the case of Cilley vs. Preferred Accident 
Ins. Co., 187 N. Y. 517, 79 N. FE. 1102, in which the answer to 
the suit on an accident insurance policy set up the defense that 
the death of the insured did not result wholly from an accidental 
cause, but was in part the result of the intoxication of the in- 
sured, and this was held to be in effect a denial of a material 
allegation which the plaintiff was required to prove in order to 
recover, and that the defendant, therefore, was not entitled to 
open and close. In all such cases, in determining who has the 
affirmative of an issue, regard is had to the substance and effect 
of the issue, rather than the form. McLees vs. Felt, 11 Ind. 
218, and the rule stated is one not infrequently applied in suits 
arising otherwise than on contracts of insurance. In Grand 
Rapids R. R. Co. vs. Horn, 41 Ind. 479, it was held that where 
the only question submitted to the jury was the amount of the 
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damages, the right to open and close the case was properly given 
to the party claiming the damages. ‘To the same effect is the 
case of Filby vs. Turner, 9 Colo. App. 202, 47 Pac. 1037. No 
error, therefore, can be imputed to the trial court for the ruling 
upon this motion. 

[5] The second exception arose during the examination of 
Edwin D. Loane, who was asked as to what the supervising 
duties of an agent were, in the line of business pursued by the 
insured. In the schedule of warranties constituting a part of 
the policy the insured had defined his occupation in his capacity 
of agent as “having traveling and supervising duties, not setting 
up or testing machinery.” It is insisted on behalf of the de- 
fendant that the word “supervise” or “supervising” has a clear, 
distinct, definite meaning, and therefore was not a subject upon 
which extraneous, parol evidence was permissible. With this 
contention this court cannot agree. A word may be shown to 
have a special meaning in a certain trade or occupation. Sus- 
quehanna Fertz. Co. vs. White, 06 Md. 444, 7 Atl. 802, 59 Am. 
Rep. 186. This was well illustrated in the case of Pinckney vs. 
Dambmann, 722 Md. 173, 19 Atl. 450, where it was held that it 
was competent to show by parol, in the case of a sale of three 
“cargoes” of phosphate, that a certain number of tons formed 
the average cargo in that trade. And the following cases suf- 
ficiently show that the word “supervising” is one which may 
require definition or elaboration: In Schmidt vs. Mutual Acci- 
dent Assurance Co., 96 Wis. 304, 71 N. W. 601, it was held that 
supervising means taking part in the work, and that hence where 
an insured had stated that he was a confectioner, and that his 
duties weré supervising, the insurance company would be liable 
on the policy, although the policy classified him as a proprietor, 
not working, and his death was caused while working; and in 
the National Accident Society of N. Y. vs. Taylor, 42 Ill. App. 
97, the term “supervising farmer” was a subject-matter of con- 
struction, and the court said :— 

“We think that the supervision of a farm includes in its care 
and oversight the doing of such incidental things as may be re- 
quired for keeping it in order, and does not mean absolute 
idleness so far as physical labor is concerned.” 

The action of the trial court upon this exception will, therefore, 
be sustained. 

[6] At’ the close of Mr. Loane’s testimony the defendant 
moved to strike out the testimony or some portions of it, exactly 
how much is not entirely clear, upon the ground that the witness 
was not sufficiently qualified. \We must agree with the learned 
judge who tr-ed the case that the motion was not well founded. 
The witness had been engaged for twenty-seven years in the 
selling as agent of gas engines, particularly for use in boats, 
during which time he had represented a number of different 
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concerns and knew from his own experience what was required 
of an agent, and in a general way that all agents followed 
substantially the same course of action in the discharge of their 

duties. ‘The evidence given by him was therefore admissible, 

for as was said in Davis vs. State, 38 Md. 15: Expert witnesses 

“who from study or experience have acquired a peculiar knowl- 

edge in regard” to the matter in dispute “are permitted to testify, 

not only as to facets, but also to give their opinions, based upon 

facts within their own knowledge or upon facts proved by other 

witnesses. The weight” of the evidence is a matter “for the 

consideration of the jury.” We find no error, therefore, in 

the ruling set out in the third bill of exceptions. 

[4] The fourth bill arises from the refusal of the court to 
grant a special prayer offered by the defendant at the close of 
the plaintiff’s case. ‘That prayer was as follows: 

“The court instructs the jury that the statement of duties of 
rank J. Shoop contained in the schedule of warranties, that 1s, 
‘having traveling and supervising duties, not setting up or test- 
ing machinery, did not notify the defendant that he would be 
exposed to the hazard and dangers incident to inspecting the 
sides and bottoms of boats while on marine railways, and the 
undisputed evidence in this case is that said Frank J. Shoop met 
his death while exposed to the dangers of an occupation as above 
described, and under the pleadings in this case their verdict must 
be for the pro rata part of the policy sued on, to wit, the sum 
of $1,500.” 

This prayer was properly refused. In the schedule of war- 
ranties the insured had stated that he had supervising duties ; 
the defendant had assumed to know of what those duties con- 
sisted; if it was in doubt, or desired further or fuller informa- 
tion with regard thereto, it could readily have ascertained by 
inquiry. which there is no pretense that it ever made, and it 
cannot now after loss take advantage of its own inaction as a 
ground of defense. 

The fifth exception deals with the ruling of the court upon the 
prayers, two having been granted at the instance of the plaintiff, 
and of the nine offered by the defendant five were granted and 
four refused. 

The defendant’s first prayer was to direct a verdict upon the 
theory set out in the defendant’s plea, and is not supported by 
the evidence, and was therefore properly refused. 

[8] The defendant’s second prayer, which is marked third, 
denied the right of the plaintiff to recover interest, in case the 
jury should render a verdict for the sum of $1,500 only. In- 
terest is ordinarily a matter which rests in the discretion of the 
jury, but a plaintiff may debar himself from a right to demand 
interest where a tender of an amount has been made and refused, 
and the amount of the verdict, exclusive of interest, does not 
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exceed the amount tendered. ‘here was no tender in this case, 
and it was within the province of the jury either to find for the 
plaintiff for the full amount of the claim, or for the plaintiff 
only for the proportionate amount of the sum named in the 
policy, and in either event in the absence of tender the allowance 
of interest was-a matter for the exercise of the discretion’ of 
the jury. 

[9] The defendant’s fourth prayer was palpably wrong; it 
required the jury, as in a criminal case, to be satisfied “beyond 
a reasonable doubt’ of certain enumerated facts, whereas, in 
a proceeding of this character all that could be required was 
that the jurv should be satisfied by a preponderance of the 
evidence. 

[10] The defendant’s eighth prayer reads as follows: 

‘lhe jury are instructed that it is not necessary for them to 
find that Shoop was actually working upon the boat at the time 
he met his death in order to justify a verdict for the proportionate 
amount of said policy; that if they find that he was inspecting 
said boat, its position or injuries at the time of his death, then 
their verdict must be for the proportionate amount of said 
policy” 

and was properly refused. It required the jury to find 
in effect that the inspection of the vessel must defeat the plain- 
tifi’s claim for the full amount of the policy, and this in the 
face of the evidence that the inspection was a usual and customary 
part of the supervision. 

[11] ‘The seventh prayer of the defendant, which was granted, 
was more favorable to it than it was in strictness entitled to, 
as it left to the jury to find a condition of fact which there was 
no evidence contained in the record sufficient to support, but 
if that were eliminated, when taken in connection with the de- 
fendant’s fifth and sixth prayers, and the first prayer of the 
plaintiff, the case was fairly presented to the jury, and no re- 
versible error can be ascribed to the lower court in its several 
rulings upon the prayers. 

The judgment below will accordingly be affirmed in No. 60. 

Appeal in No. 48 dismissed. 

Judgment in No. 60 affirmed; the Fidelity and Deposit Com- 
pany of Maryland to pay the costs. 
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COURT OF CIVIL APPEALS OF TEXAS. 
AUSTIN. 
INTERNATIONAL TRAVELERS’ ASS’N 
US. 


BRANUM. (No. 5351.)* 


1. INSURANCE—ACCIDENT CERTIFICATE—ACTION—VENUE. 
Rev. St. art. 1830, subd. 30, provides that whenever, in any law author- 


(I 


2. 


izing or regulating any particular kind of action, the venue is ex- 
pressly prescribed, the suit shall be commenced in the county to which 
jurisdiction may be so expressly given. Article 4744 declared that 
suits on policies may be instituted and prosecuted against any life or 
accident insurance company in the county where the company’s home 
office is located, or in the county where loss has occurred or where the 
plaintiff policyholder or beneficiary resides. Held that, since parties 
cannot contract so as to deprive a court of jurisdiction when juris- 
diction is fixed by statute, a provision in an accident certificate and in 
the by-laws of the company that all suits on the certificate should be 
instituted in Dallas County, Tex., did not prevent the beneficiary from 
instituting and maintaining the suit in the county where the insured 


died. 


‘or other cases, see Insurance, Cent. Dig. $§ 1536-1539; Dec. Dig. § 618.) 


INSURANCE — ACCIDENT CERTIFICATE — ACCIDENTAL 


DEATH—APOPLEXY. 


Decedent, while in a hotel, witnessed from his window a fire in a building 


(I 
3. 


on the opposite side of the street, in which a helpless man was acci- 
dentally burned to death. Decedent was greatly shocked and excited, 
so that he became insensible and fell, either by fainting from the ex- 
citement or from the rupture of a blood vessel in his brain, causing - 
apoplexy, from which he died three days later. He was but forty 
years of age, of temperate habits, and in good health, but was very 
excitable and sympathetic. No other cause for the apoplexy was 
suggested, and the physicians testified that it was a very unusual 
occurrence for a man in good health and of decedent’s years to have 
apoplexy, unless it was occasioned by some external, violent means, 
and that it could be produced by great excitement. Held, that de- 
cedent’s death was properly found to have been caused by external, 
violent, and accidental means, within the terms of his accident certifi- 
cate, and not from disease. 
‘or other cases, see Insurance, Cent. Dig. § 1162; Dec. Dig. § 449.) 


INSURANCE — ACCIDENT CERTIFICATE — AMOUNT RE- 
COVERABLE. 


Where an accident certificate on its face provided for the payment of 


169 S. W. Rep. 380. 


$5,000 in case of decedent’s accidental death, without qualification, 
and neither the certificate nor the application made any reference to 
a by-law providing that, for death from cerebral hemorrhage, cere- 
bral paralysis, apoplexy, or heart failure caused by accident, the 


* Decision rendered, April 22, 1914. Rehearing denied, June 17, 1914. 
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amount payable should be limited to $500, such by-law was unavailable 
to limit the amount recoverable under the certificate for apoplexy re- 
sulting from accident. 

(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


4. INSURANCE — ACCIDENT CERTIFICATE — LOSS—AMOUNT 
PAYABLE—STATUTES. 

Rev. St. art. 4807, provides that every policy or certificate, issued by an 
accident insurance corporation, shall specify the sum which it promises 
to pay on the contingency insured against, and the number of days 
after receipt of satisfactory proof of the happening of such contin- 
gency at which such payment shall be made, and upon the happening 
thereof the corporation shall be liable for the payment of the amount 
“in full” at the time so specified, subject to such legal defénses as it 
may have against the same. Held, that the amount required to be paid 
in full under such section is the amount specified in the certificate, 
which the company promises to pay on the contingency insured 
against; and hence such liability cannot be avoided by any by-law 
fixing any other or different amount on any contingency whatever. 

(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


5. INSURANCE — ACCIDENT CERTIFICATE — AMOUNT PAY- 
ABLE—“LEGAL DEFENSE.” 

Under Rev. St. art. 4807, providing that accident insurance companies 
shall be liable for the payment of the amount specified in their policies 
in full at the time so specified, subject to any legal defenses which 
they may have against the same, the term “legal defenses” means 
those which defeat a recovery, as that the insured did not die as the 
result of accident, and not that, by reason of a by-law not referred to 
in the certificate, defendant is at most only liable for an amount less 
than that specified in the certificate. 

(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
§ 615.) 


6. APPEAL AND ERROR—HARMLESS ERROR—ACCIDENT CER- 
TIFICATE—PAYMENT—INSTALLMENTS—BY-LAWS. 

A by-law of an accident insurance association provided that the association 
should have the option of paying death losses in five equal annual in- 
stallments, the first payment to be due ninety days after proofs of loss 
were filed. Held, that the association was bound to exercise its 
option to pay installments, if at all, within ninety days after proofs 
of loss were filed; and hence, more than ninety days having expired 
pending appeal from a judgment in favor of a beneficiary on a 
certificate, it was not material that the trial court added a condition, 
to defendant’s right to pay the judgment in installments, that defend- 
ant should accept the decree as final and not appeal therefrom, and, 
in event of an appeal, the judgment should stand without condition 
or qualification as to the manner or time of payment. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4240-4247; Dec. Dig. 
§ 1073.) 


7, INSURANCE— ACCIDENT CERTIFICATE—APOPLEXY—EVI- 
DENCE. 

Where, in an action on an accident certificate, it was claimed that de- 
cedent came to his death from apoplexy superinduced by excitement 
on seeing a person burned to death, evidence of a nurse, who cared 
for him, that at intervals he suffered great pain in his head, and that 
he talked about the fire, would get very much excited, would gesticu- 
late with his arms, and on one occasion tried to get out of bed, was 
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relevant to show injury to the head, and that decedent was of an 
excitable nature. 


(For other cases, see Insurance, Cent. Dig. §§ 1691-1693; Dec. Dig. § 659.) 


8. APPEAL AND ERROR—RIGHT TO ALLEGE ERROR—RULINGS 
ON EVIDENCE. 

Defendant may not assign error on the admission of testimony, the sub- 
stance of which was otherwise given by another witness without 
objection. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4171-4177; Dec. 
Dig. § 1052.) 


9. INSURANCE LOSS FAILURE TO PAY — DAMAGES 
ATTORNEY’S FEES. 

A casualty insurance company carrying on business on the assessment or 
annual premium plan under Rev. St. tit. 71, is nevertheless subject to 
article 4746, subjecting insurance companies to a liability of 12 per 
cent damages for failure to pay a loss within thirty days after de- 
mand, together with a reasonable attorney’s fee, since article 4957, 
exempting such companies from the “provisions of this chapter,” 
refers to chapter 15, whereas article 4746 is a part of chapter 2. 

(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. 602.) 


Appeal from District Court, Hamilton County, J. H. Arnold, Judge. 
Action by Anna C. Branum against the International Travelers’ Asso- 
ciation. Judgment for plaintiff, and defendant appeals. Affirmed. 


Eidson & Eidson, of Hamilton, and Seay & Seay, of Dallas, for 
Appellant. 


Langford & Chesley, of Hamilton, for Appellee. 


Findings of Fact. 
JENKINS, J. 

The appellant is an accident insurance company, chartered 
under the provisions of chapter 5, tit. 71, of the Revised 
Statutes. It issued a certificate to Calvin C. Branum, payable 
in the sum of $5,000 to his wife, Anna C. Branum, upon receipt 
of satisfactory proof of the accidental death of the insured. 
Qn May 27, 1913, the insured was in a hotel in Hot Springs, 
Ark., and witnessed from his window a fire in a building on the 
opposite side of the street, in which a helpless man was, accident- 
ally burned to death, by reason of which the insured was greatly 
shocked and excited, so that he became insensible and fell, either 
by fainting from the excitement or from the rupture of a blood 
vessel in the brain, causing apoplexy. He recovered sufficiently 
to start home, and arrived at Fort Worth, where he was in charge 
of a physician and a trained nurse until the next day, when he 
was taken home by his wife, who had come to Fort Worth upon 
being notified of his condition. On May 30th the insured died 
in Hamilton County from apoplexy produced either by the ex- 
citement alone occasioned by witnessing the fire, or by the fall 
which he received, or by both. Proof of death was made and 
demand for payment of said policy more than thirty days before 





? 
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the institution of this suit. Appellant offered to pay $500 to the 
beneficiary, but refused to pay any greater sum. Suit was in- 
stituted by the beneficiary, the appellee herein, in the district 
court of Hamilton County, and judgment was rendered in her 
favor for $5,000. ‘The case was tried before the court without 
a jury. 

Opinion 

{}] Appellant filed a plea of privilege to be sued in Dallas 
County, which was overruled. The application upon which the 
certificate herein sued on was issued, the certificate itself, and 
appellant’s by-laws provided that all suits on said certificate 
should be instituted in Dallas County, Tex. Article 1830, subd. 
30, Revised Statutes, reads as follows: 

“Whenever, in any law authorizing or regulating any particular 
character of action, the venue is expressly prescribed, the suit 
shall be commenced in the county to which jurisdiction may be so 
expressly given.” 


Article 4744, Revised Statutes, reads as follows :- 

“Suits on policies may be instituted and prosecuted against 
any life insurance company, or accident insurance company, or 
life and accident, or health and accident, or life, health and ac- 
cident insurance company, in the county where the home office 
of such company is located, or in the county where loss has oc- 
curred or where the policyholder or beneficiary instituting such 


suit resides.” 

Appellant insists that it is neither an accident insurance com- 
pany. nor life and accident, nor health and accident insurance 
company. We overrule this contention. Article 4724, Revised 
Statutes, reads, in part, as follows :-— 

“An accident insurance company shall be deemed to be a 
corporation doing business under any charter involving the pay- 
ment of money or other thing of value, conditioned upon the 
injury, disablement or death of persons resulting from traveling 
or general accidents by land or water.” 

Venue is fixed by law and not by contract. For instance, a 
suit upon a contract in writing, to be performed in any particular 
county, may be instituted in such county, but this is by reason 
of the statute fixing the venue in such case. Varties cannot 
contract so as to deprive a court of jurisdiction, when such juris- 
diction is given by statute. Eaton vs. Assurance Association, 
136 S. W. 817, though differing somewhat in its facts from the 
instant case, involves the principle above announced. 

“Insurance companies cannot, by stipulation in the policy, limit 
the right to sue to the courts of a certain county, where, in the 
absence of such stipulation, the action might be brought in other 
counties.” 25 Cye. 90°. 

Agreements, whose object is to oust the jurisdiction of the 
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court, are contrary to public policy and will not be enforced.” 
9 Cyc. 510. 

|2] We overrule appellant’s contention that death from the 
bursting of a blood vessel in the brain, caused by the insured’s 
witnessing an accidental fire, is not a death by accident. The 
physicians in attendance upon the deceased gave it as their 
opinion that he died from apoplexy, caused either by the ex- 
citement of witnessing the fire, or by the fall produced by such 
excitement or by both. Tour physicians, upon a hypothetical 
case, including all of the undisputed facts in this case, expressed 
a similar opinion. ‘The deceased was about forty years of age, of 
temperate habits, and in good health; he was very excitable and 
sympathetic. No other cause for the apoplexy from which he 
died is suggested by the evidence, and all of the physicians testi- 
fying in this case stated that it was a very unusual occurrence 
for a man in good health, and not over forty years of age, to 
have apoplexy, unless the same was occasioned by some external, 
violent means, and they included great excitement as a means 
capable of producing death from apoplexy. This issue was 
found in favor of appellee, and the evidence is sufficient to 
sustain such finding. Insurance Co. vs. Hunter, 30 Tex. Civ. 
App. 336, 70 S. W. 789; Railway Co. vs. Mussette, 86 Tex. 708, 
26 S. W. 1075, 24 L. R. A. 642; Insurance Co. vs. Hicks, 23 
Tex. Civ. App. 74, 96 S. W. 87; Paul vs. Insurance Co., 112 
N. Y. 472, 20 N. KK. 347, 3 L. R. A. 443, 8 Am. St. Rep. 758; 
Healey vs. Accident Ins. Ass’n, 133 Il. 556, 25 N. E. 520, 
L,. R. A. 371, 23 Am. St. Rep. 637; McGlinchey vs. Casualty Co., 
80 Me. 251, 14 Atl. 13, 6 Am. St. Rep. 190; Omberg vs. Mut. 
Ass’n, 101 Ky. 303, 40 S. W. 909, 72 Am. St. Rep. 413. 

[3] Appell int insists th: it, if appellee was entitled to judgment 
herein in any sum, it should have been limited to $500, and 
offers in support of its contention one of its by-laws which, among 
other things, provides :-— 

“For death resulting in the following manners, the amount 
payable shall be limited to $500: * * * Second. Death re- 
sulting from cerebral hemorrhage, cerebral paralysis, apoplexy 
or heart failure caused by accidental means.” 

The undisputed testimony shows that the assured died from 
cerebral hemorrhage or apoplexy caused by accidental means. 
We do not believe that this by-law should control as to the 
amount recoverable. The certificate, in plain terms and without 
qualification, provided :-— 

“In the case of accidental death of said member, there shall 
be pavable to Anna C. Branum, wife of Calvin C. Branum, if 
living at the time of such accidental death, otherwise to the legal 
representatives of said member, in such manner as provided in 
the by-laws of said association, after the receipt by said associa- 
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tion of satisfactory proof of the happening of said accidental 
death, the sum of $5,000.” 


The manner of such payment, as provided in the by-laws, was 
that the full sum might be paid in one payment, or might be 
made in five annual installments, at the option of the association. 
We do not think that where a policy provides in plain terms, 
and without qualification, for the payment of a certain amount, 
and there is no reference in such policy to a by-law changing such 
amount in a manner that is calculated to cause the insured to 
examine such by-law, and where it is not shown, either by his 
application or otherwise, that he was aware of such by-law, the 
amount named in the policy can be limited by any such by-law. 
In such case there would be a contradiction between the policy 
and the by-law, and the policy should prevail. Laker vs. Fra- 
ternal Union, 95 Mo. App. 353, 75 S. W. 705; Davidson vs. 
Mut. Ben. So., 39 Minn. 303, 39 N. W. 803, 1 L. R. A. 482; 
29 Cyc. 70-1. 

Appellant cites the case of Duer vs. Chosen Friends, 21 Tex. 
Civ. App. 493, 52 S. W. 109. In that case the policy was not 
for a specific amount, but was for “an amount not to exceed 
$3,000.” A by-law subsequently passed reduced the amount of 
payment one-half, but it also lowered the amount of the assess- 
ments, and all members holding certificates were given the option 
to continue under the old plan or under the new. ‘The deceased 
had actual notice of the change in the by-law and did not object. 
It was held, under such circumstances, that he had elected to 
accept the new by-law. ‘The contract of insurance provided that 
the insured should be governed by the by-laws then in existence 
or thereafter to be adopted. 

[4] However, should we be in error upon the general proposi- 
tion of law as above enunciated, we think our statute settles this 
matter against appellant’s contention. As above stated, appellant 
was chartered under the provisions of chapter 5, tit. 71, of the 
Revised Statutes. Article 4807 of this chapter provides :— 

“Every policy or certificate issued by any such corporation 
shall specify the sum of money which it promises to pay upon 
the contingency insured against, and the number of days after 
the receipt of satisfactory proof of the happening of such con- 
tingency at which such payment shall be made, and upon the 
happening of such contingency such corporation shall be liable 
for the payment of such amount in full at the time so specified, 
subject to such legal defenses as it may have against the same.” 

[5] The legal defenses referred to are those which defeat 
recovery, such, for instance, as that pleaded by appellant in this 
case, that the insured did not die as a result of accident. “Such 
corporations shall be liable for the payment of such amount in 
full. What amount? The amount specified in the policy, which 
it promised to pay upon the happening of the contingency insured 
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against. We think it clear, under this statute, that if the associa- 
tion is legally liable far any sum, it is for the full amount specified 
in the policy, and that this cannot be avoided by any by-law fixing 
any other or different amount upon any contingency whatever. 
Courtney vs. Mut. Aid Ass'n, 120 Mo. App. 110, 94 5. W. 768. 

}6] The trial court, after entering judgment for the sum of 
$5,000, added the following as a part of said judgment :— 

“And it appearing to the court that the by-laws of the de- 
fendant provide that death losses may be paid in five equal 
annual installments, it is therefore ordered and decreed by the 
court that said defendant may exercise such option of paying said 
policy, with accrued interest, in five equal installments, provided, 
however, that said defendant shall accept this decree as final, 
and shall not appeal therefrom; but, in the event said defendant 
shall appeal from the judgment here rendered, then said judg- 
ment shall stand without condition or qualification as to the 
manner and time of payment.” 

Appellant insists that that portion of the judgment following 
the words “provided, however,” is erroneous. Its contention 
is that the court could not penalize appellant for exercising its 
right of appeal. ‘This is true, but the by-law referred to 
provided :—- 

“That the association shall have the option of paying death 
losses or losses of limb or limbs in five equal annual payments, 
the first payment to be due and payable ninety days after proofs 
of loss are filed with the association.” 

As we construe this by-law, the association must exercise its 
option to pay in five installments within ninety days after proofs 
of loss are filed, and not thereafter. Appellee insists that so 
much of the judgment as permitted payments in five equal annual 
installments was erroneous, for the reason that the time for 
exercising said option had expired when said judgment was 
entered. It is not clear from the record whether this is true or 
not, but it is clear that, in the event of an appeal, such option 
would have expired before the judgment could be enforced. It 
is clear that the ninety days in which such option could have 
been exercised have expired before the present time, for which 
reason the judgment of the court will be reformed, so as to make 
it an unqualified judgment for appellee for $5,000. 

[7] Appellant assigns error upon the action of the court in 
admitting, over objection, the testimony of Miss Annie McClung, 
a professional nurse, to the effect that the deceased told her that 
he saw the fire in Hot Springs, Ark., and a man being burned 
therein, and that he fell to the floor insensible; the grounds of 
objection being that said testimony was hearsay and a self-serv- 
ing declaration. In addition to the testimony above set out, the 
witness also testified that :-- 
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“Tle was at intervals suffering a great deal of pain in his 
head. * * * When Mr. Branum talked about the matter 
(the fire and the man burning to death), he would get very 
much excited. * Tle would gesticulate with his arms 
and, on one occasion, tried to get out of bed.” 

This testinony was relevant and admissible for the purpose 
of showing injury to the head, and also that the deceased was 
of an excitable nature, as alleged. Roth vs. T. P. A., 102 Tex. 
241, 115, S. W. 31, 132 Am. St. Rep. 871, 20 Ann. Cas. 97. The 
objection was to the testimony as a whole, for which reason there 
was no error in overruling it. Railway Co. vs. Gormley, 91 
Tex. 393, 43 S. W. 877, 66 Am. St. Rep. 894; Railway vs. 
Powell, 38 Tex. Civ. App. 157, 86 S. W. 21; Rice vs. Taliaferro, 
156 S. W. 242; Williams vs. Neill, 152 S. W. 694; Scott vs. 
‘Townsend, 159 S. W. 344 

[8] There was no reversible error in admitting the testimony 
above referred to, for the reason that the same testimony was 
given, in substance, by Dr. Lackey, without objection. 

lor the reasons above stated, the sixth ass.gnment, with ref- 
erence to admitting the testimony of Mrs. Branum, is overruled. 

\ppellant’s remaining assignments relate to the sufficiency 
of the testimony, and are overruled for reasons appearing in this 
opinion 

[9] The eleventh finding of fact by the trial court is as 
follows: 

“| find that $1,600 is a reasonable attorney fee in this case, 
and a penalty of 12 per cent on the face of the policy amounts 
to $600.” 

The fourth conclusion of law by the court is as follows: 

“I conclude that, in this character of insurance, penalty and 
reasonable attorney fee are not allowed under our statute.” 

Appellee has filed a cross-assignment of error on this conclu- 
sion of law. Article 4746, R. S., is as follows: 

“In all cases where a loss occurs and the life insurance com- 
pany, or accident insurance company, or life and accident, health 
and accident, or life, health and accident insurance company 
liable therefor shall fail to pay the same within thirty days after 
demand therefor, such company shall be liable to pay the holder 
of such policy, in addition to the amount of the loss, 12 per cent 
damages on the amount of such loss together with reasonable 
attorney fees for the prosecution and collection of such loss.” 

The court based its conclusion of law upon article 4957, Id., 
which reads as follows :-- 

“None of the terms or provisions of this chapter shall apply 
to, nor in any wise affect, fraternal beneficiary associations as 
defined by the laws of this state, nor apply to companies carry- 
ing on the business of life or casualty insurance on the assess- 
ment or annual premium plan, under the provision of this title.” 
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Conceding that appellant is a “casualty insurance company 
carrying on business on the assessment or annual premium plan 
under the provisions of this title,” to wit, title 71, it nevertheless 
is not exempt from the provisions of article 4746, for the reason 
that article 4957 exempts such companies from the “provisions 
of this chapter,” viz., chapter 15, whereas article 4746 is not a 
provision of chapter 15, but of chapter 2, of title 71. 

For the reasons stated, we sustain appellee’s cross-assignment 
and here render judgment in her favor for $1,000 attorney’s 
fees and $600 penalty. 

The judgment of the trial court is here reformed, so that ap- 
pellee shall have iudgment against appellant for $5,000, the amount 
of the policy sued on, $1,000 attorney’s fees, and $600 penalty, 
together with 6 per cent interest thereon from October 13, 1913. 
As thus reformed the judgment is affirmed. 


Reformed and affirmed. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF CALIFORNIA. 


HARTFORD FIRE INS. CO. 
VS. 
JORDAN, Secretary OF STATE, ET AL. (S. F. 6382.)* 


1. STATES—OFFICERS—COLLECTION OF LICENSE TAX UN. 
DER PROTEST—LIABILITY OF COLLECTING OFFICER. 
Under St. 1906, p. 43, making it the duty of all state officers to pay into 
the state treasury money received by them in their official capacity, 
Pol. Code, § 663 et seq., providing that money deposited in the state 
treasurer's office can be taken therefrom only on a proper warrant 
after audit of the state board of control, and Pen. Code, § 424, making 
it a felony to willfully fail to pay over public moneys to the state 
treasurer, the secretary of state was not individually liable to an in- 
surance company for a license tax collected from it, pursuant~ to 
St. 1905, p. 493, and amendments thereto, and duly paid over to the 
state treasurer, where he acted merely in his ministerial official ca- 

pacity, and did everything pursuant to the statute. 
(For other cases, see States, Cent. Dig. § 78; Dec. Dig. § 78.) 


2, APPEAL AND ERROR—QUESTIONS REVIEWABLE—JURIS- 
DICTION. 

An objection to an action by an insurance company against the secretary 
of state and treasurer of the state officially and individually was not 
maintainable because it was in effect an action against the state, was 
not available on appeal, where a nonsuit was granted as to the treas- 
urer, and judgment was rendered against the secretary of state solely 
in his individual capacity, though the appeal purported to be taken 
by both defendants in their official capacity. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3331-3341; Dec. 
Dig. § 843.) 

3. INSURANCE—LICENSE TAX—VOLUNTARY PAYMENT. 

The payment of a license tax by an insurance company under protest, to 
avoid the forfeiture prescribed by St. 1905, p. 493, and amendments 
thereto, for nonpayment of such tax, which forfeiture would result 
in case the courts held such statute to be still in force, was not a 
voluntary payment, so as not to be recoverable by the company. 

(For other cases, see Insurance, Cent. Dig. § 6; Dec. Dig. § 7.) 


4. INSURANCE—LICENSE TAX—LIABILITY OF INSURANCE 
COMPANY. 

Const. art. 13, § 14, providing that taxes “shall be levied, assessed and 
collected in the manner hereinafter provided,” and requiring every 
insurance company to annually pay a certain tax, to be “in lieu of all 
other taxes and licenses * * * upon the property of such com- 
panies,” supersedes the prior State License Act (St. 1905, p. 493 and 
amendments thereto) so far as it applied to insurance companies and 


aan 


* Decision rendered, July 28, 1914. 142 Pac. Rep. 839. 
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exemptions from the provisions thereof as to the payment of the’ 

license tax thereunder, 
(l‘or other cases, see Insurance, Cent. Dig. § 4; Dec. Dig. § 4.) 

In Bank. \ppeal from Superior Court, city and county of San 
lrancisco; J. M. Seawell, Judge. 

Action by the Hartford bire Insurance Company, a corporation, 
against rank ©. Jordan, as Secretary of State, and others. Irom judg 
ment for plaintiff, defendants appeal. Reversed. 


U. S. Webb. Atty. Gen., and John H. Riordan, of San l’rancisco, for 
\ppellants. 
Coogan & O'Conner, Page, McCutchen, Knight & Olney, and Samuel 
Knight, all of San rane co, for Respondent. 


Per CURIAM 

\ rehearing was granted in this case for consideration of the 
sole question of the personal liability of defendant Frank C. Jor- 
dan, against whom, as an individual, judgment was given. ‘This 
question did not receive the attention it merited, the mind of the 
court being led away from a consideration of its real importance 
by the fact that it was stipulated at the trial of the cause that no 
attempt would be made to enforce a personal judgment against 
Jordan, if in fact such a judgment was given. On rehearing it 
is pressed upon our attention with a force which cannot be 
combated that the silence of the opinion of the court upon this 
question is necessarily a determination that a public officer, 
under the indicated circumstances, is personally responsible, and 
it is urged that the question should be distinctly determined by 
the court. ‘lo that point and to that point alone this considera- 
tion is addressed; the opinion of the court heretofore given, in 
all other respects, standing alfirmed and approved. 

[1] As to the facts controlling this consideration it is to be 
noted that everything that Jordan did was in consonance with 
the language of the law of the state, and was done in his 
ministerial official capacity. He certified the list of delinquent 
corporations to the Governor, as the state law in terms ordered 
him to do. The Governor made his proclamation to the effect that 
the delinquent corporations would forfeit their right to do busi- 
ness in the state if their license fees were not paid upon the 
date fixed by the statute. Jordan, as secretary of state, received 
the fees, as the law declared it his duty to do, which were paid 
under protest by plaintiff. Thus the duress on plaintiff was the 
duress of the law, and not the duress of officers of the law. The 
fact that the money was paid to Jordan under protest enlarged 
neither his powers nor his liabilities. The law itself made plain 
the steps which he must take upon receipt of such moneys, 
whether paid under protest or not. It is the duty of all state 
officers to pay all moneys received by them in their official ca- 
pacities into the state treasury. Stats. 1906, p. 43. They must 
make these payments monthly. It is the duty of the state treas- 
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urer to keep all moneys in the state treasury. Pol. Code, § 452. 
Once deposited in the state treasury funds can be taken there- 
from only upon warrant of the state controller after audit .by 
the state board of control. Pol. Code, § 663, et seq. It is 
pleaded and admitted that Jordan so paid the money into the 
state treasury. !le was not only under the mandate of our 
fiscal civil laws so to do, but he was equally under the strong 
compulsion of the penal laws, since by section 424 of the Penal 
Code, his willful omission or refusal to pay over the ~— to 
the treasurer would have been a felony, punishable by imprts- 
onment for from one to ten years and by perpetual “disquali- 
fication from holding office in the state. Therefore, notwith- 
standing the protest of plaintiff, Jordan could not, without 
camma.tting a felony, have held the money in his own possession 
to respond to the judgment which plaintiff might obtain against 
him as an individual. 

There will be found in the earlier adjudications a_ strictness 
of accountability upon the part of public officers which has been 
rc a an justly abated. ‘Thus in Klliott vs. Swartout, 10 Pet. 
137, 9 L.. Ed. 373; itis: said: 

ies case put by the third point is where, at the time of pav- 
ment, notice is given to the collector that the duties are charged 
too high, and that party paying so paid to get possession of his 
goods, and accompanied by a declaration to the collector that 
he intended to sue him to recover back the amount erroneously 
paid, and notice given to him not to pay it over to the treasurer. 
This question must be answered in the affirmative, unless the 
broad proposition can be maintained that no action will lie 
against the collector to recover back an excess of duties paid him, 
but that recourse must be had to their government for redress. 
Such a principle would be carrying an exemption to a public 
officer beyond any protection sanctioned by the principles of law 
or sound public policy.” 

Cary vs. Curtis, 3 How. 236, 11 L. Ed. 576, announces the 
same doctrine touching the responsibility of the agent where 
protest has been made at the time of payment, and Justice Story, 
in the course of his dissenting opinion in that case speaks as 
follows: 

“Hence it is a doctrine of the common law (so far as my re- 

sarches extend), absolutely universal, that if a man, by fraud, 
or wrong, ¢ © iioasity, obtains, or exacts, or retains, money justly 
belonging . another, with notice that the latter contests the right 
of the former to receive, or exact, or retain it, an action for 
money had and received lies to recover it back, and it is no 
answer for the wrongdoer to say that he has paid it over to his 
superior; for, although as between the wrongdoer and his 
superior, the maxim may well apply, respondeat supe rior, yet 
the injured party is not bound to seek redress in that direction; 
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and, a fortiori, * * * he is not so bound where, as in the 
case of the government, the superior is not suable. That would 
be a mere mockery of justice.” 

‘)f course these cases take no account of the unhappy dilemma 
of the agent, who is a public officer, when, as here, the law, not- 
withstanding the protest, compels him to pay over the money 
to his principal. ‘This difference in the law is itself sufficient to 
demand the application of a different rule, and the opposite rule 
has in fact been declared in this state upon every occasion where 
the question has arisen. ‘Thus in Phelan vs. San Francisco, 120 
Cal. 1, 52 Pac. 38, the action was to recover taxes against the 
tax collector, paid under protest. There, as here, the tax col- 
lector had paid the money into the treasury, as the law compelled 
him to do and, says this court, he “having paid the money into 
the treasury in obedience to this official duty, it would violate all 
principles of justice to hold him individually liable to the plaintiff 
therefor, upon the ground that he had refused to follow the 
ge directions to disregard his official obligation.” Bailey 

Johnson, 121 Cal. 562, 54 Pac. 80, was an action upon an 
emaad case between a protesting taxpayer and a tax collector. 
This court, in declaring the lack of power in the tax collector to 
make such an agreed case, said :— 

“He was but the agent of the county for the collection of the 
tax, with no interest other than that of an officer performing a 
duty enjoined by law, and with only such power and authority 
as the statute gave. He was not concerned in the question of 
the validity of the tax. If he failed to collect it because of its 
illegality, he was not responsible to the county; and if he col- 
lected it, and it subsequently proved to have been illegally as- 
sessed, he was not responsible to the aggrieved taxpayer.” 

Craig vs. Boone, 146 Cal. 718, 81 Pac. 22, was another case 
brought against the tax collector by a protesting taxpayer. Here, 
with reference to and quotations from the above cited cases, the 
same doctrine is laid down. It conclusively follows herefrom 
that the defendant Jordan was not responsible to plaintiff and 
that the judgment against him-in his individual capacity was 
therefore erroneous. ‘lo the end that it may be noted that the 
views of this court are not singular upon the question but, as has 
been said, are in accord with the humane and just doctrine of 
later cases, reference may be made to 27 Am. & Eng. Ency. of 
Law, page 795; 37 Cyc. 1187; 2 Cooley, Taxation, pages 1477 
et seq.; Mechem, Pub. Officers, § 694; Throop, Pub. Officers, 
§ 760; Blackwell, Tax Titles (4th Ed.) page 187. 

Following is that portion of the former opinion of the court 
which is here approved and adopted :—- 

“LORIGAN, J. 
[his action was brought by plaintiff in its own behalf, 
and as assignee of several other fire insurance companies, to 
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recover certain moneys paid by them under protest as a state 
license tax on fire insurance corporations for the fiscal year 
commencing July 1, 1911. 

“The license tax in question is provided for under an act of 
the I.egislature entitled ‘An act relating to revenue and taxation 
providing for a license tax upon corporations and making a 
provision for the purpose of carrying out the objects of this act,’ 
approved March 20, 1905 (Stats. 1905, p. 493), and amendments 
thereto. , 

“This act, in so far as material to the questions presented 
here, and as it stood when the license tax involved was paid, 
provides that every domestic corporation and every foreign cor- 
poration doing business in this state must procure from the 
secretary of state a license authorizing it to do so and pay a 
license tax therefor, the amount of tax being based on the author- 
ized capital stock of the corporation; makes the tax payable to 
the secretary of state on July Ist of each year, and a delinquency 
of the corporation therefor if the tax is not paid by September Ist 
thereof. The act then provides for a report to the Governor 
of the state by the secretary of state before the 15th of September 
of each year of a list of delinquent corporations and the issuance 
forthwith by the Governor of a proclamation declaring under the 
act ‘that the charters of such delinquent domestic corporations 
will be forfeited, and the right of such foreign corporations to 
do business in the state shall be forfeited,’ unless payment of 
the license tax is made to the secretary of state on or before 
four o'clock of November 30th following. Provision is then 
made for the immediate filing of this proclamation of the Gov- 
ernor in the office of the secretary of state, that said secretary 
shall immediately publish it, and that at the hour and date speci- 
fied in the proclamation the charters of all domestic corporations 
which have failed to pay said license tax shall be forfeited to the 
state and the right of all delinquent foreign corporations to do 
business in the state which have failed so to pay shall be likewise 
forfeited. ‘The secretary of state is required to make out and 
transmit to each county clerk in the state, to be filed in his office, 
a list of such domestic and foreign corporations whose charters 
or right to do business have been forfeited. It is further made 
unlawful for any corporation delinquent under the'act, whether 
domestic or foreign, which has not paid the license tax, to exer- 
cise the powers of such corporation or to transact any business 
in the state after November 30th next following the delinquency, 
and declares that any person who exercises any of the powers of 
the corporation so delinquent, or who transacts business for or on 
behalf of the corporation, after the date last referred to, shall 
be guilty of a misdemeanor and subject on conviction to fine or 
imprisonment, or both. In addition it is provided that the di- 
rectors or managers, in office, of a delinquent domestic or 

Vol. XLIV.—38 
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foreign corporation whose charter or right to do business is 
forfeited shall be deemed trustees of the corporation with full 
power to settle up its affairs. 

“Subsequent to the passage of the act and its amendments 
and in November, 1910, section 14 of article 13 of the constitu- 
tion of this state was ratified. That section as far as applicable 
here provides that :-— 

“*Sec. 14. Taxes levied, assessed and collected as hereinafter 
provided upon * * * telephone companies, * * * in- 
surance companies * * * and taxes upon all franchises 
of every kind and nature, shall be entirely and exclusively for 
state purposes, and shall be levied, assessed and collected in the 
manner hereinafter provided. * * * 

“*(b) Every insurance company or association doing business 
in this state shall annually pay. to the state a tax of 1% per cent 
upon the amount of the gross premiums received upon its business 
done in this state, less return premiums and reinsurance in com- 
panies or associations authorized to do business in this state. 
* * * ‘This tax shall be in lieu of all other taxes and licenses, 
state, county and municipal, upon the property of such com- 
panies. os 

“The principal question on this appeal, though others are in- 
volved, is whether the constitutional provision quoted superseded 
the state corporation license tax act and thus exempted the 
plaintiff and its assignors from the payment of such tax. 

“The complaint alleged that plaintiff and its assignors are 
foreign fire insurance companies and were on July 1, 1911, each 
doing business in the state under certificates of authority regu- 
larly issued to them pursuant to law by the insurance com- 
missioner of the state still in full force and effect, and that the 

value of the business of each in the state exceeded $20,000. It 
then alleged the proceedings taken under the act--the making of 
a report by Jordan as secretary of state to the Governor thereof 
of September 11, 1911, of a list of the corporations in the state 
claimed to have been delinquent in the payment to the state of 
license taxes, which list included plaintiff and its assignors, and a 
proclamation issued by the said Governor, declaring that their 
right to do business in the state would be forfeited unless said 
license tax was paid to the secretary of state by four o’clock p. m 
of November 30, 1911; the filing of said proclamation and its 
publication as provided in the act. Further, that on October 
17, 1911, Jordan, as such secretary, notified and threatened 
plaintiff and its assignors that unless such tax was paid by them 
by November 30, 1911, the right of each to do business in the 
state would be forfeited; that solely by reason of said proclama- 
tion and threat of forfeiture and to prevent such threatened for- 
feiture, plaintiff and its assignors, on November 29, 1911, paid 
involuntarily and under protest to said Jordan, as such secretary 
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of state, the amounts claimed as said license taxes under the act, 
and simultaneously therewith presented and delivered to said 
Jordan, and he accepted and filed in his office, a protest against 
such payments, on the ground that the act under which it was 
being exacted was superseded by section 14 of article 13 of the 
constitution above referred to, and that its exaction was there- 
fore unauthorized and illegal; that Jordan, as such secretary of 
state, thereafter turned over the amounts paid to the defendant 
Roberts as state treasurer; that subsequently a demand for 
repayment to plaintiff and its assignors was made by them upon 
both Jordan and Roberts as said secretary and treasurer, re- 
spectively, and by both refused. The complaint as originally 
filed was against Jordan and Roberts in their official capacities 
only. Subsequently plaintiff by leave of court was allowed to 
amend the complaint by including said Jordan and Roberts in 
the title as defendants individually, and to amend the prayer by 
asking judgment also against them as individuals. All of the 
allegations of the complaint were admitted except the allegation 
that the money was paid involuntarily under a threat of for- 
feiture. Plaintiff had judgment against the defendant Jordan 
individually, and from that judgment and an order denying their 
motions for a new trial, each of the defendants in all the capacities 
in which they were sued filed notice of this appeal. 

“Several grounds are urged for a reversal but the three main 
propositions upon which this is sought need only to be considered. 

{2} “Defendants first contend that the superior court had no 
jurisdiction to entertain this action. In that regard it is insisted 
that this is an action against the defendants as state officers, in 
which judgment is sought against them in their official capacities ; 
that while not nominally a suit against the state, in legal effect 
it is such, and cannot be maintained under the principle that the 
state cannot be sued without its consent, and there is no law 
under which consent to do so has been granted. But we do not 
perceive that this point is involved on this appeal. The action 
was originally brought against Jordan and Roberts in their official 
capacities. Jt was amended so as to make them also defendants 
individually. During the trial the motion of defendants for a 
nonsuit in favor of Roberts as defendant officially and individ- 
ually was granted, and eliminated him entirely from the case. 
There was no judgment against Jordan in his official capacity, 
but solely against him individually. While it is true this appeal 
purports to be taken by both defendants in the official capacity 
in which they were sued, as there was no judgment against either 
of them in that capacity, they had no right of appeal as such, 
and there is therefore nothing in the case under which the question 
of the jurisdiction of the court attempted to be raised by them 
can be considered. 


[3] “It is next insisted that the license tax was voluntarily 
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paid, and hence cannot be recovered back. The general rule for 
determining whether a payment illegally exacted is voluntary or 
involuntary is well settled, and its discussion is not necessary 
here because attention will be presently called to cases where, 
under conditions similar to those shown here, if the payments 
herein named were illegally exacted, they were made involuntarily 
and may be recovered back. It appears here that under the pro- 
visions of the act in question the failure of the plaintiff to pay 
the tax to the state within the time provided would result in a 
proclamation declaring that it had forfeited its right and was 
without authority to do business in the state. The payment was 
made to prevent this threatened result, and was paid under a 
written protest against its exaction as being illegal for the reasons 
therein stated and urged here. The act provided for no judicial 
proceeding or action by the state to be taken on failure of the 
plaintiff to pay the tax under which an opportunity would be 
afforded it to test its legality. A forfeiture by the self-executing 
provisions of the act is declared against the right of plaintiff to 
do business in the state, and it was either compelled to make the 
license tax payment or go out of business. Under the act the 
parties were not placed on equal terms. The plaintiff had no 
choice; it must either submit to the illegal exaction or go out 
of business. Nor had it any redress for such illegal exaction 
unless payment under such circumstances is regarded as invol- 
untary and compelled under duress. It is true, as asserted by 
appellants, that a declaration of forfeiture under the act follow- 
ing the proclamation of the Governor had no legal efficacy if the 
exaction of the tax against plaintiff was illegal; that if it was 
not subject to the tax, no forfeiture could result from a mere 
proclamation which declared it, and that when the right of 
plaintiff to do business was in any way attacked, it could show 
this. Of course, in any proceeding subsequent to the declared 
forfeiture against the corporation, its agents or officers, by the 
state in quo warranto proceedings or civil or criminal action, the 
attempted forfeiture under the act of the right of the plaintiff 
to do business might be disputed and declared invalid. But by 
that time great damage and injury might have resulted to the 
plaintiff from the fact that the forfeiture, though unjustified, 
had been declared. It is too clear for discussion that the effect 
of a proclamation, declaring that the right of plaintiff to further 
do business in the state had been forfeited, must necessarily work 
it an irreparable injury. Its business is to secure contracts of 
insurance therein and renewals thereof, and a proclamation of 
a forfeiture of its right to do so, even though not justified, would 
of itself—particularly as to the fire insurance companies—have 
the direct effect of raising a question in the business community 
of the validity of contracts which the company might seek to 
make, and would naturally drive business which it might other- 
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wise hold or secure to other corporations engaged in a like 
business, whose right to make them was not subjected to the 
same uncertainty and doubt. While asserting in good faith that 
the exaction was illegal, plaintiff and its assignors could have no 
certainty that their contention would be sustained in some judicial 
proceeding brought subsequent to the proclamation of forfeiture, 
and if their claim was not then sustained, they would have suf- 
fered the extraordinary penalty of having lost their right to do 
business in the state. Under such circumstances, to avoid this 
penalty, the only thing plaintiff could do was to make the payment 
under protest, and if the license tax was illegally exacted, we are 
satisfied under the authorities that the payment was involuntary, 
and plaintiff had a right to recover it back. 

“This precise question has arisen in cases where the tax was 
exacted under the provisions of acts, in the main, similar to 
ours, and some less drastic in their provisions, and where it was 
held that the payments made were involuntary and could be re- 
covered back. 

“In A., T. & S. F. Ry. Co. vs. O’Connor, 223 U. S. 280, 32 
Sup. Ct. 216, 56 L. Fd. 436, Ann. Cas. 1913C, 1050, the action 
was to recover back a tax of 2 per cent on the capital stock im- 
posed by an act of the state of Colorado. The plaintiff was a 
Kansas corporation. As to the tax the Colorado law gave an 
action for debt to the state, and provided that every corporation 
failing to pay the tax should forfeit its right to do business in the 
state until the tax was paid, with certain penalties as long as its 
payment remained in default. Plaintiff paid the tax under pro- 
test that the act was unconstitutional as levying a tax on*interstate 
commerce. ‘The Supreme Court declared: “The defendant did 
not argue that the tax could be maintained, but contended only 
that the payment was voluntary. * * * It is reasonable that 
a man who denies the legality of a tax shculd have a clear and 
certain remedy. * * * Of course we are speaking of those 
cases where the state is not put to an action if the citizen refuses 
to pay. In these latter he can interpose -his objection by way of 
defense, but when, as is common, the state has a more summary 
remedy, such as distress, and the party indicates by protest that 
he is yielding to what he cannot prevent, courts sometimes, per- 
haps, have been a little too slow to recognize the implied duress 
under which payment is made, but even if the state is driven to 
an action, if at the same time the citizen is put at a serious dis- 
advantage in the assertion of his legal, in this case of his consti- 
tutional, rights, by defense in the suit, justice may require that 
he should be at liberty to avoid those disadvantages by paying 
promptly and bringing suit on his side. He is entitled to assert 
his proposed right on reasonably equal terms. See Ex parte 
Young, 209 U. S. 123, 146 [28 Sup. Ct. 441], 52 L. Ed. 714 
f13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764]. * * * In this 
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case the law, besides giving an action of debt to the state, pro- 
vides that every corporation that fails to pay the tax shall for- 
feit its right to do busines$ within the state until the tax is paid, 
and also shall pay a penalty of 10 per cent for every six 
months of default after May Ist of each year. It may be 
that the forfeiture of the right to do business would not be 
authoritatively established except by a quo warranto provided 
for in a following section, but before or without the proceeding, 
the effect of the forfeiture clause upon the plaintiff’s subse- 
quent contracts and business might be serious. See Ludwig vs. 
Western Union Tel. Co., 216 U. S. 146 [30 Sup. Ct. 280], 54 
L,. Ed. 423. And, in any event the penalty would go on accruing 
during all the time that might be spent before the validity of the 
defense could be adjudged. As appears from the decision below, 
the plaintiff could have had no certainty of ultimate success,. 
and we are of opinion that it was not called upon to take the 
risk of having its contracts disputed and its business injured 
and in finding the tax more or less nearly doubled in case it 
finally had to pay. In other words, we are of opinion that 
the payment was made under duress.’ 

“Gaar, Scott & Co. vs. Shannon, 223 U. S. 468, 32 Sup. Ct. 236, 
56 L. Ed. 510, was also an action to recover back money paid 
as a tax under protest. An act of the state of Texas required 
foreign insurance companies doing business in Texas to pay a 
certain franchise tax measured by their capital stock, and pro- 
vided that if by a given date payment was not made, a percentage 
penalty would be incurred, and that if the tax was not paid by 
a still fyrther date, the permit of such company to do business 
in the state would be forfeited ‘without judicial ascertainment,’ 
and the company deprived of the right to sue in the courts. 
Plaintiff, a foreign corporation doing business in Texas, paid 
the tax under protest, on the ground that the amount was ex- 
acted under an unconstitutional law. Defendant contended that 
the payment was voluntary. The court holding to the contrary 
said: ‘Neither a statute imposing a tax nor the execution there- 
under, nor a mere demand for payment, is treated as duress. 
It does not necessarily follow that there will be a levy on goods. 
Or, if there is, a citizen, to avoid the consequences of the levy 
may pay the money, regain the use of his property, and maintain 
a suit for the recovery of what has been exacted from him. The 
legal remedy redresses the wrong, but he has the same right 
to sue if he pays under compulsion of a statute whose self- 
executing provisions amount to duress. An act which declares 
that where the franchise tax is not paid by a given date a penalty 
of 25 per cent shall be incurred, the license of the company shall 
be canceled, and the right to sue shall be lost, operates much 
more as a duress than a levy on a limited amount of property 
Payment to avoid such consequences is not voluntary, but com- 
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pulsory, and may be recovered back. Otherwise plaintiff might 
be without any remedy whatever.’ 


“Scottish Union Ins. Co. vs. Herriott, 109 Iowa, 606, 80 N. W. 
665, 77 Am. St. Rep. 548, presents a case practically identical 
with the one at bar. A law of lowa provided that foreign and 
domestic insurance companies on filing their annual statements 
should pay to the treasurer of the state as taxes a certain per- 
centage tax (different as between foreign and domestic com- 
panies) on the gross amount of premiums received by them 
during the preceding year, taking a receipt therefor to be filed 
with the auditor of the state, who should not, until such ‘filing, 
issue the annual certificate as provided by law authorizing the 
corporations to do business in the state. Upon failing to make 
payment of the taxes imposed when plaintiff filed its annual 
statement, it was notified by the auditor that if the amount was 
not paid, action would be taken to collect the tax by distress 
or suit, and that the company would be precluded from doing 
business in the state. The plaintiff then paid the tax to the 
state under protest, and subsequently sued to recover it back. 
It was claimed that the payment was voluntary. The court 
said: ‘Again it is said that the money was paid voluntarily and 
cannot be recovered back. ‘The petition recites, in substance, 
that plaintiff had large property’ interests in the state, which 
it was in duty bound to preserve and protect, and that the letter 
from the auditor of the state made it impossible for plaintiff 
to continue its business or protect its property without paying 
the tax. At the time of the payment plaintiff filed with 
both the treasurer and the auditor a written protest, in which it 
claimed that the tax was unconstitutional and invalid, and that 
by so paying it did not acknowledge its liability to pay the tax 
or waive any of its rights to contest the same. Plaintiff was 
bound to submit to the exaction or discontinue its business. 
Under such a state of facts, it is clear that plaintiff’s act was 
not voluntary, and that it may recover back the amount paid, 
provided it has established its claim that the act in question was 
unconstitutional. Swift Co. vs. United States, 111 U. S. 23 
e Sup. Ct. 244, 28 L. Ed. 341]; Cunningham vs. Munroe, 15 
Gray, 471; Carew vs. Rutherford, 106 Mass. 1, 8 Am. Rep. 
287 ; Beckwith vs. Frisbie, 32 Vt. 559; Shelton vs. Platt, 139 
U. S. 594 [11 Sup. Ct. 646, 35 L. Ed. 273]; and cases cited in 
State vs. Nelson, 42 Minn. 25 [42 N. W. 548, 4 L. R. A. 300].’ 

“We refer to and quote from these cases because of their 
practical identity with the case at bar. Cases other than those 
cited, supporting the proposition that payment made under simi- 
lar conditions to those here are involuntary and may be re- 
covered back, are Swift vs. United States, 111 U. S. 29, 4 Sup. 
Ct. 244, 2X L. Fd. 3441, Western Union, etc., Co. vs. Mayer, 28 
Ohio St. 521, and our own cases of Jewis vs. San Francisco, 
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2 Cal. App. 112, 82 Pac. 1106, and ‘Trower vs. San Francisco, 
152 Cal. 479, 92 Pac. 1025, 15 L. R. A. (N. S.) 183. 

[4] “It is next insisted by appellant that insurance companies 
are not exempt under the constitutional provision relied on by 
respondent from the payment of the corporation license tax 
exacted by the act. Appellant insists that it is a matter of 
grave doubt whether the constitutional provision was intended 
to nave this effect, and hence the rule of strict construction against 
the exemption of property from taxes should be applied; that 
the provision contains no express exemption respecting a ‘license 
tax’ or ‘corporation license tax,’ and that these terms should 
not he read into it. Along the same line it is insisted that as the 
only exemption proceeding from the payment of the percentage 
tax provided by the constitutional amendments is from ‘all other 
taxes and licenses * * * upon the property of such com- 
panies,’ ete., and as there is no such thing as a ‘license upon the 
property,’ the word ‘license’ as used in the provision is to be 
construed as intended to mean the same thing as ‘taxes’; that 
as the tax in question in this case is neither ‘a tax on property’ 
nor a ‘license on property,’ but is purely a corporation license 
tax on the intangible privilege or right of insurance companies 
to do business in the state, it is not embraced within the terms 
of the exemption in the constitutional provision. 

“These are the only points made by appellant against the 
exemption of such companies from the payment of the state 
license tax by virtue of the terms of the constitutional provision. 

An extended discussion of these points is rendered un- 
necessary by the decision of this court in City and County of 
San Francisco vs. Pacific Telephone, & Telegraph Co., 166 Cal. 
244, 135 Pac. 971, rendered since the appeal in this case was 
submitted. ‘That action was brought to recover a license fee 
or tax imposed by an ordinance of the city and county of San 
Francisco enacted prior to the adoption of section 14 of article 
13 of the Constitution. ‘The claim of defendant was that under 
such constitutional provision it was exempted from liability 
for such license charge. The trial court so held, and that ruling 
was sustained here upon a full consideration of the subject. 

“In applying the reasoning of the court in that case to the 
contention of appellants in this, it is to be observed that though 
in the case referred to, a license tax imposed on a telephone 
company under a municipal ordinance was involved, and here 
an act of the legislature imposing a state license tax on insurance 
companies is under consideration, the same constitutional pro- 
vision applies to both these classes of corporations. Both tele- 
phone and insurance companies are enumerated as among the 
persons and corporations to be taxed. By the constitutional 
provision ‘a tax upon all franchises of any kind or nature shall 
be entirely and exclusively for state purposes and shall be as- 
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sessed and collected in the manner hereinafter provided.’ The 
manner provided is that taxes in the case of telephone corpora- 
tions (and other corporations enumerated) shall be a_ specific 
percentage upon the gross receipts; in the case of insurance 
companies (both domestic and, foreign) a specific percentage 
of gross premiums. As to each it was declared that the taxes 
so imposed were ‘in lieu of all other taxes, state, county and 
municipal, upon the property of the ‘corporations,’ subject to 
certain specified exceptions which are not involved here. 

“In the case cited the court stated the claims of the respective 
parties on the appeal; that of the appellant being ‘that the con- 
stitutional provision relieves the companies named_ [telephone 
companies} from no burden except that of taxes upon the prop- 
erty theretofore enumerated, and that the charge imposed by the 
ordinance is a business or occupation tax, and not a tax upon 
property at all, and therefore not covered by the so-called ex- 
emption.’ This is the identical point made by appellants here 
under their claim that, the exemption being from ‘taxes’ and 
‘licenses upon the property of the company,’ the werd ‘licenses’ 
should, under the rule of strict construction of provisions under 
which exemption from taxes is claimed, be given the same mean- 
ing as taxes. 

“Defining the position of respondent in the cited case, the 
court said: “The respondent, on the other hand, claims that under 
a fair reading of the constitutional amendment the liability of 
a telephone company to pay a percentage of its gross receipts 
was designed to exclude the power of the state or any county 
or municipality to exact from it any further revenue, * * * 
whether by way of a direct tax upon its property, or in the 
guise of a license fee upon its business.’ This is the position 
of the present respondent. Hence the claims of the respective 
parties here as to the construction to be given the constitutional 
provision are the same as with those made by the respective 
parties here. In disposing of the contention of the appellant 
in the cited case this court, after discussing the point made as 
the rule of strict construction to be applied to provisions exempt- 
ing from taxation and holding that the constitutional provision 
was to be interpreted upon a full consideration of all its terms, 
said: ‘Giving, then, a fair and reasonable interpretation to the 
constitutional provision, we think the charge imposed by the 
ordinance of the city and county was within the class of taxes 
and licenses from the imposition of which the respondent was 
relieved by the amendment. It is true that a license tax upon 
an occupation or business is not a tax upon property, even 
though, by constitutional or statutory definition, franchises are 
included in the meaning of the word “property.” This is clearly 
decided in City of [os Angeles vs. Los Angeles Independent 


Gas Co., 152 Cal. 765, 93 Pac. 1006. If the amendment did 
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no more than to declare that the percentage required to be paid 
by telephone companies should be in lieu of all other taxes 
upon the property of such companies, it would seem to be a 
necessary conclusion that the power to impose an occupation 
tax was not excluded. But there are other words in the pro- 
vision, and all of the language must, under familiar principles 
of construction, be considered and given its fair meaning and 
effect. The percentage imposed is declared to be in lieu, not 
merely of other taxes, but “of all other taxes and licenses 
* * * upon the property.” The word “license” properly 
speaking, means a grant of permission or authority to do a 
particular thing or carry on a particular business. City of So- 
nora vs. Curtin, 137 Cal. 583, 70 Pac. 674; Words and Phrases, 
page 4137. Jn the clause under discussion, the term is evidently 
used to designate the fee or charge imposed upon the exercise 
of the right. While such fee or charge is often spoken of as a 
tax, it is not in any sense a tax upon property. See City of 
Los Angeles vs. los Angeles Independent Gas Co. supra. In 
order to construe the clause as relieving from taxes or charges 
upon property alone, we should therefore be required to deny 
meaning and significance to the word “license.” The right of 
the telephone company to carry on the business of supplying 
telephone service is a franchise. Franchises are included in the 
enumeration of classes of property which, by the terms of the 
amendment, are to be taxed for state purposes only. * * * 
“very word in the clause under discussion can be given a reason- 
able and legitimate effect by reading the term “licenses” as in- 
cluding revenue charges of any character upon the exercise of 
the franchises which are declared to be taxable for state purposes 
only. In this way, the phrase “upon the property above enumer- 
ated” is made fully effective as qualifying both “taxes” and 
“licenses” preceding it, while no word is either ignored or dis- 
torted from its fair meaning.’ 

“We do not think in view of this decision just quoted, that 
further discussion on this branch of this appeal is necessary. 
The right of insurance companies, whether domestic or foreign, 
to do an insurance business in this state is a franchise, is prop- 
erty of the company engaged in it, and it is upon this franchise 
that under the provisions of the constitutional amendment the 
tax therein provided for is lévied. The state license tax imposed 
under the act as it stood when the constitutional amendment was 
adopted and under which the license tax here in question was 
exacted, is a tax for revenue imposed—so far as insurance com- 
panies are concerned—on their franchise right to do business in 
the state. But as this franchise is taxed under the constitutional 
amendment and the tax thereby levied is declared to be in lieu 
of ‘all other taxes and licenses, state, county and municipal upon 
the property of such companies,’ the effect of the amendment 
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was to supersede the prior state license tax act so far as it 
applied to insurance companies and to exempt them from the 
provisions thereof as to the payment of the license tax there- 
under.” 

‘The judgment appealed from is therefore reversed. 


———0e@____—_——_- 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


TIGHE et AL. 
vs. 
MARYLAND CASUALTY CO-* 


1. INSURANCE—CASUALTY INSURANCE—ACTION AGAINST 
ASSURED—JUDGMENT—“COURT OF LAST RESORT.” 


A suit having been brought against plaintiff, who was insured in defendant 
casualty company, plaintiff gave due notice, and defendant’s attorney 
filed an answer and later withdrew, claiming that plaintiff had failed 
to give due notice of the accident, and hence defendant was not 
liable. Plaintiff thereupon suffered judgment by default in the 
superior court, which was paid. Held, that such judgment was a 
“judgment by a court of last resort” within a provision of the policy 
that no action should lie against the insurer unless brought for a loss 
actually sustained and paid in money by the assured in satisfaction of 
a judgment after trial’ of the issue, nor unless such action is brought 
within ninety days after judgment by a court of last resort against 
the assured had been so paid and satisfied. 

(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


2. INSURANCE—CASUALTY POLICY—JUDGMENT AGAINST AS- 
SURED—TRIAL OF ISSUE. 

Claim having been made against plaintiff for damages for an injury 
covered by a policy held by plaintiff in defendant company, plaintiff 
gave notice thereof to defendant, and defendant’s attorney filed an 
answer and assumed charge of the litigation, but later deliberately 
withdrew, claiming nonlidbility because of an alleged failure on plain- 
tiff’s part to give the required notice. Judgment was thereupon ren- 
dered against plaintiff by default, which plaintiff subsequently paid. 
Held, that the notice having been properly given, plaintiff was entitled 
to hold defendant to its election, and defendant, having withdrawn 
from the case for an unsustainable reason, could not successfully de- 
fend an action on the policy on the ground that the judgment was not 
rendered after a trial of issues, within a provision of the policy that 
the insurer should be liable only for a loss actually sustained and paid 
in money by the assured in satisfaction of a judgment after trial of 
issue joined, etc. 

(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


Exceptions from Superior Court, Suffolk County; W. P. Hall, Judge. 
Action by Thomas F. Tighe and others against the Maryland Casualty 


* Decision rendered, Sept. 9, 1914. 106 N. E. Rep. 135. 
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Company. Judgment for plaintiffs, and defendant brings exceptions. 
Overruled. 
See, also, 216 Mass. 459, 103 N. E. 941. 


Daniel H. Coakley and John G. Walsh, both of Boston, for Plaintiffs. 
Edward I. Taylor, of Boston, and J. W. Britain, of Hartford, Conn., 
for Defendant. 
BRALEY, J. 

By the terms of the policy the plaintiffs as the assured were 
bound under condition C to give immediately written notice of 
the accident, either to the home office of the company or to its 
authorized agent, “with the fullest information available at the 
time.” Rooney vs. Maryland Casualty Co., 184 Mass. 26, 67 
N. 6. 882. It was urgently insisted at the trial, that the plaintiffs 
had failed to comply with this requirement. But whether sea- 
sonable notice, with all available particulars, had been given was 
a question of fact on the evidence, which was properly submitted 
to the jury. Greenough vs. Pheenix Ins. Go., 206 Mass. 247, 
249, 92 N. E. 447, 138 Am. St. Rep. 383. The verdict having 
disposed of that ground of defense, the defendant relies on the 
failure of the plaintiffs to comply with the terms of condition F 
in bar of their right of recovery. Lamson Consolidated Store 
Service Co. vs. Prudential Fire Ins. Co., 171 Mass. 433, 435, 50 
N. Kk. 943. ‘This clause provides that :— 

“No action shall lie against the company to recover for any 
loss under this policy unless it shall be brought by the assured for 
loss actually sustained and paid in money by the assured in sat- 
isfaction of a judgment after trial of the issue; nor unless such 
action is brought within ninety (90) days after such judgment by 
a court of last resort against the assured has been so paid and 
satisfied. ‘The company does not prejudice by this action any 
defenses to such action it may be entitled to make under this 
policy.” 

{1, 21] But under condition D it was obliged at its own cost to 
defend the action in the name and behalf of the plaintiffs unless 
the company elected to settle, or to pay the assured the full 
amount of the indemnity stipulated. This condition was inserted 
for its own benefit. It does not contend that as required by 
condition D the notice received from counsel for the person 
injured, and the summons served upon them in the action of tort 
which followed, were not promptly transmitted by the plaintiffs 
to its duly authorized attorney, who entered an appearance and 
filed an answer. ‘The plaintiffs having complied with all prece- 
dent conditions, and the defendant not having exercised the 
option of paying the indemnity, leaving them to make such defense 
or settlement as they might be advised, it absolutely controlled 
the suit, and the situation. It either could defend or compromise 
as it might determine. Nesson vs. United States Casualty Co., 
201 Mass. 71, 73, 87 N. F. 191, 131 Am. St. Rep. 390. It is 
true the defendant’s “attorney in charge” states in a letter to 
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the plaintiffs, that the entry of an appearance and filing of an 
answer were for the purpose of avoiding a default, with a reser- 
vation of all the company’s rights under the policy, and “that if 
it shall appear that we have been prejudiced by your failure to 
duly notify us of the accident, we desire to retain the right to 
withdraw our defense of said action.” It is likewise true that 
subsequently the “writ” with a copy of the declaration and answer 
were returned to the plaintiffs with a statement by the defendant’s 
counsel, that having been prejudiced by the failure of the plain- 
tiffs to give notice the company declined to defend the case, or 
to “assume your liability.” But the jury has settled this assump- 
tion adversely to the defendant, and the condition in question is 
to be read and applied accordingly. Young vs. Hayes, 212 Mass. 
525 99 N. F. 327. The record recites, that after the de- 
fendant’s counsel had withdrawn, the plaintiffs, who did not 
contest the question of liability, were defaulted, and damages 
having been assessed by a jury they have satisfied the execution 
which issued on the judgment. ‘The defendant's first contention, 
that the judgment was not rendered by a court of last resort, 
cannot be sustained. ‘The superior court had original and ex- 
clusive jurisdiction of the action. R. L., ¢. 157, § 3. It had 
full authority to order and to enter judgment for damages, 

assessed either upon default or after trial of the issues. R. L. 
¢. 175, § 1: chapter 177, §§ 1, 4. Dalton, Ingersoll Co. vs. 
iske, 175 Mass. 15, 55 N. It. 408; Bailey vs. Edmundson, 168 
Mass. 297, 46 N. E. 1064 And the limitation, that if the as- 
sured satisfies the judgment he must sue on the policy within 
ninety days “after such judgment by a court of last resort” has 
been so paid, necessarily refers to the judgment terminating the 
litigation entered by a court having jurisdiction of the cause and 
the parties. The second contention is, that the loss was not sus- 
tained and paid in satisfaction of a judgment obtained after a 
trial of the issue of the plaintiffs’ liability. The defendant’s 
withdrawal, however, was conditional. It rested upon the plain- 
tiff’s failure to give the notice. But as the notice had been duly 
given and received, it has assumed the defense. ‘The plaintiffs, 
therefore, who were not in default had the right to treat what 
the company had done as an election to undertake the defense 
in accordance with its express promise found in condition D. 
O’Connell vs. N. Y., N. H. & H. R. R., 187 Mass. 272, 278, 72 
N. K. 979. If it had performed that which it engaged and under- 
took to perform, the plaintiffs would have received the full 
benefit and protection of the indemnity bargained for, and for 
which they paid the “estimated premium.” It cannot repudiate 
the contract in part and rely upon it in part, or insist upon a con- 
dition precedent the nonperformance of which has been caused 
by itself. Brown vs. Henry, 172 Mass. 559, 567, 568, 52 N. E. 
1073; Young vs. Hunter, 6 N. Y. 203, 207. The defendant’s 
primary position in avoidance of liability was taken deliberately 
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under the advice of counsel, and it should not be permitted to 
set up its own mistaken and unjustifiable conduct as having 
worked a forfeiture of the policy. Lowe vs. Harwood, 139 
Mass. 133, 29 N. E. 538; Beharrell vs. Quimby, 162 Mass. 571, 
574, 575, 39 N. E. 407; Whitten vs. New England Live Stock 
Ins. Co., 165 Mass. 343, 43 N. FE. 121; Barrie vs. Quinby, 206 
Mass. 259, 268, 92 N. E. 451; Knickerbocker Life Ins. Co. vs. 
Norton, 96 U. S. 234, 24 L. Ed. 689. It follows from the views 
expressed, which have the sanction of a majority of the court, 
that the presiding judge rightly denied the first request, that 
the plaintiffs could not recover, and the exceptions to the refusal 
to rule that they were not entitled to interest, but were limited to 
the amount specified in condition A for loss from an accident 
resulting in bodily injuries to one person, not having been argued 
are to be treated as waived. 
Exceptions overruled. 


—--——--@e@—____ 


SUPREME COURT OF NEW HAMPSHIRE. 


Coos. 


WILSON 


US. 
FRANKFORT MARINE, ACCIDENT, & PLATE GLASS INS. CO.* 


1. STIPULATIONS—OPERATION AND EFFECT—JUDGMENT ON 
APPEAL—DEFENSES AVAILABLE. 

Where a case was transferred to the Supreme Court on a stipulation that 
judgment should be for plaintiff if there’ was any evidence to support 
it, a defense that the interest of assured was not correctly stated in the 
application, in that the business was operated by a_ partnership, 
whereas plaintiff stated that he was the sole owner, was unsustain- 
able; plaintiff having testified in his own behalf that he was the sole 
owner. 


(For other cases, see Stipulations, Cent. Dig. §§ 24-37; Dec. Dig. § 14.) 


2. INSURANCE—EMPLOYER’S LIABILITY POLICY—DEFENSES 
—ESTOPPEL. 

Where, after a loss under an employer’s liability policy, plaintiff, or those 
interested for him, called on defendant’s counsel, but failed to leave 
a copy of the writ, and such counsel appeared in court at the return 
of the writ and conducted the defense, without giving plaintiff notice 
that defendant would repudiate liability because the copy of the writ 
served was not sent ta defendant immediately, defendant was estopped 
from thereafter urging such defense. 


(For other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 


3. EVIDENCE—NOTICE—MAILS—PRESUMPTIONS. 


While proof that a letter, properly addressed and stamped, was posted, 
gives rise to a presumption that it was received in due course, proof 


* Decision rendered, June 27, 1914. 91 Atl. Rep. 913. 
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that no such letter was received raises a presumption that it was never 
posted. 


(For other cases, see Evidence, Cent. Dig. § 92; Dec. Dig. § 71.) 


4. INSURANCE—EMPLOYER’S LIABILITY POLICY—PROVISION 
AGAINST WAIVER—APPLICATION—ESTOPPEL. 


A provision of a policy that no change or waiver of any of its provisions 
should be valid, unless indorsed on or added to the policy and signed 
by insurer’s United States manager, related only to the contract which 
the parties entered into, and had no application to a controversy con- 
cerning the performance of the contract with reference to which the 
insurer was estopped by conduct. 

(For other cases, see Insurance, Cent. Dig. §§ 1020-1023; Dec. Dig. § 385.) 


Transferred from Superior Court, Coos County; Sawyer, Judge. 

Action by Frank L. Wilson against the Frankfort Marine, Accident 
& Plate Glass Insurance Company on an employer’s liability insurance 
contract to recover the amount of a judgment rendered against plaintiff 
for an injury to an employee admitted to be within the terms of the policy. 
At the close of plaintiff’s evidence, defendant moved for a nonsuit which 
was granted, subject to exception, on defendant’s agreement that judg- 
ment should be for plaintiff if the order was not sustained, and the 
case was transferred to the Supreme Court. Judgment for plaintiff. 


Sullivan & Daley and Ira W. Thayer, both of Berlin, for Plaintiff. 
Rich & Marble, of Berlin, and H. Robert Bygrave, of Boston, Mass., 
for Defendant. 


PEASLEE, J. 


Two defenses to this suit are set up :— 


{1} 1. It is claimed that the interest of the assured was not 
correctly set out in the application for insurance, in that the 
concern was a partnership, whereas the plaintiff stated that he 
was the sole owner. It is not necessary to consider whether 
this would be a good defense, if proved. ‘The case is here upon 
an agreement that, if there was any evidence for the jury to pass 
upon, there shall be judgment for the plaintiff. Upon this issue 
the plaintiff testified that he was the sole owner of the business. 
This was sufficient to support a verdict to that effect, and disposes 
of the defense claimed. 

[2] 2. The policy provides that, when suit is brought against 
the assured, the copy of the writ served upon him shall be sent 
to the insurer immediately. ‘This was not done in the present 
case, but there is evidence sufficient to support a finding that 
the defendant is now estopped to complain of the omission. The 
defendant’s counsel took charge of the matter immediately after 
the accident happened, and before suit was brought had done 
the customary work taking statements of witnesses and parties, 
and had held conferences with the injured servant looking toward 
an adjustment. When the writ was served, the present plaintiff, 
or those interested for him, called upon the defendant’s counsel, 
but failed to leave the copy. Counsel continued to act in the 
matter, appeared at the return of the writ in court, and conducted 
the defense, without giving the plaintiff notice of the claim now 
made. Having thus assured the plaintiff that he could rely upon 
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its liability until all opportunity to make defense in his own behalf 
was lost, the defendant is plainly estopped to now take an incon- 
sistent attitude. Perry vs. Insurance Co., 67 N. H. 281, 33 Atl. 
731, 68 Am. St. Rep. 668. 

But the defendant seeks to avoid this conclusion by showing 
that it attempted to notify the plaintiff of the position it assumed, 
and that therefore it is not estopped, because it was not conscious 
that its course of conduct amounted to a representation that it 
did not rely upon this defense. Assuming that this is a correct 
statement of the law, the defendant must fail here because of 
the state of the proof. Its Boston attérney claimed to have 
written a letter to the plaintiff, in which the position now taken 
was fully set out. ‘The plaintiff denied having received the letter. 
Krom this the defendant argues that it is not estopped, because 
it supposed the plaintiff knew the whole situation. 

[3] One error in this argument is the assumption that the jury 
must find that the letter was written and mailed. The pre- 
sumption arising from the known regularity of the United States 
mail service is as available for the supposed receiver of a letter 
as for the alleged sender thereof. If proof that a properly ad- 
dressed and sti imped letter was posted gives rise to a presumption 
that it was received in due course (1 Wi ig. Kv. § 95), so proof 
that no letter was received warrants a finding that it was never 
posted. If this plaintiff's testimony denying the receipt of the 
letter was believed, the jury would be warranted in going further 
and finding that the letter was not posted. As in the first defense 
set up, the defendant fails to present a case which raises the ques- 
tion it argues. ‘The question here 1s not how the jury ought to be 
instructed, or what issues should be sent to them, but whether 
the evidence warrants a submission of the case to them upon any 
theory. As the affirmative of this proposition plainly appears, 
there is no occasion to consider whether the case might also be 
submitted upon other theories. 

[4| The provision of the policy that no change or waiver of 
any of its provisions shall be valid unless an indorsement is added 
to the policy and signed by the United States manager of the 
company has no application to the present situation. That pro- 
vision relates to the contract the parties entered into. This con- 
troversy is concerning the performance of a contract whose 
terms are not in dispute. ‘The question is not of altering a con- 
tract, but of estoppel by conduct. ‘The law does not say that 
the procedure was perfect. but that the question is not open.” 
Blake vs. Insurance Co., 12 Gray ( Mass.) 265, 272. Upon this 
point the case is identical with and governed by Perry vs. In- 
surance Co., 67 N. H. 291, 33, Atl. 731, 68 Am. St. Rep. 668. 

According to the stipulation of the parties, the plaintiff is en- 
titled to judgment. 

Judgment for the plaintiff. 


Plummer, J., was absent. ‘The others concurred. 





Stockwell vs. Supreme Court, I. O. F. 


UNITED STATES DISTRICT COURT. 
W. D. New York. 


STOCKWELL 
US. 
SUPREME COURT I. O. F.* 


INSURANCE—MUTUAL BENEFIT TINSURANCE—ASSESSMENTS 
—LAW GOVERNING. 

Under an act of the Parliament of the Dominion of Canada, authorizing 
a benefit insurance society, incorporated by an act of such Parliament, 
to apportion a deficiency in the fund for paying certificates of mem- 
bers, who joined prior to a specified year, among such members, the 
society was authorized to assess the proportionate share of such 
deficiency against the holder of a certificate, delivered, and accepted 
in New York, and constituting a New York contract, especially where 
the right to alter, amend, or repeal the charter was expressly reserved 
to Parliament; the act being entitled to the same recognition ordi- 
narily given to the acts of the Legislatures of other states. 

(For other cases, see Insurance, Cent. Dig. §§ 173-175, 293, 1934; Dec. 
Dig. § 712.) 


At Law. Action by Carrie E. Stockwell against the Supreme Court of 
Independent Order of Foresters. Judgment for plaintiff for a part only 
of the amount sued for. 


Michael L. Coleman, of Warsaw, N. Y., for Plaintiff. 
Love & Keating, of Buffalo, N. Y. (Thomas G. Long, of Washington, 
D. C., and Elliott G. Stevenson, of Detroit, Mich., of counsel), for 
Defendant. 
Hazen, D. J. 
“This is an action at law on two certificates of membership 
issued by the defendant, a fraternal beneficiary society, in- 
corporated by an act of Parliament of the Dominion of Canada 
(St. 52 Victoria, c. 104). By virtue of said certificates dated 
July 28, 1892, and March 10, 1902, respectively, the plaintiff, the 
wife of the deceased holder thereof, was to have become entitled 
to receive as a benefit the amount of $4,000. The undisputed 
evidence shows that the decedent joined a branch of the order at 
Attica, N. Y., and that he was in good standing at the time of his 
death, except that he had not paid a special assessment of $780, 
levied by the defendant upon the first dated certificate and pay- 
able October 1, 1913, and which, according to a resolution of the 
society, became a lien thereon. ‘The question to be decided herein 
is whether the defendant had the legal right, by virtue of an act 


* “Decision rendered, Aug. 5, 1914, 216 Fed. Rep. 205. 
Vol. XLIV.—39 
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of Parliament of the Dominion of Canada, to levy a lump sum 
against the said certificate after its issuance. 

An outline of the facts, together with the procedure adopted 
in increasing the rates and making the levy, follows: “The de- 
cedent was thirty-six years of age when he joined the order. He 
agreed to pay a monthly assessment of eighty-four cents per 
$1,000, the society stipulating that such monthly payments would 
remain at that figure as long as he remained in good standing. In 
the year 1908, however, the society amended its constitution, 
materially increasing its rates to $1.91 per $1,000, with the 
apparent acquiescense or consent of the deceased, who with other 
members of the class to which he belonged paid the increased 
rate without demur. In the year 1913 the Dominion Parliament 
passed an act amending the charter, to become effective upon its 
acceptance by a two-thirds vote of the Supreme Court of the 
order. ‘The record shows that at this time there was an an- 
ticipated deficiency in the fund for paying certificates of the so- 
called pre-’99 members, and that such deficiency was due to the 
low rate paid by such members. Steps were then taken to 
replenish the depreciated reserve fund, resulting in the amend- 
ment of the charter by an act of the Dominion Parliament. By 
§ 4 of the amendatory act it was provided that the valuation de- 
ficiency with respect to the members joining the society prior to 
the year 1899 should be apportioned among those members 
equally, subject, however, to the condition that the amount appor- 
tioned against any particular certificate should not be excessive 
of the reserve proper to that certificate. In accordance with such 
statutory provision a resolution was adopted by the society which 
in effect made an assessment against the beneficiary certificate 
held by the decedent in the sum of $2Q0 per $1,000. Said assess- 
ment was not paid by the deceased, and now after his death, the 
society withholds payment to his beneficiary of the sum of $780, 
the full amount of the assessment on his $3,000 certificate. 

I do not doubt that the acts of Parliament, increasing the assess- 
ment and amending the charter, were binding on all holders of 
membership certificates residing in Canada, but whether they are 
equally binding upon citizens of this state, the place where the 
contract in question was entered into, is a question not free from 
difficulty. ‘This certificate was a New York contract, delivered 
to the decedent and accepted by him within this state. Several 
adjudications in this state, among which are Dowdall vs. Supreme 
Council, 196 N. Y. 405, 89 N. E. 1075, 31 L. R. A. (N. S.) 417, 
Wright vs. Maccabees, 196 N. Y. 391, 89 N. E. 1078, 31 L. R. A. 
(N. S.) 423, 134 Am. St. Rep. 838, and Green vs. Royal Ar- 
canum, 206 N. Y. 591, 100 N. E. 411, substantially agree that the 
rates and conditions of payment may be modified in organizations 
of this description if the certificate contains language sufficiently 
comprehensive to indicate the reservation of such right. In Green 
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vs. Royal Arcanum, supra, the court of appeals of this state sub- 
stantially decided that a certificate in which a member agrees to 
conform to the rules and usages of the order in force at the time 
he becomes a member, or such as may thereafter be adopted, does 
not expressly empower the society to change the rate or to amend 
the by-laws without the consent of the holder, nor are his rights 
under the certificate affected by the passage after the creation of 
his membership of a statute of the state of Massachusetts; the 
state in which the society was incorporated authorizing such 
change or modification. ‘This decision appears to have been based 
upon the failure to expressly reserve in the policy the right to 
change the rates; the general language relating to modification 
of the rules and by-laws not being deemed sufficiently explicit to 
include such right. 
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Sut in the case at bar it seems to me another point is involved, 
namely, the right of the creator of a society to amend or repeal 
its charter. By §§ 11 and 12 of the amendatory act of the Do- 
minion Parliament the rights of only those members who had 
become such before the passage of the act were affected. ‘The 
right to alter, amend, or repeal the charter of the defendant was 
expressly reserved to Parliament, but irrespective of such reser- 
vation, I think plenary legislative authority existed in it over all 
corporations created by it. Hodge vs. The Queen, Law Reports, 
g App. Cas. 132; Liquidators of the Maritime Bank of Canada 
vs. Receiver General of New Brunswick, Law Reports (1892), 
App. Cas. 437; Union Colliery Co. vs. Bryden, Law Reports 
(1899), App. Cas. 580. 

This reservation of power in the Legislature is a part of the 
contractual engagement, and it has frequently been held by the 
courts of this state and by the Federal courts that such reserve 
power cannot be abridged or limited by members of the corpora- 
tion. Barnes vs. Arnold, 45 App. Div. 314, 61 N. Y. Supp. 85; 
Id., 23 Misc., Rep. 197, 51 N. Y. Supp. 1109; Gardner vs. Hope 
Ins. Co., 9 R. I. 194, 11 Am. Rep. 238; Bissell vs. Heath, 98 
Mich. 472, 57 N. W. 585. No constitutional authority prevented 
or interfered with the right of Parliament to reserve to itself the 
power of repealing or modifying the act under which the society 
was organized, and indeed a general statute expressly reserving 
to it such power was actually in force at the time of the passage 
of the amendments in question. 

In such a situation Canada Southern Ry. Co. vs. Gebhard, 109 
U. S. 527, 3 Sup. Ct. 363, 27 L. Ed. 1020, is thought to be an 
authority on the effect of the amendment of the charter upon 
certificate holders who are citizens and residents of this country ; 
and the presumption obtains that the decedent, who of his own 
volition associated himself with a beneficiary society organized 
in another country under its laws and limitations, did so with a 
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view thereto, and must therefore be bound by the amendment of 
the charter and the increase of his assessment. 

The appellate division for the fourth department in a case 
against this defendant had before it a substantially similar ques- 
tion, and without writing an opinion, tersely held that the right 
of the defendant to increase its rates is controlled by the laws of 
Canada, and not by the laws of this state. Simmelink vs. The 
Supreme Court of Independent Order of Foresters, 152 App. 
Div. 892, 136 N. Y. Supp. 527. Judges Spring and Kruse dis- 
sented on the ground that as the society had obtained the privi- 
lege of doing business in tliis state, it must conform to the state 
laws and statutory provisions, and that to yield to its claim of 
a right to increase rates would be vesting it with greater authority 
than is granted to like organizations incorporated here. But I 
am nevertheless of the opinion that the acts of the Parliament of 
Canada are entitled to the same recognition as is ordinarily given 
to the legislation of sister states. ‘The fact that the defendant 
transacted business in this state under its license is immaterial, 
for it presumably complied with the restrictions imposed by the 
state as a condition of so doing. 

For the foregoing reasons I hold that the act of the defendant 
in levying the assessment of 1913 on the first-dated certificate 
was lawful and binding upon the plaintiff in this action, and the 
decree for the plaintiff should therefore be for the amount due 
the plaintiff on both certificates and membership, less the amount 
of $780, the said assessment or levy. So ordered. 

N. B. The Simmelink case came on a second time before the 
appellate division, at which time four of the Justices concurred 
in the previous decision, Judge Kruse alone dissenting. 147 N. Y. 
Supp. 1141. Judge Spring and Judge McLennan having died in 
the interim, Judge Lambert and Judge Merrell, their successors, 
voted with the majority. 





Thorner vs. John Hancock Mut. Life Ins. Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, SECOND DEPARTMENT. 


THORNER 
US. 
JOHN HANCOCK MUT. LIFE INS. CO.* 


INSURANCE —LIFE INSURANCE—REVIVOR OF POLICIES — 
tFFECT. 

Where insured, after default, attempted to reinstate his policy under a 
provision authorizing reinstatement upon production of evidence of 
insurability satisfactory to the insurer and payment of arrears of pre- 
miums, falsely informing the insurer that he was in good health and 
for a year previous had suffered from no injury or ailment and had 
not consulted a physician, when in fact he had consulted physicians 
several times before his application for reinstatement, and was then 
suffering from a disorder afterwards found to be cancer of the 
stomach, which resulted in his death in six months after reinstatement, 
no recovery by the beneficiary can be had. 


(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. 
Dig. § 291.) 


Appeal from Trial Term, Kings County. 

Action by Lena Thorner against the John Hancock Mutual Life In- 
surance Company. From a judgment for plaintiff and an order denying 
new trial, defendant appeals. Reversed. 


Argued before Jenks, P. J., and Burr, Thomas, Rich, and Stapleton, JJ. 


Benjamin Reass, of Brooklyn (Hugh Hirsh and Emanuel Newman, 
both of Brooklyn, on the brief), for Appellant. 

Henry M. Dater, of Brooklyn (Jay S. Jones and Bernard J. Becker, 
both of Brooklyn, on the brief), for Respondent 


Burr, J. 

There is substantially no dispute of act in this case. The ques- 
tion is one of law. We think that defendant’s motion to direct a 
verdict in its favor, made at the close of the entire case, should 
have been granted. 

On October 18, 1910, Jacob Thorner procured from defendant 
a policy insuring his life in favor of plaintiff, who is his widow. 
By its terms a premium of $80.52, less insured’s distributive 
amount of surplus, amounting to $8.10, became due October 18, 
1911. This premium was not paid. On September 28, 1911, in 
compliance with the statute relative thereto, a notice was sent to 
him advising him when such premium would become due. By 
the terms of the policy, “a grace of thirty-one days, during which 
the policy shall remain in force, will be granted for the payment 
of premiums or regular installments thereof, after the first year.” 


~ * Decision rendered, Oct. 2, 1914. 149 N. Y. Supp. 345. 
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Defendant apparently conceded that this provision was applicable 
to the premium falling due on October 18, 1911, for on November 
1ith it sent to him a notice reminding him that on November 18th 
of the same year the grace period would expire. Still the pre- 
mium remained unpaid. Included in the contract of insurance 
was this further provision :— 

“At any time within five years from default in payment of 
premium, * * * this policy may be reinstated, upon production 
of evidence of insurability satisfactory to the company and ap- 
proved at its home office and upon payment or reinstatement of 
any indebtedness to the company hereon or secured hereby, and 
payment of arrears of premiums, with interest at the rate of 5 per 
centum per annum.” 

Within the specified period, and on December 8, 1911, the in- 
sured sought to have the policy reinstated. He furnished to 
defendant evidence, at that time satisfactory and approved, of 
his insurability, and complied with other conditions of the rein- 
statement contract. On June 20, 1912, he died. The immediate 
cause of death, as appeared from the proof thereof and the evi- 
dence in the case, was “carcinoma (cancer) of the stomach.” The 
evidence furnished by insured to defendant, upon which the 
policy was reinstated, consisted of a certificate signed by him to 
this effect :- 

“T certify that | am now in good health; that within one year 
prior to the date of this certificate I have had no injury, ailment, 
illness or disease, nor symptoms of such. NEITHER HAVE I 
CONSULTED A PHYSICIAN.” 

The words here capitalized were printed upon said certificate 
in red ink and in capital letters. The remainder of the certificate 
was printed with ordinary type and in black ink. Concededly at 
least so much of the statement as referred to his consulting a 
physician and having had “symptoms of ailments” was false, 
and, when made, was known to him to be so. Among the proofs 
of death submitted by plaintiff was an affidavit made by Dr. 
Jacob Fuhs, a specialist in diseases of the digestive system. From 
this it appears that insured did consult him on September 16, 
1911, October 12, 1911, November 2, 1911, December 7, 1911 
(the day before the date of his certificate), and on January 11, 
1912. It also appears that on June 6 and June 9, 1912, two weeks 
and eleven days, respectively, before his death, he saw insured in 
consultation with Dr. F. Ignatius Drobinski, his attending physi- 
cian. In response to a question contained in said affidavit, “Did 
you ever prescribe for or attend deceased for any disease, ailment, 
or injury?” Dr. Fuhs replied, “Only for his last illness.” In re- 
sponse to the question, “When did health first begin to be im- 
paired?” he replied, “A year before his first call.” It also appears 
that on September 19 and 20, 1911, Dr. Fuhs sent insured to 
Dr. Charles Eastmound, a specialist in “X-ray diagnosis”; that 
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he took an X-ray photograph of insured and reported the result 
to Dr. Fuhs. It also appears that in January, 1912 (between 
January 17th and January 24th), insured submitted to an oper- 
ation at the Post Graduate Hospital in the city of New York, and 
his disease was there diagnosed as cancer of the stomach. From 
that time until the date of his death he was constantly under the 
care of physicians for treatment for this disease, of which he died. 

The question for us is: Was this certificate of December 8, 
1911, upon which deceased obtained reinstatement of the con- 
tract of insurance with defendant, and which is concededly false, 
also fraudulent; that is, was it false to the knowledge of insured 
and made with intent to deceive? The evidence permits of but 
one answer. The inferences to be drawn therefrom allow but one 
conclusion. ‘There is no other possible explanation thereof, ex- 
cept that insured intentionally sought to mislead defendant, dis- 
arm suspicion, and, if possible, procure a reinstatement of a 
policy, when, if all of the facts known to him had been disclosed 
to defendant, it well might have declined to restore. A little more 
than a year before, after an examination by its own physicians, 
the life of insured had been accepted as a satisfactory risk. ‘The 
subject upon which it sought information before reinstating this 
lapsed policy was what had occurred in the meantime. Under 
its contract, if it desired, it could require another medical ex- 
amination by its own physicians before reinstating the same. ‘Two 
of the facts which insured was asked to certify to were: First, 
whether within the past year he had any injury, ailment, illness, 
or disease, or symptoms of such; and, second, whether he had 
consulted any physician. The course of conduct of defendant 
with regard to further medical examination would undoubtedly 
be governed by the answers given thereto. Each of his statements 
respecting these vital facts was knowingly false. Conceding that 
he then did not know the nature of the disease from which he 
was suffering and from which he subsequently died, conceding 
even that at that time he did not know positively that he had any 
disease at all, he certainly did know that he had sufficient “symp- 
toms” of an “ailment” to induce him to consult a specialist in 
diseases of the digestive organs, and that under his advice he had 
been subjected to the X-ray treatment. He did know that he 
had consulted a physician. Suppose it were the fact, although the 
indications are entirely to the contrary, that he had then been 
advised by Dr. Fuhs that he was suffering from no disease, illness, 
or ailment whatever, defendant was entitled to know all of the 
facts respecting his conduct, that it might govern its conduct ac- 
cordingly. The materiality of a representation is largely measured 
by the known consequences thereof. It is impossible to attribute 
to the insured but a single purpose in falsely stating to defendant 
that he had no “symptoms of ailment” and had not “consulted a 
physician.” It was to avoid, if possible, further examinations 
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by defendant’s physicians, the consequences of which he might 
well dread. It is unfortunate that insured suffered his first 
annual premium to lapse, but defendant owes a duty to its other 
policyholders to see to it that its treasury is not depleted by the 
payment of fraudulent claims. In defending this action, it is but 
discharging that duty. 

As the facts cannot be altered upon a new trial, within the 
power now conferred upon us, we reverse the judgment and 
order appealed from, and direct judgment in favor of defendant, 
dismissing the complaint, with costs of the action and of this 
appeal. All concur. 


SUPREME COURT OF ILLINOIS. 


WEIL 
US. 
FEDERAL LIFE INS. CO. (No. 9353.)* 


1. COURTS — MUNICIPAL COURTS—BILL OF EXCEPTIONS — 
TIME FOR PRESENTING—FINAL JUDGMENT. 

Under Municipal Court Act, § 38 (Hurd’s Rev. St. 1913, c. 37, § 301), pro- 
viding that a bill of exceptions may be tendered to the judge at any 
time within sixty days after the entry of a final judgment, a bill which 
was filed before final judgment is properly taken and is part of 
the record. , 

(For other cases, see Courts, Dec. Dig. § 190; Appeal and Error, Cent. 
Dig. § 103.) 


2. COURTS — MUNICIPAL COURTS— BILL OF EXCEPTIONS — 
RULES OF COURT. 

A pamphlet containing the rules of the municipal court attached to the 
bill of exceptions, certified by the judge, makes the rules a part of the 
record, although only the release applicable to the cause should have 
been so certified. 

(For other cases, see Courts, Dec. Dig. § 190; Appeal and Error, Cent. 
Dig. § 103.) 


3. COURTS—POWERS—RULES—STATUTORY PROVISIONS. 

Municipal Court Act, § 3 (Hurd’s Rev. St. 1913, c. 37, § 266), provides 
that in all cases of the first class the issue shall be made up by the 
same forms of pleadings as similar cases in the circuit court. Section 
20 gives the judges power to adopt, in lieu of the provisions contained 
therein prescribing the practice, such rules as they may deem neces- 
sary or expedient, provided that no such rule shall be inconsistent 
with those expressly provided for by the act. Section 28, par. 7, 


* Decision rendered, June 16, 1914. Rehearing denied, Oct. 7, 1914. 
106 N. E. Rep. 246. 
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provides that the plaintiff shall file his declaration within three days 
after the commencement of the suit. Section 28, par. 9, authorizes 
the judge by rule to provide that the practice in cases of the first class 
shall be the same as provided in the act for cases of the fourth class, 
in which cases a declaration is not required. The municipal court 
adopted a rule abolishing pleadings in cases of the first class. Held, 
that though the provisions of these sections are conflicting, it was the 
intention of the Legislature that the court might make such a rule; 
the word “practice,” in paragraph 9 of section 28, not being used in 
strict sense, but including pleadings. 
(For other cases, see Courts, Cent. Dig. §§ 282-292; Dec. Dig. § 80.) 


4. APPEAL’ AND ERROR — ASSIGNMENT OF ERRORS — NE- 
CESSITY. 
A ruling denying a motion to require copies of the insurance policies to be 


filed in an action thereon cannot be considered by the Supreme Court, 
such ruling. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 1133-1136, 4270, 
4281-4284, 4289-4292; Dec. Dig. § 1082.) 


5. APPEAL AND ERROR — PRESUMPTIONS — EVIDENCE TO 
SUPPORT JUDGMENT. 

Where the bill of exceptions recited that it contained all the evidence on 
trial it cannot be presumed in support of the judgment that the 
statutes of another state were in evidence before the court when it 
ruled upon a motion to strike the statement of claim from the files. 

(For other cases, see Appeal and Error, Cent. Dig. § 3671; Dec. Dig. 
§ 903.) 


6. INSURANCE—RIGHTS OF INSURED—REINSURANCE. 

A contract of reinsurance is merely one of indemnity of the first insurer, 
and creates no privity of contract between the reinsurer and the 
person insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819; Dec. 
Dig. § 679.) 


7. INSURANCE—RIGHTS OF INSURED—REINSURANCE—PRO- 
VISIONS OF CONTRACT. 

A contract of reinsurance by which the reinsurer assumed and guaranteed 
the policies in force in the reinsured company is an undertaking to 
discharge the obligations of the reinsured company to its policyholders 
under which insured may sue the reinsurer. 


(For other cases, see Insurance, Cent. Dig. § 1823; Dec. Dig. § 686.) 


8. INSURANCE— RIGHTS OF INSURED — REINSURANCE—AC- 
CEPTANCE. 

An insurance company cannot transfer its liability to another company by 
reinsurance and compel the policyholders to accept the new company 
as insurer, but such policyholder may elect to repudiate or accept the 
reinsurance. 

(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819; Dec. 
Dig. § 679.) 


9. INSURANCE — ACTIONS ON POLICIES — STATEMENT OF 
CLAIMS—SUFFICIENCY. 

In an action upon a policy against a reinsurer, a statement of claim alleg- 
ing that the insured complied with all the provisions of the policy 
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during his lifetime, that the plaintiff had complied with all such pro- 
visions on her part, and that she had submitted due proofs of the 
death of the insured in accordance with the policy alleges sufficient 
acceptance of the reinsurance to entitle the plaintiff to maintain an 
action against the reinsurer. 

(For other cases, see Insurance, Cent. Dig § 1823; Dec. Dig. § 686.) 

10. INSURANCE—CONSTRUCTION OF POLICY—INCONTESTA- 
BILITY. 

A clause in an insurance policy that it should be incontestable after one 
year bars a defense after that period on the ground of fraud in pro- 
curing the insurance, and such a clause is valid; the period being 
sufficient to enable the insurer to ascertain the truth of the rep- 
resentations. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 

11. JURY—RIGHT TO JURY TRIAL—WAIVER. 

Where defendant, in an action in the municipal court, demanded a jury at 
the time it entered its appearance but did not demand a jury for the 
assessment of damages after judgment had been rendered against it 
by default, its right to a jury trial on that issue was waived. 

(For other cases, see Jury, Cent. Dig. §§ 154-173; Dec. Dig. § 25.) 


Error to Appellate Court, First District, on appeal from Municipal 
Court of Chicago; Wm. N. Gemmill, Judge. 

Action by Hertha L. Weil against the Federal Life Insurance Com- 
pany. A judgment for the plaintiff was affirmed by the appellate court 
(182 Ill. App. 322), and defendant brings error. Affirmed. 


Chas. A. Atkinson and Joseph P. Mahoney, both of Chicago, for 
Plaintiff in Error. 
Moses, Rosenthal & Kennedy, of Chicago (Walter Bachrach, of 
Chicago, of counsel), for Defendant in Error. 
Cartwricnut, C. J. 

On March 3, 1911, defendant in error, Bertha L. Weil, brought 
two suits in the municipal court of Chicago against plaintiff 
in error, the Federal Life Insurance Company, each suit be- 
ing on a policy issued by the Interstate Assurance Company 
for $5,000, dated January 8, 1909, insuring the life of Louis N. 
Weil, who died on December 22, 1910, and a contract of the 
plaintiff in error dated December 31, 1909, reinsuring the policies 
of said Interstate Assurance Company. On March 25, 1911, the 
two suits were consolidated by order of the court. On motion of 
defendant in error the court struck from the files the amended 
affidavit of merits of plaintiff in error, and, after hearing the 
evidence, entered judgment against the plaintiff in error for 
$10,133.33 and costs. The appellate court for the first district 
affirmed the judgment, and a writ of certiorari was allowed for the 
purpose or reviewing that judgment. 

[1-3] Ina protracted effort to settle the issues in the case there 
were numerous motions and exceptions to the rulings of the court 
thereon, which were embodied in a bill of exceptions filed April 
6, 1911, before final judgment. It is contended that this bill of 
exceptions is not a part of the record, because the defendant did 
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not wait until after final judgment against it before presenting 
the bill of exceptions and having it settled. The argument is on 
the ground that § 38 of the Municipal Court Act (Hurd’s Rev. 
St. 1913, c. 37, § 301) provides that a bill of exceptions may be 
tendered to the judge at any time within sixty days after the 
entry of a final order or judgment, which precludes the settle- 
ment of the bill of exceptions before judgment. Every bill of 
exceptions purports, on its face, to be taken at the time of the 
ruling excepted to, and it is necessarily in that form, but, as a 
matter of convenience, and, in fact, often from necessity, a 
practice was established for extending the time beyond the entry 
of final judgment for the presentation of the bill. The statute 
relating to the municipal court fixes such a time and authorizes 
an extension beyond the time by the judge where necessary, but 
it does not require a party to wait until after final judgment. The 
bill of exceptions was properly taken and is a part of the record. 

Counsel for both parties understand that the Municipal Court 
Act, together with the rules of the court, have burdened litigants 
with the necessity of preserving the rulings of the court, and ex- 
ceptions thereto, in settling the issues, which, under the practice 
of other courts, are settled by demurrer and preserved as part of 
the record without a bill of exceptions. ‘This was a case of the 
first class, and the bill of exceptions shows that the defendant 
filed a motion that the court dismiss the suit for a failure to file 
a declaration, and the court-denied the motion. Appended to the 
bill of exceptions is a pamphlet containing the rules of the 
municipal court, certified by the judge, which is a proper method 
of bringing the rules to the attention of this court and making 
them a part of the record, although only rules applicable to the 
cause should have been so certified. Among the rules is one 
abolishing pleadings in cases of the first class. Section 3 of the 
Municipal Court Act provides that in all cases of the first class, 
and in all cases of the second class, the issues shall be made up 
by the same forms of pleadings, as near as may be, in use in 
similar cases in the circuit court. Section 20 provides that the 
judges shall have power to adopt, in lieu of the provisions con- 
tained therein prescribing the practice, such rules regulating the 
practice in said court as they may deem necessary or expedient 
for the proper administration of justice therein, provided, how- 
ever, that no such rule or rules shall be inconsistent with those 
expressly provided for by the act. Section 28 contains an ex- 
press provision in the seventh paragraph that the plaintiff shall 
file his declaration within three days after the commencement of 
the suit, in default whereof the suit shall be dismissed, unless the 
court, by an order entered in said suit, shall extend the time for 
filing such declaration. The ninth paragraph of the same section 
provides that the judges may, by rules adopted, provide that the 
practice in cases of the first class shall be the same as in the act 
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provided for cases of the fourth class, and in cases of the latter 
class a declaration is not required. It must be confessed that 
there is a curious combination of conflicting provisions, but, con- 
sidering them together, we think that the General Assembly in- 
tended to permit the judges to make a rule abolishing pleadings 
in cases of the first class, although a declaration is expressly pro- 
vided for in the act, and § 20 prohibits the adoption of any rule 
inconsistent with what is so provided. It is argued, however, 
that pleadings are not included in the term “practice,” which is 
true, in a strict sense. The reply to this argument is that plead- 
ings are included in the term “practice” because there are sections 
of what is termed “the Practice Act” which relate to the subject 
of pleadings. ‘The title of the act referred to (Hurd’s Rev. St. 
1913, c. 110) is, “An act in relation to practice and procedure in 
courts of record,” and procedure includes pleadings, so that no 
inference can be drawn from that act. It is well known that the 
scheme for a municipal court designed mainly to take the place of 
justices of the peace and police magistrates contemplated a court, 
to a great extent, of the same character as the courts supplanted, 
and we think that the term “practice,” as used in § 34 of article 4 
of the Constitution, was intended, and generally understood, as 
including pleadings, and therefore the court did not err in deny- 
ing the motion. 


The motion to dismiss for want of a declaration was followed 
by a number of motions for the purpose of settling issues. The 
defendant first moved the court to strike from the files the 
statement of claim, as insufficient to constitute a cause of action. 
That motion being denied, the defendant then filed a motion to 
require a more specific statement of claim, which was also denied. 
The defendant then filed a motion ‘to require plaintiff to file 
copies of the policies sued on, as required by § 32 of the Practice 
Act, and the court denied that motion. Exceptions were taken 
to each of these rulings. An affidavit of merits and an amended 
affidavit were filed, and a motion was made to strike them from 
the files, but, after the first bill of exceptions was settled and 
filed, the plaintiff asked leave to withdraw that motion and to 
amend the statement of claim. ‘The motion was allowed, and 
the defendant ordered to file an affidavit of merits thereto within 
five days. The plaintiff filed an amended statement of claim on 
April 10, 1911. On April 19, 1911, the plaintiff, by leave of court, 
filed an amended statement of claim to her amended statement of 
claim. The affidavit of merits of the defendant was stricken from 
the files and leave given to file an amended affidavit, which was 
filed. ‘The court struck from the files the affidavit of merits as 
finally amended and entered an order of default and proceeded 
to assess the damages. The plaintiff then offered in evidence the 
policies and the testimony of a witness who computed the amount 
of interest due, and this was all the evidence. 
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[4] There was no assignment of error in the appellate court 
on the ruling denying the motion to require copies of the policies 
to be filed, and therefore that ruling is not the subject of con- 
sideration. The statement of claim alleged that the Interstate 
Assurance Company issued the policies; that the defendant re- 
insured the policyholders; that the Interstate Assurance Com- 
pany was a corporation organized under and by virtue of the laws 
of the state of Indiana, and the defendant was a corporation 
organized under and by virtue of the laws of this state; that the 
reinsurance contract was in writing, executed and delivered in the 
state of Indiana in pursuance of and in accordance with the terms, 
provisions, and conditions of the laws of the state of Indiana 
applicable thereto; and that the contract was submitted to and 
approved by a two-thirds vote of the policyholders called and held 
in accordance with the statutes of Indiana, but it contained no 
averment what the statutes of Indiana were or in what way they 
provided for reinsurance or affected the terms of the reinsurance 
contract. The affidavit of merits alleged fraud on the part of 
Louis N. Weil in procuring the policy from the Interstate Assur- 
ance Company and ignorance of the fraud by the defendant until 
after the contract of reinsurance was made; that the defendant 
by its contract reinsured the outstanding risks of the Interstate 
Assurance Company then in force and effect upon the then living 
policyholders of the Interstate Assurance Company. who should 
assent to and accept such reinsurance by the defendant there- 
under; that Louis N. Weil was notified of a meeting of the policy- 
holders called to approve the reinsurance contract, and was noti- 
fied of the reinsurance and the execution and approval of the 
contract more than eight months prior to his death; and that he 
gave defendant no notice of his election or intention to accept the 
reinsurance, nor did he do any act or thing evidencing his ac- 
ceptance or assent to the reinsurance contract. 


[5] Annexed to the statement of claim finally amended there 
was a copy of the reinsurance contract, which contains no pro- 
vision showing that it was applicable only to the living policy- 
holders who should expressly assent to or accept the reinsurance, 
and that averment of the affidavit of merits finds no support in 
the written contract. The statement of claim alleged that the 
contract was executed and delivered in the state of Indiana in 
pursuance of and in accordance with the terms, provisions, and 
conditions of the laws of the state of Indiana applicable thereto, 
and it is said that there was a statute of that state which obviated 
the necessity of any acceptance of the contract by the insured. 
Counsel call attention to paragraph 2 of § 23 of the Municipal 
Court Act, which provides that the court shall take judicial notice 
of all laws of a public nature enacted by any state or territory in 
the United States, and they say that the court, in performing the 
function of knowing what the statutes of Indiana were, knew 
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that there was a statute, which they had copied in their brief re- 
lating to reinsurance, and providing that every policyholder is 
transferred to the reinsuring corporation, unless he shall file with 
the secretary of the insuring corporation, within ten days after 
the meeting of the policyholders, a written notice of his prefer- 
ence to be transferred to some othef corporation. In addition to 
that provision of the Municipal Court Act, it is said we should 
infer that the statutes of Indiana were in evidence before the 
court for the purpose of sustaining the judgment; but, of course, 
the court did not hear evidence on the motion to strike the state- 
ment of claim from the files, because it did not state a good cause 
of action against the defendant, and the bill of exceptions recites 
that it contains all of the evidence on the trial, so that it is clear 
that the statutes were never before the court. There was nothing 
in the statement of claim indicating in any manner what the 
statutes of Indiana were, and there is nothing in the record to 
indicate that the court knew or found that they contained any 
provision differing in any respect from the rules of the common 
law. The affidavit of merits did not allege any matter of defense 
arising out of such statutes, and whether there were any, or 
what they were, is not involved in the decision of the case, which 
must depend upon the legal effect of the contract. 

[6, 7] A contract which is strictly one of reinsurance is merely 
one of indemnity of the first insurer against the risk which it has 
already assumed, and it creates no privity of contract between the 
reinsurer and the person insured. Vial vs. Norwich Fire Ins. 
Society, 257 Ill. 355, 100 N. E. 929, 44 L. R. A. (N. S.) 317, 
Ann. Cas. 1914A, 1141. Unless a contract of reinsurance either 
expressly stipulates that the original insured can bring suit against 
the reinsurer or anything indicating Such an intention, there is 
no privity of contract existing between the insured and the re- 
insurer. Richards on Insurance Laws, 445. ‘The contract in this 

case was more than one of reinsurance, since it contained the 
following agreement :— 

“The Federal accepts said transfer to it of said policies and 
securities, and hereby reinsures, as of the time when this con- 
tract goes into effect, all the then living policyholders of the said 
Interstate whose policies are then in force in said Interstate, and 
said Federal assumes and guarantees the said policies of said 
living policyholders in accordance with the terms and conditions 
of said policies respectively, the future premiums on said policies 
to be paid to the Federal.” 


By assuming and guaranteeing the policies the defendant under- 
took to discharge the obligations of the Interstate to its policy- 
holders, and under such an agreement the insured may sue the 
reinsurer. Johannes vs. Phenix Ins. Co., 66 Wis. 50, 27 N. W. 
414, 57 Am. Rep. 249; Glen. vs. Hope Mutual Life Ins. Co., 56 
N. Y. 379; Shoaf vs. Palatine Ins. Co. 127 N. C. 308, 37 S. E. 
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451, 80 Am. St. Rep. 804; Whitney vs. American Ins. Co., 127 
Cal. 464, 59 Pac. 897; Ruohs vs. Traders’ Fire Ins. Co., 111 Tenn. 
405, 78 S. W. 85, 102 Am. St. Rep. 790. 

[8] The Interstate Insurance Company could not transfer its 
liability to the defendant and compel Weil to accept it as an in- 
surer. Davenport Fire Ins. Co. vs. Moore 50 Iowa 619; Price 
vs. St. Louis Mutual Life Ins. Co., 3 Mo. App. 262. But Weil 
had his election to repudiate the transfer if he saw fit or to accept 
the obligation imposed upon the defendant by its contract. 
4 Cooley’s Briefs on Insurance, 3942. 

[9] The statement of claim alleged as to each policy that at the 
time of the’ death of Weil no premiums theretofore falling and 
becoming due and payable remained unpaid; that Weil, during 
his lifetime, kept, performed, and complied with all the terms, 
provisions, and conditions of the policy; that the plaintiff had at 
all times since his death kept and performed, observed and com- 
plied with all the terms and provisions of the policy on her part; 
and that she had submitted due proofs of the death of Weil to the 
defendant, in accordance with the policy. Nothing further was 
required in the way of acceptance to enable the plaintiff to main- 
tain the action against the defendant. 

[10] The insurance policies contained a clause that they should 
be incontestable after one year from the date of issue, provided 
the premiums were duly paid, and the averment of the affidavit of 
merits that Louis N. Weil procured them by fraud could not be 
made a defense. ‘The purpose of the provision was to fix a 
limited time in which the insurer could ascertain the truth of 
representations, and, the period being sufficient for that purpose 
with the exercise of proper diligence, it was valid. Flanigan vs. 
Federal Life Ins. Co., 231 Ill. 399, 83 N. FE. 178; Kansas Mutual 
Life Ins. Co. vs. Whitehead, 123 Ky. 21, 93 S. W. 609, 13 Ann. 
Cas. 301; Supreme Court of Honor vs. Updegraff, 68 Kan. 474, 
75 Pac. 477, 1 Ann. Cas. 309. 

[11] When the defendant entered its appearance a demand was 
made for a jury, but when the court proceeded to assess the 
damages there was no demand for a jury trial. If there was any 
right to a trial by jury on the assessment of damages, it was 
waived by a failure to demand it. 

The judgment is affirmed. 

Judgment affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


SNEDEKER 
VS. 
METROPOLITAN LIFE INS. CO* 


1. INSURANCE —LIFE INSURANCE— DELIVERY OF POLICIES. 

The delivery of a life policy by the insurer to the agent, who wrote the 
policy and who was to deliver it to the insured, collecting the pre- 
miums, is not a delivery to the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


2. INSURANCE—LIFE INSURANCE POLICY—VALIDITY. 


Where the application, made part of a life policy, provided that the in- 
surer should incur no liability until the policy had been delivered and 
the first premium actually paid, payment by insured of a small deposit 
to the agents who executed a receipt acknowledging such payment 
will not, though the receipt contemplated that the policy should be 
in force before payment of the remainder of the premium, make 
the policy effective until delivery and payment of the premium; Ky. 
Stats. § 679, requiring the modifications of insurance policies, etc., to 
be in writing attached to the policy. 


3. INSURANCE-—-LIFE INSURANCE POLICY—VALIDITY. 

Where the agents of defendant insurer who wrote a policy for deceased 
retained it for about a week after receipt from the home office, their 
retention of the policy did not render it effective, notwithstanding the 
insured had paid a small part of the premium, the policy declaring 
that it should not be effective until it was delivered and the premium 
was paid. 

(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
First Division. 

Action by Letitia Snedeker against the Metropolitan Life Insurance 
Company. From a judgment for defendant, plaintiff appeals. Affirmed. 


Stanley R. Wolf and Joseph S. Lawton, both of Louisville, for Ap- 
pellant. 
Wm. Marshall Bullitt, Keith L. Bullitt, and Bruce & Bullitt, all of 
Louisville, for Appellee. 
Cray, C. 


Plaintiff, Letitia Snedeker, brought this action against the de- 
fendant, Metropolitan Life Insurance Company, to recover on a 
thousand dollar policy insuring the life of her son in her favor. 
The law and facts were submitted to the court, and judgment 
rendered in favor of the defendant. Plaintiff appeals. 

The stipulated facts show that on October 12, 1910, Elbert 
Spencer applied to defendant company for a $1,000 life insurance 
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policy. His mother, the plaintiff, was designated as beneficiary. 
The premium stipulated in the application was $41.71 a year, 
payable in quarterly installments of $11.06 each. When the ap- 
plication was made Spencer paid defendant’s agent the sum of 
$3. ‘The agent issued to Spencer the following receipt :— 

“Received of Mr. Elbert Spencer, three dollars on account of 
application made this date for insurance in the Metropolitan Life 
Insurance Company. Said amount to be applied on account of the 
policy, if one be issued by said company, or to be returned to 
applicant if the company shall decline this application. If a policy 
is issued and the applicant refuses to accept it and pay the bal- 
ance of the first premium, this advance payment will be forfeited 
to the company. No insurance is in force upon the application 
unless and until a policy be issued thereon and delivered in ac- 
cordance with its terms.” 

The application signed by Spencer contains the following :— 

“The company shall incur no liability under this application 
until it has been received, approved and the policy issued and de- 
livered, and the full first premium stipulated in the policy has 
actually been paid to, and accepted by the company during the 
lifetime of the life proposed.” 

The company accepted the application, issued a policy, and 
mailed it to its local agent, to be delivered to the insured. The 
agent received the policy on October 22, 1910. The policy was 
never delivered to Spencer or anyone for him, nor was the 
first premium on the policy ever paid. During the time that the 
policy was in the agent’s possession, Spencer was in good health. 
On October 30th Spencer was run over by a train and killed. 
The policy provides that the policy and the application therefor 
(which application is attached to the policy) shall constitute the 
entire contract between the parties. 

In addition to the foregoing facts the plaintiff testified that the 
application was taken by Mr. Olcott and Mr. Broecker, and when 
the $3 was paid— 

“they said that was sufficient until the policy came from the home 
office at Louisville, Ky. They said that as soon as it came from 
the home office it was in full force.” 

Marie Spencer, a sister of Elbert Spencer, who was also 
present, said :— 

“They said the $3 would insure him for $1,000 as soon as it 
came back from the home office, and that the $3 would cover the 
policy from the time it was taken out.” 

For the defendant Messrs. Broecker and Olcott both testified 
that no such statement was made, and that they had no authority 
to make such a statement. Defendant’s manager and actuary also 
testified that the soliciting agents, Olcott and Broecker, had no 
authority to bind the company by any statement inconsistent with 
the application. 

Vol. XLIV.—40 
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[1] Counsel for plaintiff insist that the delivery of the policy 
to defendant’s agent was in effect a delivery to the insured. What- 
ever may be the rule in other jurisdictions, such a rule does not 
prevail here. In the recent case of Smith vs. Commonwealth Life 
Ins. Co., 157 Ky. 148, 162 S. W. 780, the policy of insurance was 
mailed by the company to its agent in Kentucky for delivery to 
the insured. ‘The insured died before the policy was delivered. 
The policy provided that it should become binding on the com- 
pany only in the event that it should be delivered. In denying a 
recovery the court said :— 


3y the express terms of the policy the company incurred no 
obligation unless the policy was delivered while the insured was 
alive. Defendant's local agent was not the agent or broker of 
the insured. The delivery of the policy to him was not delivered 
to the insured. The local agent never delivered the policy to the 
insured, or to anyone for him, prior to the death of the insured. 
Indeed, the policy was never delivered after all. That being true, 
the contract never became binding on the defendant.” 

To the same effect is Commonwealth Life Ins. Co. vs. Davis, 
136 Ky. 339, 124 S. W. 345, and McGregor vs. Metropolitan Life 
Ins. Co., 143 Ky. 488, 136 5. W. 889. Upon a reconsideration of 
the question, we see no reason to depart from the principles of the 
foregoing cases. 

In the recent case of Citizens’ National Life Ins. Co. vs. 
Murphy, 154 Ky. 88, 156 S. W. 1069, the company sought to 
recover the first premium on a policy which the insured had re- 
fused to accept. The policy contained a provision to the effect 
that no liability attached to the company until the first premium 
was actually paid while applicant was in good health. It was held 
that insured was under no liability to pay the premium because 
he had refused to accept the policy, and the contract of insurance 
had therefore never become binding. It was also held that there 
was no consideration for the note executed by the insured for the 
premium. ‘To hold the delivery of such a policy to the company’s 
agent a delivery to the insured would impose upon the company 
a liability without any corresponding liability on the part of the 
insured. 

[2] But it is further insisted that the provision contained in 
the application in reference to the prepayment of the premium 
was waived by the preliminary agreement contained in the receipt 
delivered to the insured at the time of the making of the ap- 
plication, and that the soliciting agent expressly waived the pro- 
vision of the application that the first premium should be paid 
in full. In support of this proposition ~~ ure referred to the case 
of Cole vs. Union Central Life Ins. Co., 22 Wash. 26, 60 Pac 
47 L. R. A. 201. There the receipt provided :— 

“This is to certify that Mr. Thomas H. Cole has paid the sum 
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of $3.00 (three) as part payment of his policy, which is binding 
on the company from this date.” 

The application contained a stipulation that if the policy should 
be issued no liability should attach to the company until the policy 
should be delivered and the first premium paid. The insured died 
before the policy was issued. The beneficiary was allowed to re- 
cover on the theory that the action was “upon a written policy 
modified by the preliminary agreement.” 

The case before us is not like the case supra. Fairly construed, 
the receipt contains no modification of the contract. Furthermore, 
under our statutes, there can be no such thing as a written policy 
of insurance modified by an agreement in the form of a receipt, 
or in any other form, unless the alleged modification is attached 
to the policy. Kentucky Statutes, §§ 666, 679; Providence Sav- 
ings Life Assurance Society vs. Withers, 132 Ky. 541, 116 S. W. 
350. For a like reason, the contention that the soliciting agents 
of defendant expressly waived the provision of the application 
that the first premium be paid in full is without merit. 

[3] Nor can we say that the retention of the policy by defend- 
ant’s agents for about a week was so unreasonable as to give 
effect to the policy, notwithstanding its conditions. In McGregor 
vs. Metropolitan Life Ins. Co., 143 Ky. 488, 136 S. W. 889, the 
policy was in the possession of the agent three weeks before it 
was returned to the company, and a recovery was denied. 

In view of the fact that the policy was not to become effective 
until delivery, and the whole of the first premium was paid, the 
fact that the $3 paid when the application was signed was suffi- 
cient to carry the insurance until the death of the insured in no 
way affects the liability of the company. 

Judgment affirmed. 


a OQ 


CONNECTICUT MUT. LIFE INS CO. vs. MULKEY. 


(No. 549.)* 
(Supreme Court of Georgia.) 


1. INSURANCE—ACTION ON POLICY—MATERIALITY OF REP- 
RESENTATIONS IN APPLICATION—QUESTION FOR JURY. 


A policy of life insurance contained a provision as follows: “This policy 
and the application therefor, a copy whereof is hereunto attached, shall 
constitute the entire contract between the parties, and all statements 
made by the insured shall, in the absence of fraud, be deemed repre- 
sentations and not warranties, and no such statement shall be used in 
defense to a claim under this policy, unless contained in said applica- 
tion, and a copy of the application shall be attached to the policy when 
issued.” The application attached to the policy contained questions 





* Decision rendered, Sept. 18, 1914. 82 S. E. Rep. 1054. Syllabus by 
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propounded to the applicant, and answers thereto, as follows: “(a) do 
you use beer, wine, or other alcoholic stimulants daily and habitually? 
No. (b) If not daily, how often? None. (c) What is used, and 
how much? None. (d) What have your past habits been in this re- 
spect? Formerly temperate. (e) Have you ever used any of them to 
excess? No.” Following the answers thus made was this stipula- 
tion: “I hereby agree that the answers and statements in this appli- 
cation, consisting of parts 1 and 2 on separate sheets, are true and 
full; that any policy to be issued on this application shall not be in 
force or binding on the company until the advance premium thereon 
shall have been actually paid while I am living; and that this appli- 
cation and the several answers, statements, and agreements herein 
contained shall be the basis of and a part of the consideration for the 
contract of insurance, and this application and such policy shall con- 
stitute the entire contract.” Held, under former rulings of this court, 
in a suit for the amount of the policy, where the defendant pleaded 
that it was void on the ground that the answers to the above questions 
were untrue, under the evidence introduced it was for the jury to say 
whether the representations thus made were material to the risk, and 
there was no error in submitting that question under appropriate 
instructions. Massachusetts Benefit Life Association vs. Robinson, 
104 Ga. 256, 30 S. E. 918, 42 L. R. A. 261; Phenix Insurance Co. vs. 
Fulton, 80 Ga. 224, 4 S. E. 866. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


2. APPEAL AND ERROR—HARMLESS ERROR—EXAMINATION 
OF WITNESSES. 

It was not error requiring a new trial that, upon the issues above stated 
as to the materiality of the questions and answers on the subject of 
risk, the medical directors and vice-president were not permitted to 
testify that they gave particular consideration to the statements of the 
insured as to his habits with respect to the use of intoxicating liquors, 
where it appears that the witnesses were permitted to testify sub- 
stantially, but in other language, to the same effect. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4195, 4200-4204, 
4206; Dec. Dig. $ 1058.) 


3. ASSIGNMENTS OF ERROR. 


Other assignments of error, based on the rulings of the court on the ad- 
missibility of evidence, and on the charge and refusal to charge, when 
considered in connection with the entire charge, afford no ground to 
require the grant of a new trial. 


4. APPEAL AND ERROR—DISCRETIONARY RULING—DENIAL 
OF NEW TRIAL. 


Though conflicting, there was evidence to authorize the verdict, and the 
discretion of the trial judge in refusing to grant a new trial will not 
be disturbed. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 3860-3876, 3948- 
3950; Dec. Dig. § 1005.) 


Error from Superior Court, Fulton County; J. T. Pendleton, Judge. 
Action by J. G. Mulkey against the Connecticut Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


Watkins & Latimer, of Atlanta, for Plaintiff in Error. 
Horton Bros. & Burress and Anderson & Rountree, all of Atlanta, 
for Defendant in Error. 
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PROVIDENT SAVINGS LIFE ASSUR. SOCIETY vs. 
COMMONWEALTH* 
(Court of Appeals of Kentucky.) 


TAXATION—LIFE INSURANCE—PREMIUM TAX. 


Where a foreign insurance company had done business in Kentucky for 
many years, and had a large number of policies in force there, it 
could not escape payment of the premium tax imposed by Ky. St. 
§§ 4226, 4230a, by withdrawing from the state and reinsuring such 
policies in another foreign insurance company which had never been 
authorized to do business, and had done no business, in Kentucky, 
and by making premium collections solely by mail at its home office 
in New York. 


(For other cases, see Taxation, Cent. Dig. § 291; Dec. Dig. § 168.) 


Appeal from Circuit Court, Franklin County. 

Action by the Commonwealth of Kentucky against the Provident 
Savings Life Assurance Society. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

See, also, 155 Ky. 750, 160 S. W. 476. 


Wm. Marshall Bullitt, Clarence C. Smith, Bruce & Bullitt, and Keith 
L. Bullitt, all of Louisville, for Appellant. 

James Garnett, Atty. Gen., John A. Judy, of Mt. Sterling, and C. R. 
McDowell, of Danville, for the Commonwealth. 


* Decision rendered, Oct. 1, 1914. 169 S. W. Rep. 551. 


DE GRAW vs. SUPREME COURT I. O. O. F. (No. 362.)* 
(Supreme Court of Michigan.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—ASSESSMENTS 
—CHANGES IN LAW OF ORDER. 


Where a member of a benefit insurance society when joining the society 
agreed that the constitution and laws enacted by the order and all 
amendments thereto which might be adopted should be a part of the 
contract, special reference being made to the sections of the consti- 
tution and laws prescribing the rates of assessments, the order had 
power to assess against such member his proportionate share of a 
deficiency in the funds of the order, arising from the inadequacy of 
the rates paid by members joining the society prior to a given date, 
one of whom was the member in question, as authorized by an act of 
Parliament of the Dominion of Canada, amending the act under which 
the order was organized; it not being against public policy or an 
infringement upon vested rights for him to agree that such changes 


* Decision rendered, Oct. 2, 1914. 148 N. W. Rep. 703. 
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might be made in the laws of the society during his membership as 
would enable it to carry out its agreements. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


Error to Circuit Court, St. Clair County; Harvey Tappan, Judge. 

Action by Emma De Graw against the Supreme Court, Independent 
Order of Foresters. Judgment for defendant, and plaintiff brings error. 
Affirmed. 


Argued before McAlvay, C. J., and Brooke, Kuhn, Moore, Stone, 
Ostrander, Bird, and Steere, JJ. . 


P. H. Phillips, of Port Huron, for Appellant. 
Stevenson, Carpenter, Butzel & Backus, of Detroit (Elliott G. Steven- 
son and Thomas G. Long, both of Detroit, of counsel), for Appellee. 


CUNNINGHAM vs. MODERN BROTHERHOOD OF 
AMERICA. (No. 17,787.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—-FORFEITURE OF CERTIFICATE—VALIDITY. 

Where the secretary of a fraternal benefit association voluntarily advanced 
the dues or assessment of the assured for the month of June, and the 
next July, without the knowledge or consent of the assured, under- 
took to reimburse himself out of the funds sent to him by the assured 
to pay his July dues or assessment, and thereupon canceled the bene- 
ficiary’s certificate and suspended the membership of the assured, the 
orders of cancellation and suspension ‘were void, and a subsequent 
order attempting to reinstate the member was unnecessary, as the 
membership continued without interruption, and in such case there 
would be no requirement upon the part of the assured to make any 
statement concerning his condition of health with a view to securing 
his reinstatement as a member of the association 


(For other cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. § 753.) 


2. INSURANCE—FORFEITURE OF CERTIFICATE—VALIDITY. 

And where the secretary of the association thereafter received the dues or 
assessments from the assured for each of the months of July, August, 
September, October, November, and December, and remitted the 
money received to the head office, as required by the rules of the as- 
sociation, it will be considered that the association has failed to 
establish a forfeiture of the certificate because of any failure to pay 
the dues or assessments; the fact being shown that the money paid 
for the several months mentioned was retained, and that the assured 
died in the latter month, concerning which there was no complaint of 
nonpayment of dues. 

(For other cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. § 753.) 


* Decision rendered, Sept. 26, 1914. 148 N. W. Rep. 918. Syllabus 
by the Court. 





Life] Cunningham vs. Modern Brotherhood of America. 631 


3. INSURANCE—ACTION ON BENEFIT CERTIFICATE—BURDEN 
OF PROOF—APPLICATION. 

Where the assured, shortly prior to making his application for member- 
ship in the association, was treated for catarrh in the head, and still 
prior to that time had been treated for lumbago or rheumatism in the 
back, but there was no evidence to show that the particular disease 
which caused his death had been contracted before the beneficiary 
certificate issued, it will not be considered that an inquiry can be made 
as to whether the disease of which the assured died was latent in his 
body. The fact that he had other complaints than the particular one 
which caused his death places the beneficiary under no obligation in 
case of suit to show that the assured was sound as to the particular 
complaint causing his death at the time that the certificate issued and 
he was admitted to membership. 

(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


4. INSURANCE — ACTION ON BENEFIT CERTIFICATE — BUR- 
DEN OF PROOF—APPLICATION. 

In an action upon a beneficiary certificate, it is not proper to place the 
burden of proof upon the beneficiary to show that, at the time the 
certificate issued, the assured was free from the particular infirmity 
which ultimately caused his death. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865, 1999-2002; Dec. 
Dig. §§ 723, 817.) 


5. INSURANCE — ACTION ON BENEFIT CERTIFICATE — IN- 
STRUCTIONS—APPLICATION. 

The following instructions, given at the request of the plaintiff, are held 
to fairly submit to the jury the good faith of the assured in answer- 
ing the questions contained in his application; No. 6. “You are in- 
structed that, if you believe any of the answers in the application for 
insurance are incorrect or untrue in reference to a matter of opinion 
or judgment, and if you believe that said answers were made in 
good faith and without intention to deceive, then in that event the 
incorrectness or untruth of said answers shall not prevent the plain- 
tiff from recovering, if, upon all the other facts, he be entitled to 
recover.’ No. 7. “You are instructed that if you believe that the 
answer upon any fair interpretation of the meaning of the questions 
in the benefit certificate application, as it might have been understood 
by the applicant, may be deemed a true answer, then in that event no 
forfeiture of the rights of the plaintiff shall be permitted, for that 
reason, if, upon all the other facts, plaintiff be entitled to recover.” 

(For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.) 


6. INSURANCE — APPLICATION — BENEFIT CERTIFICATE — 
RIGHT TO ENFORCE. 

Persons engaged in a life insurance business should be required to take 
the risk that properly belongs to the business, and the right of the 
beneficiary to recover should not be made to depend upon the skill, 
intelligence, and accuracy of knowledge possessed by the assured 
touching his own physical condition. If the association has had an 
opportunity to examine the applicant by means of its physician, and 
voluntarily assumes the risk without deception upon the part of the 
assured, it should be held to the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 
7. TRIAL—INSTRUCTIONS—SUF FICIENCY. 


In this case complaint is made by the defendant of instruction No. 2, given 
at the request of the plaintiff. Instructions should be read and con- 
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strued together, and if, as a whole, they state the law correctly, they 
will be held sufficient, although one or more of them, considered sep- 
arately, may be subject to just criticism. Brown vs. Chicago, B. & Q. 
R. Co., 88 Neb. 604, 130 N. W. 265; Boesen vs. Omaha Street R. Co., 
83 Neb. 378, 119 N. W. 771. 


(For other cases, see Trial, Cent. Dig. §§ 703-717; Dec. Dig. § 295.) 
8. INSTRUCTIONS. 


Instructions examined in the body of the opinion and held not to be preju- 
dicial. 


Appeal from District Court, Douglas County; Sears, Judge. 
Action by Mary E. Cunningham against the Modern Brotherhood of 
America. From a judgment for plaintiff, defendant appeals. Affirmed. 


C. T. Dickinson and A. H. Burnett, both of Omaha, for Appellant. 
T. E. Brady, of Omaha, for Appellee. 


el el a = O08 


SMITH vs. ROYAL HIGHLANDERS. . (No. 17,726.)* 
(Supreme Court of Nebraska.) 


1. TRIAL—DIRECTED VERDICT. 


In an action by the holder of a beneficiary certificate, if there is evidence 
sufficient to sustain a verdict for the plaintiff, the case should be sub- 
mitted to the jury, and in such case a motion upon the part of the 
defendant for a directed verdict is properly overruled. 

(For other cases, see Trial, Cent. Dig. §§ 332, 333, 338-341, 365; Dec. 
Dig. § 139.) 


2. INSURANCE—BENEFIT INSURANGE—ESTOPPEL. 

Before the beneficiary should be held estopped from the assertion of her 
claim by any statement in the proofs of death there should be evidence 
of the fact that she was identified with such proofs at the time they 
were made and a voluntary statement of one of the officers of the 
association would not be binding upon the beneficiary unless she had 
knowledge of it, or directéd it to be made. 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 


3. APPEAL AND ERROR—CONFLICTING EVIDENCE—REVIEW. 

Where there is a conflict of evidence concerning the manner in which the 
assured came to his death, the verdict of the jury will not be disturbed. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3935-3937; Dec. Dig. 
§ 1002.) ; 


4. TRIAL—ARGUMENTS OF COUNSEL—OBJECTIONS—ACTION 
OF COURT—HARMLESS ERROR. 

Where counsel for the plaintiff makes statements to the jury which are 
improper because outside of the evidence in the case, or for other 
sufficient reasons, there is ordinarily no prejudicial error if the court 


* Decision rendered, Sept. 26, 1914. 148 N. W. Rep. 952. Syllabus by 
the Court. 
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at once sustains the objection made by counsel for the defendant and 
in effect warns the jury against the consideration of the matter sought 
to be introduced. Atkins vs. Gladwish, 27 Neb. 842, 44 N. W. 37; 
Catron vs. State, 52 Neb. 389, 72 N. W. 354. 


(For other cases, see Trial, Cent. Dig. § 316; Dec. Dig. § 133.) 


Appeal from District Court, Webster County; Perry, Judge. 
Action by Sarah A. Smith against the Royal Highlanders. Judgment 
for plaintiff, and defendant appeals. Affirmed. 


Hainer & Craft, of Lincoln, for Appellant. 
Bernard McNeny, of Red Cloud, for Appellee. 


YONDA vs. ROYAL NEIGHBORS OF AMERICA. 


(No. 17,796.)* 
(Supreme Court of Nebraska.) 


1. INSURANCE—BENEFIT INSURANCE—APPLICATION—FALSE 
STATEMENT. 


An applicant for insurance, who in response to a question whether within 
the last seven years the assured “had consulted any person, physician 
or physicians in regard to personal ailment” answered “No,” did not 
make a false and untrue answer which will nullify the contract, even 
though it be shown that on one or two occasions she had consulted a 
physician for minor and temporary disorders. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


2. INSURANCE—BENEFIT INSURANCE—APPLICATION. 


Such an applicant answered “No” to a question as to whether she ever 
had any of a list of diseases, among which was named “la grippe.” 
The evidence shows that upon one occasion when a doctor had been 
called to attend her children he, upon the suggestion of another mem- 
ber of the family, gave her medicine for what he in his evidence 
named variously “influenza, la grippe, a common cold”; held, that this 
did not establish a defense based upon the alleged falsity of the 
answer. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


3. EVIDENCE — DOCUMENTS — RECORDS AND BY-LAWS OF 
BENEFIT INSURANCE ASSOCIATION—PROOF. 

The records and by-laws of a fraternal beneficiary association must be 
proved in the same manner as those of other private corporations. 


(For other cases, see Evidence, Cent. Dig. §§ 1398-1403; Dec. Dig. § 352.) 

4. APPEAL AND ERROR — RECORD — REVIEW — EVIDENCE — 
BENEFIT INSURANCE—PROOF OF BY-LAWS. 

Where the appellant complains of errors committed with respect to a 
defense based upon the existence of certain by-laws and there is m no 


* Decision rendered, Sept. 26, 1914. “148 N. W. Rep. 926. Syllabus 
by the Court. 
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competent proof in the record of such by-laws, such alleged errors 
will not be considered, even though a printed pamphlet, said to contain 
such by-laws, had been admitted in evidence by the trial court. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 2867-2872; Dec. 
Dig. § 671.) 


Appeal from District Court, Lincoln County; Grimes, Judge. . 
Action by Thomas J. Yonda against the Royal Neighbors of America. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Wilcox & Halligan, of North Platte, E. A. Enright and U. A. 
Schreechfield, both of Kansas City, Kan., for Appellant. 
Hoagland & Hoagland, of North Platte, for Appellee. 


CILEK vs. NEW YORK LIFE INS. CO. (No. 18,275.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—CONTRACT—WHAT CONSTITUTES. 

The policy of insurance and the application therefor examined together, 
and held to constitute the contract between the company and the 
insured. 


(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 


2. INSURANCE—RIGHT TO RECOVER—DEFAULT OF INSURER. 

The application signed by the insured was dated June 13, 1899. The 
application was approved and policy issued at the home office of 
defendant on June 23, 1899. The premium was to be paid annually. 
The premium due in June, 1906, was not paid. The application con- 
tained a clause that the company wowld incur no liability until the 
application had been received and approved by the company at its 
home office and the premium had actually been paid to and accepted 
by the company or its authorized agent during the lifetime and good 
health of the applicant. The policy contained a stipulation that “a 
grace of one month, during which the policy remains in full force, 
will be allowed in payment of all premiums except the first.” The 
insured died July 23, 1906. Held, that the contract of insurance did 
not go into effect prior to the issuance of the policy on June 23, 1899, 
that the payment of premium for each succeeding year extended the 
life of the policy for an additional year from June 23, and that, with 
the month’s grace added to that date in 1906, the policy in suit had 
not lapsed, but was in full force and effect at the time of insured’s 
death. 

(For other cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. 
Dig. $ 349.) 


On rehearing. Former judgment of Supreme Court vacated, and 
judgment of district court affirmed. 
For former opinion, see 95 Neb. 274, 145 N. W. 693. 


* Decision rendered, Oct. 16, 1914. 149 N. W. Rep. 49. Syllabus by 
the Court. 





Life] McLaughlin vs. Sov. Camp Woodmen of World. 635 


McLAUGHLIN vs. SOVEREIGN CAMP OF WOODMEN 
OF THE WORLD. (No. 17,710.)* 


(Supreme Court of Nebraska.) 


1. DEATH—PRESUMPTION FROM ABSENCE. 


“A presumption of death arises from the continued and unexplained ab- 
sence of a person from his home or place of residence for seven 
vears, where nothing has been heard from or concerning him during 
that time by those who, were he living, would naturally hear from 
him.” Holdrege vs. Livingston, 79 Neb. 238, 112 N. W. 341. 


(For other cases, see Death, Cent. Dig. §§ 1-3; Dec. Dig. § 2.) 


2. DEATH—PRESUMPTION FROM ABSENCE—EXTENT. 

In such case, the presumption is that the absentee died during the first 
seven years of his unexplained absence. There is no presumption 
that his death occurred at any particular time during said period. 

(For other cases, see Death, Cent. Dig. §§ 1-3; Dec. Dig. § 2.) 


3. DEATH—PRESUMPTION FROM ABSENCE—REBUTTAL—AC- 
TION ON INSURANCE POLICY. 

In such case an insurer cannot avoid its contract of insurance on the life 
of such absentee because of an alleged violation by the insured of a 
by-law adopted by the insurer during such unexplained absence, 
without evidence that the insured was living when the by-law was 
adopted. 


(For other cases, see Death, Cent. Dig. §§ 1-3; Dec. Dig. § 2.) 


Appeal from District Court, Holt County; Westover, Judge. 

Action by Bridget McLaughlin against the Sovereign Camp of the 
Woodmen of the World. From judgment for the plaintiff, defendant 
appeals. Affirmed. 


A. H. Burnett and Brome & Brome, all of Omaha, for Appellant. 
M. F. Harrington, of O’Neill, for Appellee. 





Decision rendered, Oct. 16, 1914. 149 N. W. Rep. 112. Syllabus 
by the Court. 


BARKER vs. MASSACHUSETTS MUT. LIFE INS. CO. 
(No. 168.)* 


(Supreme Court of North Carolina.) 


1. INSURANCE — LIFE POLICY — DEFENSES — BURDEN OF 
PROOF. 

In an action on a life policy the insurer, who seeks to defeat recovery on 
the ground that the insured committed suicide, has the burden of 
proving that fact. 


(For other cases, see Insurance, Cent. Dig. §§ 1555 1645-1668: 
Dig. § 646.) . 


* Decision rendered, Oct. 14, 1914. 83 S. E. Rep. 16. 7 
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2. TRIAL—JURY QUESTIONS—CONFLICTING EVIDENCE. 

Where different inferences can be drawn from the evidence, the question 
should be submitted to the jury. 

(For other cases, see Trial, Cent. Dig. § 337; Dec. Dig. § 142.) 


Appeal from Superior Court, Carteret County; Daniels, Judge. 

Action by Mamie W. Barker against the Massachusetts Mutual Life 
Insurance Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Guion & Guion, of New Bern, and Munford, Hunton, Williams & 
Anderson, of Richmond, for Appellant. 

T. D. Warren and A. D. Ward, both of New Bern, and Abernethy & 
Davis, of Beaufort, for Appellee. 


HARDY vs. PHO:NIX MUT. LIFE INS. CO. (No. 169.)* 
(Supreme Court of North Carolina.) 


1. DEPOSITIONS —COMMISSION FOR EXAMINATION —MIS- 
NOMER. 


That a commission to take a deposition was issued to “W. W. Brocks,” 
instead of “W. W. Brooks,” who signed and certified the deposition, 
is not ground for rejection of the deposition, where the person in- 
tended to act as commissioner was otherwise sufficiently identified, 
so that the party complaining could have ascertained the place and 
time and the commissioner by referring to the notice received by him. 


(For other cases, see Depositions, Cent. Dig. §§ 54-60; Dec. Dig. § 39.) 


2. DEPOSITIONS—GROUNDS FOR REJECTION—WAIVER. 

A party who waives irregularities in a deposition, and who reserves only 
the right to object on the trial to the testimony as incompetent, thereby 
waives a defect arising from a fact of misnomer of the person desig- 
nated as commissioner to take the deposition. 

(For other cases, see Depositions, Cent. Dig. §§ 329-338; Dec. Dig. § 111.) 


3. INSURANCE--LIFE INSURANCE—MATERIAL REPRESENTA- 
TIONS. 

A representation by an applicant for life insurance, that he had never 
been examined for insurance and rejected is material and, if false, 
avoids the policy. 

(For other cases, see Insurance, Cent. Dig. § 679; Dec. Dig. § 300.) 


Appeal from Superior Court, Pitt County; Daniels, Judge. 

Action by Emma Hardy against the Phoenix Mutual Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed, 
and new trial granted. 


* Decision rendered, Oct. 14, 1914. 83 S. E. Rep. 5. 
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This is an action upon a policy of life insurance issued to Isaac 
Carson Hardy for the benefit of the plaintiff, who is his daughter. The 
defense is that the said Isaac Hardy made false representations to the 
company, at and before the time of issuing the policy, in regard to the 
state of his health, the particular charge being that he falsely stated 
that he had never had consumption or rheumatism, and that he had never 
before been examined for insurance and rejected as an unsuitable risk. 
Issues were framed upon the averments of the answer as to these false 
rpresentations, and submitted to the jury, and among others were these :— 

“12. Did the application falsely represent that the insured had never 
been examined for insurance, and rejected as an unsuitable risk? 13. Had 
the said insured, prior to said application, applied for insurance in any 
company and‘had been rejected as unfit for insurance ?” 

Defendant proposed to read depositions of Dr. Clark W. Davis and 
George L. Williams, which had been taken before William E. Brooks, as 
commissioner, under a commission which issued to “William W. Brocks, 
Esq., Notary Public.” The notice to plaintiff stated that the depositions 
would be taken “before William W. Brooks, notary public and commis- 
sioner, at the office of the Union Central Life Insurance Company, in 
Cincinnati, Ohio, at 11 o’clock, a. m. on April 9, 1914.” Upon objection 
by the plaintiff, the depositions were excluded by the court, and defendant 
excepted. It appears in the record that plaintiff waived irregularities in 
the deposition, consented that they might be opened, but reserved the 
right to object to incompetent testimony. Verdict and judgment for 
plaintiff, and appeal by defendant. 


Harry Skinner and Albion Dunn, both of Greenville, for Appellant. 
W. F. Evans and Julius Brown, both of Greenville, for Appellee. 


ore 


CLARKSON vs. SUPREME LODGE K. P—MILLER vs. 
SAME. (No. 8959.)* 


(Supreme Court of South Carolina.) 


1. INSURANCE—MUTUAL BENEFIT SOCIETY — BY-LAWS — 
RULES—REGULATIONS—REASONABLENESS. 

When the facts are undisputed, whether a by-law, rule, or regulation of an 
insurance society is reasonable is a question of law for the court. 


(For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693.) 


2. INSURANCE—MUTUAL BENEFIT SOCIETY— BY-LAWS — 
REASONABLENESS—DETERMINATION. 

When the exercise of judgment and discretion is vested either by law or 
contract in an individual or governing body of a mutual benefit so- 
ciety, a reservation is implied that it must be exercised in good faith 
and reasonably, and in determining whether it has been so exercised 
the court will not substitute its judgment for that of the individual or 
body vested with the discretion, but the inquiry is: Does the un- 
reasonableness of the action so clearly appear that reasonable men 
might not differ with reference thereto? 


(For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693.) 
* Decision rendered, Sept. 30, 1914. 82 S. E. Rep. 1043. 
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3. INSURANCE—MUTUAL BENEFIT SOCIETY—INCREASE OF 
RATES. 

Where a mutual benefit insurance society was organized to furnish insur- 
ance at cost, and it appeared that the rates is was charging were so 
low as to peril the society’s existence, the adoption of increased rates, 
which were no higher than required to pay the actual cost of carry- 
ing the risks on an adequate and equitable basis, was not objectionable 
as unreasonable nor as violating the contract rights of the members. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


Appeal from Common Pleas Circuit Court of Richland County; 
Geo. W. Gage, Judge. 

Actions by E. McC. Clarkson and S. L. Miller against the Supreme 
Lodge Knights of Pythias. Judgment for plaintiff in each case, and de- 
fendant appeals. Reversed. 


Weston & Aycock and J. P. Goodrich, all of Columbia, for Appellant. 
Barron, Moore, Barron & McKay, and W. Anderson Clarkson, all of 
Columbia, for Respondents. 





Fire, &c.| Hay & Bro. vs. Union Fire Ins. Co. et als. 


FIRE, TORNADO, ETC. 


SUPREME COURT OF NORTH CAROLINA. 


T. T. HAY & BROTHER 
US. 


THE UNION FIRE INS. CO. er Ats.* 


1. INSURANCE — AGENTS’ COMMISSIONS IN CASE OF IN- 
SOLVENCY. 

The claim that where a local agent, in order to accommodate his policy- 
holders and to save them the expense and trouble of filing their small 
claims, saw fit to advance amounts due, having the claim assigned to 
such local agent, that the locai agents are not entitled to prove for 
such amount but should deduct therefrom one-half of the commission 
which the agent carried and received when he placed the business 
originally, cannot be sustained. The commission paid an agent for 
writing a policy of insurance is paid as compensation for his work in 
securing the business and running the agency for the company. 

2. INSURANCE -- INSOLVENCY — RECOVERY OF UNEARNED 
PREMIUMS. 

If the company fails, the policyholder is entitled to recover full amount 
of the unearned premium, but as between the local agent and the 
company the former has done his work by securing and writing the 
policy and the subsequent default of the company cannot entitle it 
to recover back from the agent any part of his commission since a 
company may not profit by its own wrong or default. 


Appeal by defendant from Cooke, J., June Term, 1914. Affirmed. 


Winston & Biggs, for Local Agents. 
J. G. McCormick, for Acme Mfg. Co. 
Armistead Jones, for Defendants. 


CiarK, C. J. 

The plaintiffs, T. T. Hay & Bro., on behalf of themselves and 
all other creditors, bring this action against the Monongahela 
Underwriters’ Agency, the American Union Fire Insurance Com- 
pany, and the U. S. Fidelity & Guaranty Company, for the ap- 
pointment of a receiver on the ground of insolvency of the said in- 
surance companies, and to subject the bond of $10,000 given by 
the said guaranty company, in lieu of the deposit required by law, 
to the payment of the debts of the insurance company. Murray 
Allen, Esq., was appointed referee. The court overruled all ex- 
ceptions to his report and adopted his findings of law and fact. 

T. T. Hay & Bro. were the general agents in this state of the 
American Union Fire Insurance Company and the Underwriters’ 


* Decision rendered, Aug., 1914. From a certified transcript. 
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Agency, both of which it is admitted became insolvent about 
March 1, 1913, and this proceeding was begun soon afterwards. 
The policyholders and local agents were notified by the general 
agents, ‘I. T. Hay & Bro., and J. R. Young, State Insurance 
Commissioner, that the company was insolvent and the policy- 
holders were notified to present their claims to the receiver for 
the unearned premiums, representing the unexpired portions of 
the various policies. Defendants concede that those policyholders 
who filed their claims directly with the court are entitled to re- 
cover the full amount of the unearned premium covering the time 
of the unexpired portion of the policy. R. R. vs. Trust Co., 38 
L,. R. A. 98. But they insist that where a local agent, in order to 
accommodate his policyholders and to save them the expense and 
trouble of filing their small claims, saw fit to advance the amounts 
due them, having the claim assigned to such local agent, that the 
local agents are not entitled to prove for such amount, but should 
deduct therefrom one-half of the commission which the agent 
carried and received, when he placed the business originally. 


This claim cannot be sustained. It is found as a fact by the 
referee, and the finding approved by the court, that “the com- 
mission paid an agent for writing a policy of insurance is paid as 
compensation for his work in securing the business and running 
the agency for the company.” 


If the company fails, as this one did, as between the company 


and the policyholder the latter is entitled to recover the full 
amount of the unearned premium. But as between the local agent 
and the company, the former has done his work by securing and 
writing the policy and the subsequent default of the company 
cannot entitle it to recover back from the agent any part of his 
commission. That would entitle the Company to profit by its own 
wrong or default. ‘This principle is so clear that no citation is 
necessary. 

The authorities relied upon by the appellants do not sustain 
them. In Ins. Co. vs. Anderson, 130 N. Y. 134, the company 
sued to recover damages against the agent, because after he had 
received his commissions he became agent for a rival company 
and induced the policyholders to cancel the policies which he had 
written. The court held he was liable for the return of his com- 
mission on the unearned part of the premium. But also further 
held that where policies of insurance were made with a right re- 
served to the assured of surrender with a rebate pro tanto of the 
premiums paid, that in such case the agents were not required 
to return any part of their commissions to the company, since 
they had done their full service. In Ins. Co. vs. Gilmore, 206 
Mass. 203, the controversy was over a contingent commission, 
which does not bear upon this case. In Ins. Co. vs. Warren, 150 
California 346, the contract provided that the agents were to 
receive a commission on “premiums after deducting all return 
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premiums,” and the court held that such express contract re- 
quired the deduction. 

In Devereux vs. Ins. Co., 98 N. C. 6, the court held that where 
the agent had voluntarily paid back a part of his commission, 
with knowledge of all the facts, in the absence of any agreement, 
express or implied, to repay it, he could not recover back such 
payment. In that case the policy had been canceled by the com- 
pany, under the terms in the policy within eight days after it was 
placed and the defendant company returned to the assured the 
amount of the premium except for the eight days, and the agent 
returned his commission, less the commission he had earned. It 
is not so held in this case, as it was not necessary, but the court 
intimated that the agent should have done this anyway, because in 
the policy the insurance company reserved the right to cancel on 
return of premiums for the unexpired time, and the agent was 
aware of the terms of the policy which he placed, and doubtless 
used that very provision as an inducement to procure the policy. 
He knew that the insurance company could cancel the policy at 
any time upon those terms, and therefore took his commission 
with that understanding. In this case, however, the policy was 
canceled by the insolvency of the insurance company. The 
agent had done his full duty in procuring the insurance, and there 
was no agreement, express or implied, that in case of default by 
the insurance company, he was to forfeit any part of his com- 
missions for the work he had done. 

Besides, there was evidence in this case by T. T. Hay, the gen- 
eral agent of the company, “We had no agreement whatever with 
regard to the agents as to the effect upon their commission if 
the company should become insolvent.” In the absence of an 
express agreement that the agents were to refund a pro rata 
part of their earnings in such event, it was incumbent upon the 
defendant to show an implied contract that there was such a 
usage in such case. Qn the contrary, the agent showed, and the 
referee found, that the usage was that the commissions in such 
cases upon the unearned premium should not be returned by the 
local agents, in the absence of express agreement. ‘This was com- 
petent. Bank vs. Williams, 79 N. C. 29; Brown vs. Atkinson, 
gt N. C. 389; Blalock vs. Clark, 137 N. C. 142; 12 Cyc. 1066-70. 

As to the claim of Charles W. Martyne, assignee of the Acme 
Mfg. Co., it is found by the referee as facts, and approved by the 
court, that the policies upon which the claim is based were issued 
in Philadelphia on property in this state, through the Loyersford 
Agency, which was not licensed to do business in this state, but 
on behalf of the companies which were so authorized. The Acme 
Mfg. Co. is a corporation organized in this state. 

It is true that under Rev. 4763, “No action shall be maintained 
in any court in this state upon any policy or contract of fire in- 
surance issued upon any property situated in this state by any 
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company, association, partnership, individual or individuals that 
have not been authorized by the Insurance Commissioner to 
transact such insurance business. In Insurance Co. vs. Edwards, 
124 N. C. 116, it was held that this would prevent the unauthor- 
ized party to bring an action upon the policy, as in that case it 
was attempted to collect assessments upon the policy. But the 
statute does not make the policy void in the hands of the assured. 
The defendant company could not take advantage of its own 
wrong by receiving the premium and not being responsible. Be- 
sides, the defendants here, the American Union Fire Insurance 
Company and the Monongahela Underwriters’ Agency, were both 
authorized to do business here. In Allgeyer vs. Louisiana, 164 
U.S. 578, it was held that while under Hooper vs. California, 
155 U. S. 648, a statute like ours was valid which prohibited 
foreign insurance companies from doing business in this state 
without complying with certain requirements, yet when a citizen 
of this state took out such policy in such forbidden corporation in 
another state, the policy was binding on such company. It was 
not void. 

While the Loyersford Agency was forbidden to conduct busi- 
ness in this state without a license, Rev. 4706, 4765, these policies 
taken out through its agency in Pennsylvania in favor of the 
Acme Mfg. Co., a corporation of this state, is binding on both 
insurance companies, especially as they were authorized to do 
business in this state. ‘The guaranty company is responsible for 
their default. 

Affirmed. 


a oo anes 


SUPREME COURT OF ILLINOIS. 


MILLER 
VS. 
ASSURED’S NAT. MUT. FIRE INS. CO. (No. 9379.)* 


1, INSURANCE-—-FIRE POLICLES—CONTRACT—PROVISIONS. 

A provision in a fire policy that it should not go into effect until after the 
insured had notified the insurer of acceptance is binding upon the 
insured. 

(l‘or other cases, see Insurance, Cent. Dig. §$ 219-230; Dec. Dig. § 136.) 


2. INSURANCE -—FIRE POLICY —ACCEPTANCE— WHAT CON- 
STITUTES. 


Defendant, which rewrote most of the policies issued by an insolvent 
fire company, sent plaintiff's agent a policy in place of one issued 


” “Decision rendered, June 16, 1914, Rehearing denied, Oct. 7, 1914. 
106 N. E. Rep. 203. 
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by the insolvent company, and plaintiff’s agent stated that he would 
accept the policy, provided he could have credit for the value of return 
premiums which could be collected from the receiver of the insolvent 
company, and could pay the difference. Defendant replied, in- 
closing an assignment blank for the return premiums of the insolvent 
company. Feld, that defendant’s letter inclosing the assignment blank 
was a sufficient acknowledgment of plaintiff’s acceptance of the policy 
to take the transaction out of the provision of the policy that it should 
not be valid until the insured notified the company of his acceptance. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


3. APPEAL AND ERROR—REVIEW—HARMLESS ERROR. 


The erroneous sustaining of demurrers to pleas which were disproved by 
defendant’s own evidence is harmless. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4089-4105; Dec. 
Dig. § 1040.) 

4. INSURANCE—FIRE INSURANCE—CONTRACT. 

Where plaintiff held a policy in an insolvent company, defendant's agree- 
ment to take over the risk and receive in payment an assignment of 
plaintiff's claim against the receiver of the insolvent company, the 
assignment by plaintiff of a valid claim against the receiver was not 
a condition precedent to the taking effect of the insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 

5. INSURANCE—FIRE POLICIES—VALIDITY. 

Where the policy did not contain a provision that nonpayment of the 
premium should work a forfeiture, the failure of the insured to assign 
a claim which the insurer was to receive in part payment of the 
premium did not avoid the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. 
Dig. § 349.) 


6. WITNESSES—IMPEACHMENT—MATERIALITY. 

In an action on a fire policy, where defendant had acknowledged plaintiff's 
acceptance of the policy, the exclusion of testimony impeaching plain- 
tiff’s agent, who testified to a subsequent express acceptance, was not 
improper, because such evidence was immaterial. 

(For other cases, see Witnesses, Cent. Dig. §§ 1087-1093; Dec. Dig. § 319.) 


Error to Appellate Court, Third District, on Appeal from Circuit 
Court, Macon County; W. G. Cochran, Judge. 

Action by A. J. Miller against the Assured’s National Mutual Fire 
Insurance Company. A judgment for plaintiff was affirmed by the Ap- 
pellate Court (184 Ill. App. 271), and defendant brings error. Affirmed. 

See, also, 164 Ill. App. 237. 


Wiley & Morey, of Decatur (Gillespie & Fitzgerald, of Springfield, 
of counsel), for Plaintiff in Error. 

Sheridan & Gruber, of Frankfort, Ind., and Le Forgee, Vail & Miller, 
of Decatur, for Defendant in Error. 


FARMER, J. 
Defendant in error, A. J. Miller (hereafter called plaintiff), a 
resident of the state of Indiana, prior to December 23, 1909, was 
the owner of a certain brick building in Varna, III., which build- 
ing, together with other property belonging to plaintiff, had been 
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insured in the Illinois National Fire Insurance Company, which 
company went into the hands of a receiver, and was in process of 
dissolution at the time of and prior to the above-named date. 
Plaintiff in error, the Assured’s National Mutual Fire Insurance 
Company (hereafter called defendant), by an arrangement with 
the receiver of the Illinois National Fire Insurance Company, 
was attempting to rewrite and take over the insurance of said last- 
named company. Certain correspondence for the insurance of the 
property was had between L A. Miller, son and agent of plain- 
tiff, and the receiver of the Illinois National Fire Insurance Com- 
pany and the defendant company, dating from October 4, 1909, to 
December 6 or 10, 1909, relative to defendant’s taking over the 
contracts of insurance on plaintiff’s buildings written by the 
Illinois National Fire Insurance Company. A policy was issued 
by defendant and sent to plaintiff’s agent insuring the Varna 
property against all direct loss or damage by fire from the 29th 
day of November, 1909, to the 16th day of July, 1912. On De- 
cember 20, 1909, plaintiff’s building at Varna was destroyed by 
fire. Notice was given defendant December 23, 1909, and proof 
of loss filed January 4, 1910. January 10, 1910, proofs of loss 
were returned to plaintiff by defendant, who denied all liability. 
Plaintiff filed his declaration in assumpsit in the circuit court of 
Macon County April 19, 1910, and by agreement the cause was 
heard by the court without a jury, and judgment rendered for 
plaintiff in the sum of $2,033.17, and costs. Upon appeal to the 
appellate court for the third district the judgment was _ re- 
versed, and the cause remanded for error committed on the trial, 
and, upon the case being reinstated in the circuit court, defendant 
filed six additional pleas. Demurrers were sustained to all such 
pleas except the second and sixth,,to which replications were 
filed. Defendant amended its third, fourth and fifth additional 
pleas, to which demurrers were again sustained, and defend- 
ant elected to stand by its pleas. ‘These pleas purported to be 
pleas of failure of consideration. The cause was again tried 
April 12, 1912, and, upon motion of the plaintiff, at the close 
of all the evidence the court directed the jury to return a verdict 
in his favor in the sum of $2,173, which was accordingly done. 
A motion for a new trial was overruled, and judgment was entered 
on the verdict. ‘This judgment was affirmed by the appellate 
court for the third district, and the cause now comes to this court 
for review upon a petition for writ of certiorari. 

Defendant assigns as grounds for reversal the giving of the 
peremptory instruction by the trial court at the close of all the 
evidence, the sustaining of demurrers to defendant’s third, fourth 
and fifth amended additional pleas, the hoiding that there was a 
contract of insurance between the plaintiff and defendant, and 
in refusing certain testimony offered to impeach plaintiff and 
his son. 
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It is not denied by defendant that the policy in suit was issued 
and sent to plaintiff’s agent, and the principal question involved 
is whether such policy became a binding contract between the 
parties. ‘To determine this question it is necessary to review the 
correspondence between defendant and plaintiff's agent, to- 
gether with the terms and provisions of the policy itself. 


On October 4, 1909, plaintiff's agent, L. A. Miller, wrote the 
Illinois National Fire Insurance Company with reference to 
insurance on buildings owned by him in Fairview, Ill. This 
letter was turned over to defendant, who answered October 9, 
1909, advising said L. A. Miller that the business of the Illinois 
National was being turned over to it, and sent L. A. Miller for 
his approval a policy on the Fairview property inquired about. 
On November 19, 1909, defendant again wrote L. A. Miller ask- 
ing him to pay for the policy sent on approval October 9, 1909, or 
to advise if he would accept it, and again stating the defendant 
company was taking over a large portion of the business of the 
Illinois National. On November 21, 1909, L. A. Miller answered 
the letter of November 19 as follows :-- 

“Note you say that you have taken over the business of the 
Illinois National ; but I have a $2,000 policy covering some 
property in Varna, Illinois, that it seems you have not taken over, 
as the receiver for the company has asked me to file a claim for 
the amount of the premium paid, and I take it for granted that 
the policy is as good as nothing.” 

On November 27th defendant wrote L. A. Miller it had in- 
structed its policy clerk to forward him a policy for $2,000 to 
cover the Illinois National policy that had not as yet been sent 
him, and stating that on receipt of said Illinois National policy 
he could send same to defendant, and ‘‘we will collect the return 
premiums from them and apply the same to your policy when 
collected.” Defendant in this letter further assured L. A. Miller 
it was taking over the business of the Illinois National Company 
as fast as it could, and assured him that he was “being properly 
taken care of in all matters pertaining to your insurance.” L. A 
Miller again wrote defendant November 30, 1909, acknowledg- 
ing receipt of the letter of November 27th and also the policy 
issued in place of the policy issued by the Illinois National on the 
Varna property in the name of A. J. Miller, and stated the same 
was satisfactory, and :— 

“T’ll accept same, providing I can have credit for the value of 
the old policy at once and pay the difference, but would want 
this new policy to be in effect from the date on the same.” 

He also said the old policy on the Varna property had been 
forwarded to the receiver of the Illinois National, but supposed it 
could be recalled. On December 6, 1909, defendant wrote L. A. 
Miller in regard to insurance on property in Fairview, Ill., and in 
regard to the Varna property stated :— 
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“We likewise inclose you an assignment blank for the Illinois 
National return premiums. We can take this and recall the 
order [evidently meaning policy] you have sent Mr. Bunn, the 
receiver.” 

The foregoing is the admitted correspondence had between the 
plaintiff’s agent and defendant prior to the fire. L. A. Miller tes- 
tified he wrote defendant on December 10th acknowledging re- 
ceipt of the letter of December 6th, and inclosing the assignment 
properly signed, and stating his understanding was the return 
premium was to be credited on the new policy issued on the Varna 
property, he to pay the difference in amounts, and that the 
policy is now in effect, and promising to send the difference as 
soon as he received a statement of the amount. Defendant 
denies having received this letter or the assignment L,. A. Miller 
testified was inclosed therein. From this correspondence, to- 
gether with the following provision of the policy sued on, is to 
be determined whether a contract was entered into between de- 
fendant and plaintiff, by his agent, for the insurance on the 
Varna property :— 


“This policy is sent subject to the approval of the assured, 
and will not be in effect until after the assured has notified the 
company at its office in Decatur, Illinois, of his acceptance of 
the policy and received the company’s acknowledgment of same.” 


|1, 2] It is conceded that before there could be a recovery in 
this case there must have been a valid existing contract, and we 
are of opinion that the written provision of the policy before 
set out was binding upon plaintiff. ‘The question, then, is: Was 
there a completed contract of insurance entered into? It is 
the contention of defendant that the contract was not complete ; 
that it was a consideration for the,issuing of the policy that 
plaintiff should assign to defendant his claim for unearned 
premiums against the Illinois National Insurance Company; and 
that such assignment was necessary to the validity of the policy. 
Plaintift’s agent testified he signed the blank assignment sent 
him by defendant and returned it to defendant by mail December 
10th. Defendant denied receiving it, and under this state of 
the evidence it is claimed the trial court erred in directing a 
verdict for plaintiff. If the assignment was the consideration 
for the contract and necessary to give effect to the policy sued 
on, this would be true; but we do not so interpret the agreement. 
The correspondence between the parties shows the consideration 
was the acceptance of the policy by plaintiff and his agreement 
to pay the premium charged, less what was collected from the 
receiver, which was to be paid to defendant and applied upon 
the premium on the policy in suit, the policy to be effective from 
its date. We think defendant’s letter of December 6th was 
a sufficient acknowledgment of plaintiff’s acceptance of the policy. 
It is clear the parties understood it might take some time to 
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collect a claim against the Illinois National Insurance Company, 
and until that was done the amount of the premium on defend- 
ant’s policy plaintiff would be required to pay in cash could not 
be determined. ‘The policy was not to remain ineffective until 
that time, but was to be effective from its date. Neither by 
the correspondence between the parties nor by the provision in 
the policy was the assignment of the claim against the Illinois 
National Insurance Company or the payment by the plaintiff of 
the difference on the premium made a condition upon which the 
policy was to take effect. It therefore follows that, if it be ad- 
mitted plaintiff did not make a written assignment, the considera- 
tion for the contract did not fail and did not render the policy 
of insurance void. The plaintiff's liability to make the assign- 
ment of the old policy claim and make the payment of the balance 
due still remained an enforceable obligation. 

[3] ‘The third amended plea, to which the court sustained a 
demurrer, in substance alleged that the consideration for issuing 
the policy sued on was the promise or agreement of plaintiff to 
assign to defendant his claim for the return premium of the 
policy on the Varna property in the Illinois National Insurance 
Company, which plaintiff alleged he had filed with the receiver 
of said company; whereas, he had not filed a claim with said 
receiver, but failed and neglected to do so, by reason whereof 
the assignment of said claim was void, and the consideration 
for issuing the policy wholly failed. ‘The fourth amended plea, 
in substance, alleges that before the policy sued on was executed 
and delivered plaintiff agreed to assign to defendant a policy on 
the same property in the Illinois National Insurance Company, 
then in the hands of a receiver, and purported to make and de- 
liver to defendant an assignment of said policy; that plaintiff 
represented he had filed said policy with the receiver of the Illinois 
National Insurance Company and, the sole consideration being the 
assignment of said policy, defendant agreed to issue the policy 
sued on. The plea alleges that plaintiff had not at the time 
of making the assignment filed, and did not afterwards file, his 
Illinois National insurance policy with the receiver, whereby the 
assignment, which was the sole consideration for the contract 
sued on, was void, and the consideration wholly failed. ‘The fifth 
amended plea is substantially like the fourth. 

[4, 5] The pleas assume an assignment was made; but the 
third plea alleges it was void because no claim was filed by 
plaintiff with the receiver of the Illinois National Insurance 
Company, while the fourth and fifth pleas allege the assignment 
was void because plaintiff had not filed his policy with the re- 
ceiver. So far as the fourth and fifth pleas are concerned, if 
they were good pleas—which we think they were not—they were 
disproved by defendant’s own testimony. T. W. Kussmaul, who 
was clerk to the receiver of the Illinois National Insurance Com- 
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pany, was called as a witness by defendant and testified the policy 
was received by the receiver. The policy was produced to the 
witness, and bore the notation, “Don’t surrender policy unless 
ordered by P. B. $S.—Per J. F. B.” The witness testified the 
notation was in his handwriting, and “P. B. S.” meant Percy B. 
Sullivan, who is president of defendant. Neither did the third 
plea present a material issue. That the claim assigned should 
be a valid one was not a part of the contract. Defendant’s 
letter of December Oth we think must be construed as an accept- 
ance of an agreement to the conditions of plaintiff’s letter of 
November 30th. In plaintiff’s letter he expressed his satisfac- 
faction with the policy issued and sent him by defendant, if he 
could be credited on the premium charged for it the value of 
his policy in the Illinois National Insurance Company, and the 
policy be effective from its date. Defendant replied it was in- 
closing him a blank assignment for the Illinois National return 
premium, which would enable it to recall the order (policy) sent 
by plaintiff to the receiver. The parties had agreed that de- 
fendant was to get whatever might be collected as return 
premium on the Illinois National policy, credit it on the premium 
on the policy sued on (plaintiff to pay the difference). and that 
the policy should be in force from its date. A promise of de- 
fendant to assign a valid claim against the Illinois National In- 
surance Company was not the consideration for the contract nor 
a condition precedent aecessary to its validity. Gage vs. Lewis, 
68 Ill. 604; Willets vs. Burgess, 34 Ill. 494; Commercial Marine 
Ins. Co. vs. Union Mutual Ins. Co., 19 How. 318, 15 L. Ed. 636. 
The agreement of plaintiff to assign whatever claim he had against 
the [Illinois National Insurance Company was a valid agreement 
and binding upon him; but his failure to perform it did not 
authorize defendant to rescind the contract. If he had no claim 
against the Illinois National Insurance Company, or if by his 
failure to keep his agreement it was not collected, he owed and was 
liable to the defendant for the whole of the premium charged 
for the policy. ‘The contract of insurance was no more contingent 
upon the assignment than would be a policy where a note was 
given for the premium but was not paid at maturity and before 
the loss occurred. In such case, in the absence of a provision 
in the policy that a failure to pay a note given for the premium 
should operate as a forfeiture, the policy continues in force. 
Mutual Life Ins. Co. vs. Allen, 212 Ill. 134, 72 N. FE. 200; Massa- 
chusetts Life Ins. Co. vs. Robinson, 104 Ga. 256, 30 S. F. 918, 42 
L. R. A. 261; Arkansas Ins. Co. vs. Cox, 21 Okla. 873, 98 Pac. 
552, 2 L. R. A. (N. S.) 775, 129 Am. St. Rep. 808; 19 Cyc. 606, 
773; 16 Am. & Eng. Ency. of Law, 859. 

For the reasons stated, the trial court did not err in sustaining 
the demurrer to the third, fourth and fifth additional pleas. 

[6] If we are correct in the foregoing views, then evidence 
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offered to impeach L. A. Miller was immaterial, as in our view 
it was immaterial whether he made and sent to defendant a 
written assignment of the claim or not. 

There was no conflict in the evidence material to the issues, 
and we are of opinion the trial court did not err in directing a 
verdict for plaintiff, and that the appellate court did not err in 
affirming the judgment. 

‘The judgment of the appellate court is affirmed. 

Judgment affirmed. 


COURT OF APPEALS OF KENTUCKY. 


HAMBURG-BREMEN FIRE INS. CO. or HamBurc, GERMANY, 
VS. 


OHIO VALLEY DRY GOODS CO’S TRUSTEE. 


FIREMAN’S FUND INS. CO., or San Francisco, CAL., 
vs. 


SAME. 


NORTHERN ASSUR. CO., or Lonpon, ENGLAND, 
US. 
SAME* 


1, CORPORATJIONS—ATTACKING VALIDITY OF INCORPORA- 
TION—PERSONS ENTITLED. 

Under Ky. St. § 566, providing that no person transacting business with a 
corporation shall be permitted to rely upon want of its legal organiza- 
tion as a defense, insurance companies which have insured the stock 
of merchandise of a corporation cannot attack the validity of its 
organization. 

(For other cases, see Corporations, Cent. Dig. §§ 77-79, 2504; Dec. Dig. 
§ 29.) 


2. INSURANCE — FORFEITURE—CHANGE OF TITLE— PUR- 
CHASE OF STOCK IN INSURED CORPORATION. 

The fact that one person acquired all the shares of the mercantile cor- 
poration was not a change in title or interest of the goods of the 
corporation, which would avoid an insurance policy issued in favor 
of the corporation, since the title of the goods at all times vested in 
the corporation and not in the stockholders. 

(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. 
Dig. § 328.) 


* Decision rendered, Oct. 14, 1914. 169 S. W. Rep. 724. 
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3. EVIDENCE—ADMISSION—FORMER OWNER OF PROPERTY. 

In an action by a trustee in bankruptcy to recover insurance upon a 
stock of goods, which was burned after the petition in bankruptcy 
was filed and before adjudication, a declaration, which one of the 
stockholders of the bankrupt corporation made after the adjudication, 
that he procured another to burn the property, is not admissible as a 
declaration against interest, since his pecuniary interest terminated 
with the adjudication, and the fact that he might be prosecuted for 
his action did not constitute such an interest as would render the 
declaration admissible. 

(lor other cases, see Evidence, Cent. Dig. §$ 1105-1107; Dec. Dig. § 272.) 


4. INSURANCE—FORFEITURE OF POLICY—CHANGE OF TITLE 
—CORPORATE STOCK. 

The fact that the sole stockholder in a mercantile corporation attempted 
to transfer his stock to another in fraud of creditors is not such a 
change of title or possession of the property of the corporation as 
will avoid the insurance thereof. 

(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. 
Dig. § 328.) 


5. INSURANCE—AVOIDANCE FOR FRAUD—CONCEALMENT— 
COLLATERAL FACT. 

The fact that the principal stockholder of a mercantile corporation did 
not reveal to an insurance company, on applying for insurance upon 
the merchandise, that he had previously burned another store to col- 
lect insurance thereon, does not render a policy void for fraudulent 
concealment, since the suppression of truth which will avoid a policy 
must be a truth in relation to the subject-matter of the insurance 
contract. 


(For other cases, see Insurance, Cent. Dig. §§ 652-655; Dec. Dig. § 286.) 


Appeal from Circuit Court, Muhlenberg County. 

Separate actions by the Ohio Valley Dry Goods Company’s trustee, 
against the Hamburg-Bremen Fire Insurance Company, of Hamburg, 
Germany, against the Fireman’s und Insurance Company, of San Fran- 
cisco, Cal., and against the Northern Assurance Company, of London, 
England. Judgment for the plaintiff in each action, and the several de- 
fendants appeal. Affirmed. 


Flexner & Gordon, of Louisville, J. S. Laurent, of Nashville, Tenn., 
La Vega Clements and Ben. D. Ringo, both of Owensboro, and T. J. 
Sparks, of Greenville, for Appellants. 

E. B. Anderson, of Owensboro, Taylor & Eaves, of Greenville, and 
W. E. Aud, of Owensboro, for Appellee. 


MILLER, J. 
On January 25, 1910, S. ‘I. Burns, Charles Cohn, F. T. 
McIntyre, William Rowland, and John McLemore incorporated 
the Ohio Valley Dry Goods Company for the purpose of doing 
a general merchandise business in Owensboro, Ky. Of the 
capital stock of $25,000, divided into shares of the par value of 
$100 each, Burns subscribed for five shares, Cohn for 124 shares, 
McIntyre for forty shares, Rowland for eighty shares, and 
McLemore for one share. The corporation began business about 
February 1, 1910, in a storeroom located on West Second street, 
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in Owensboro. The stock of goods was insured by three policies, 
one policy having been issued by each of the three appellant fire 
insurance companies, on March 3, 1910, on June 20, 1910, and on 
August 21, 1910, respectively. One of the policies insured the 
company against loss by fire in the sum of $1,000, while the other 
two were for $2,500 each, making a total insurance of $6,000. 

The corporation having become insolvent, several of its credi- 
tors filed their petition against it in the United States District 
Court in Louisville on November 30, 1910, seeking to have the 
company adjudged a bankrupt; and on the same day, or the day 
following, the store was closed permanently ‘and ceased to do 
business. On the night of December 7, 1910, the stock of goods 
was almost wholly destroyed by fire. A week later, on De- 
cember 14th, the company was adjudged a bankrupt, and on 
January 3, 1911, the appellee, J. R. Laswell, was appointed and 
qualified as the trustee in bankruptcy. Upon the failure of the 
insurance companies to pay the loss as provided by their policies, 
the trustee brought these three actions, which were heard to- 
gether, and resulted in a verdict and judgment for the trustee 
for 62 per cent of the policies , aggregating $3,720, against the 
three companies. The insurance companies appeal, and urge 
five grounds for a reversal. 


{1] 1. It is first contended that the Ohio Valley Dry Goods 
Company never had a legal existence as a corporation, for the 
reason that Charles Cohn was at all times the sole and uncon- 
ditional owner of the property insured. In organizing the cor- 
poration, all the statutory requirements were complied with. 
Furthermore, upon this branch of the case we think it sufficient 
to say that, if there had been any technical defects in the or- 
ganization of the Ohio Valley Dry Goods Company, the appel- 
lants are in no position to defend upon that ground. Section 
5066 of the Kentucky Statutes provides as follows :— 


“No corporation organized under this chapter shall be per- 
mitted to set up or rely upon the want of legal organization as a 
defense to any action against it; nor shall any person transacting 
business with such corporation, or sued for injury done to its 
property, be permitted to rely upon such want of legal organization 
as a defense.” 

It is admitted that the appellants made this contract of in- 
surance with the corporation, and for a valuable consideration ; 
and, that being true, they will not be permitted to’ now say 
that the corporation with which they dealt is not a corpora- 
tion. They conceded that fact when they issued the policies 
of insurance to the corporation. This rule is too well estab- 
lished to need discussion; the citation of a few of the lead- 
ing decisions upon the point will a entirely sufficient. Vail 
vs. Mt. Sterling Road Co., 13 Bush, 33; Johnson vs. Mason’s 
lodge, 106 Ky. 838, 51 S. W. 620, 21 Ky. Law Rep. 493; 
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Cumberland, T. & F. Co. vs. Louisville Home T. Co., 114 Ky. 
892, 72 S. W. 4, 24 Ky. Law Rep. 1676; Calor Oil & Gas Co. vs. 
Franzell, 128 Ky. 715, 109 S. W. 328, 33 Ky. Law Rep. 98, 36 
L. R. A. (N. S.) 456; 10 Cyc. 245-284. 

[2| 2. Assuming, however, that the Ohio Valley Dry Goods 
Company had a legal existence as a corporation, it is contended 
such existence was suspended when Cohn acquired the owner- 
ship of all the capital stock, and that this acquisition constituted 
such a change of title and interest as avoided the policies. The 
minutes of the corporation show that at the first meeting of the 
incorporators, held on February 1, 1910, Burns was elected presi- 
dent, Rowland vice-president, and Cohn secretary and treasurer. 
Burns acted as president until March 25, 1910, when he resigned 
and was succeeded by Cohn, who also acted as treasurer. On 
November 1, 1910, Cohn resigned as president and treasurer, 
and E. D. Hodges was elected to fill both offices. In the mean- 
time, Cohn had acquired all the stock of the corporation, and it 
is contended that this sole ownership of the capital stock trans- 
ferred to Cohn the title to the stock of merchandise, thereby 
bringing about such a change of title and interest as to avoid 
the policies under that provision thereof which provides for a 
nullification of the policies in case “ a change of title or interest 
in the goods insured. 

In support of this contention iii rely upon Louisville 
Banking Co. vs. Eisenman, 94 Ky. 83, 21 S. W. 531, 1049, 14 
Ky. Law Rep. 705, 19 L. R. A. 684, 42 Am. St. Rep. 335, and 
Louisville Gas. Co. vs. Kaufman-Straus Co., 105 Ky. 159, 48 S. W. 
434, 20 Ky. Law Rep. 1069. In Louisville Banking Co. vs. 
Eisenman, supra, it was held that, where one person became the 
owner of all the shares in a corporation, it operated as.a dissolu- 
tion of the corporation to the extent that it suspended the exer- 
cise of the rights under the franchise until the owner transferred 
the stock in good faith, so as to maintain an organization under 
the statute. 

From January 26 to March 25, 1910, the stockholders were 
Burns, Charles Cohn, McIntyre, Rowland, and McLemore. From 
March 25 to November 1, 1910, the stockholders were Charles 
Cohn, McIntyre, Row] land’“McLemore, and Ben Cohn; and after 
November 1, 1910, the stockholders were Hodges, Rowland, 
McIntyre, McLemore, and Ben Cohn. But if we are to take 
the testimony of Hodges upon this question, Cohn owned none 
of the stock after November 1, 1910, because Hodges says that 
Cohn sold him all of the stock on that day. The answer does 
not contend that Hodges owned all the stock at the time of the 
fire, but that Cohn owned it. 

Speaking by the record, however, the stock was outstanding 
in the stockholders above named, although Rowland had never 
paid for his eighty shares. Furthermore, assuming the fact to 
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be as claimed by appellants, and that Cohn did become the owner 
of all the stock, we do not agree with appellants that this operated 
as such a change of title and interest as to avoid the policies. 
The clause in the policies making this provision for a forfeiture 
evidently refers to actual changes made by the owner of the 
goods, and not a mere technical change that may arise as a matter 
of law. At all times up to the appointment of appellee as trustee 
the title to the insured goods, as well as the possession thereof, 
was in the corporation. It will hardly be contended that Cohn 
or Hodges, individually, could have maintained an action to recover 
the purchase price of goods sold during the period in question. 
The title as well as the possession was in the corporation, and 
no rule is better settled than the one which recognizes the exist- 
ence of the corporation, separate and distinct from the owners 
of its stock. 

[3] 3. Next, it is contended that Charles Cohn procured 
Bloom, a Chicago “firebug,” to burn the property insured. The 
only evidence to support this contention is the declaration of 
Bloom, made to Hodges in Chicago, in May, 1911, about five 
months after the fire, in the presence of Cohn, and assented to 
by him. Appellee excepted to this evidence as being incompetent 
against the trustee in bankruptcy, and the trial court sustained the 
exception. That was a proper ruling. 

Appellants would make this testimony competent upon the 
ground that it is an admission by Cohn and Bloom against their 
interest. It will be remembered, however, that the title to the 
insured property had passed to the trustee in bankruptcy in 
January, 1911, and that at the time of the alleged admissions 
neither Bloom nor Cohn was financially interested in the prop- 
erty of the Ohio Valley Dry Goods Company. ‘The corporation 
had theretofore been whaiead a bankrupt and its property turned 
over to appellee as trustee for the creditors—the real owners. 

In Stephen on Evidence, art. 28, the rule as to declarations 
against one’s interest is stated as follows :— 

“A declaration is deemed to be relevant if the declarant had 
peculiar means of knowing the matter stated, if he had no in- 
terest to misrepresent it, and if it was opposed to his pecuniary or 
proprietary interest.” 

In support of the rule above announced, that a declaration, in 
order to be admissible against interest, must be against the pe- 
cuniary or proprietary interest of the declarant, see Jones on 
“vidence, § 324; Wharton on Evidence, § 228; Taylor on Evi- 
dence, § 670; Greenleaf on Evidence (5th Ed.) § 149; Mercer’s 
_Adm’r vs. Mackin, 14 Bush, 434. In the last-named case this 
court said :— 

“That regard which men generally have for their own interest 
is the principal foundation upon which the rule admitting declara- 
tions against interest is based. Experience has taught us that, 
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when one makes a declaration in disparagement of his own rights 
or interest, it is generally true, and because it is so the law has 
deemed it safe to admit evidence of such declarations against him 
and those claiming through or under him. But the rule is limited 
to declarations prejudicial to his pecuniary or proprietary in- 
terests.” 

It is contended, however, that although Cohn and Bloom had 
no pecuniary interest, their penal interest made their evidence 
competent. According to the later authorities, however, the fact 
that the declarant may be prosecuted or disgraced by reason of 
his declarations does not render them competent, in the absence 
of a pecuniary or proprietary interest. In Chamberlayne on the 
Modern Law of Evidence, § 2779, the modern rule is stated as 
follows :- 

“In the nature of things, there are many kinds of interest which 
a sane declarant may well regard as of equal or even greater 
importance to him than his money or tangible possessions. So far 
as actually influencing his statements is concerned, the operation 
of such an interest may be equally potent with those of a 
pecuniary or proprietary nature. On principle, therefore, the 
assertion of a declarant antagonistic to such an interest ought 
properly, in the event of his death or equivalent unavailability 
to a proponent, to be unsalable by the latter as secondary evidence 
of the facts asserted. Such, however, is not the present state of 
the law. ‘The interest affected by the extrajudicial declaration 
must be a materialistic, pecuniary, or proprietary. Even the value 
which a declarant may place upon his reputation or his interest 
in escaping the disgrace or unpleasant physical consequences of 
being known to have committed a criminal offense is not regarded 
as such that a declaration in derogation of it constitutes trust- 
worthy evidence under the present rule.” 

In Burrell on Assignments (5th Ed.) § 404, it is said :— 

“Tt has also been held that the admissions of the assignor, after 
the assignment was completed, were admissible on the theory 
that the assignee is the representative and agent of the assignor. 
This doctrine, however, is not sustained by the principle of 
authority. ‘There is no title or interest between the insolvent 
assignor in trust for his creditors and his assignee. The latter 
holds primarily for the creditors and for those in hostility to the 
assignor. He does not represent merely or primarily the as- 
signor, nor hold chiefly for his interest and benefit, but rather for 
the creditors of the assignor, and is accountable in the first place 
to them. In order to make the declarations of the assignor, after 
the assignment, competent evidence, it must be shown that the 
assignor and assignee are combined in a common conspiracy to 
defraud the assignor’s creditors, and this common purpose must 
be established by evidence other than the declarations themselves.” 

See, also, note in 41 L. R. A. (N. S.) 1. 
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We conclude, therefore, that the statements of Cohn and Bloom, 
made in Chicago five months after Cohn had parted with all in- 
terest in the store, were incompetent as admissions against the 
trustee in bankruptcy, and that the trial court properly so ruled. 

[4] 4. As heretofore stated, the policies contained provisions 
that any change of interest, title, or possession of the goods in- 
sured, other than by the death of the insured, should avoid 
the policies. Under these provisions appellants contend that 
the transaction between Cohn and Hodges on November 1, 
1910, in which it is claimed Cohn attempted to transfer. title 
to the property to Hodges for a fraudulent purpose, was 
such a transfer of the possession of the property as to avoid 
the policies under the provision above stated. This conten- 
tion was, however, in effect disposed of under a preceding clause 
of this opinion. As was there pointed out, the corporation owned 
the stock of goods that was insured; the business continued at 
all times to be conducted in the name of the corporation; any suit 
that could have been brought upon the policies during the life- 
time of the company and prior to the appointment of the trustee 
in bankruptcy, could only have been brought in the name of the 
corporation. The corporation being the owner of the goods, 
would be laying down an extreme rule to say that a change in 
the personnel of the stockholders, however great it might be, 
would change the possession or ownership of the property of the 
corporation, within the meaning of the clause of the policy. 

[5] 5. Finally, it is contended that the policies were avoided 
by the fraudulent concealment by Cohn of the material fact that 
he had procured his Morganfield store to be burned on March 28 
1910, for the purpose of collecting the insurance thereon. This 
defense certainly could not apply to the $1,000 policy sued on, 
since it was issued on March 3, 1910, more than three weeks be- 
fore the Morganfield fire. Neither do we think the defense is 
applicable to any of the policies. It is not contended that Cohn 
made any misrepresentation concerning the Morganfield fire when 
he applied for the last two policies sued on; it is only claimed 
that he failed to voluntarily tell those two companies that he 
had fraudulently burned his Morganfield store in March—a charge 
which has not proved to be true. We do not understand that the 
rule which makes a suppression of the truth fraudulent applies to 
transactions foreign to the contract which is the subject of the 
litigation; it applies only to misrepresentations or suppressions 
of the truth in relation to the contract which is the subject of the 
litigation in hand. 

In speaking of the maxim, “He who comes into equity must do 
so with clean hands,” Bispham’s Equity, § 42, says :— 

“Of course, this maxim only applies to the particular trans- 
action under consideration, for the court will not go outside of 
the case for the purpose of examining the conduct of the com- 
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plainant in other matters, or questioning his general character 
for fair dealing [citing City of Chicago vs. Stockyards Co., 164 
Ill. 224, 45 N. E. 430, 35 I,. R. A. 281, and Shaver vs. Heller & 
Merz Co., 108 Fed. 821, 48 C. C. A. 49, 65 L. R. A. 878]. Nor 
is it every prosecution of an unfounded claim that will bar a man 
from coming into a court of equity; there must be a willful mis- 
conduct in regard to the matter in litigation.” 

See, also, American Association, Limited, vs. Innis, 109 Ky. 
595, 60 S. W. 388, 22 Ky. Law Rep. 1196. 

The same principle applies in cases of alleged misrepresenta- 
tion. ‘The misrepresentation, be it either direct, or by a suppres- 
sion of the truth, must have some direct relation to the trans- 
action which is the subject of litigation. Cohn was not asked if 
he had burned his Morganfield store; in fact, it was not burned 
until after the first policy sued on had been issued. If appellants 
had made Cohn’s moral character an element of consideration in 
issuing the policies, and had asked him if he had burned his 
Morganfield store, and he had denied it, although in fact he had 
done so, they would have presented the case they now argue. 
But no such case is presented by the record, or decided. 

Judgment affirmed in each appeal. 


COURT OF APPEALS OF KENTUCKY. 


HIGGINS et At. 
vs. 
SOWARDS.* 


1, PRINCIPAL AND AGENT—ACTION BY AGENT—JOINDER OF 
PRINCIPAL. 


Where the state agent for an insurance company in settling with a local 
agent for his company and other companies took a note payable to 
himself for the amount due such companies, he could sue thereon in 
his own name, since where a contract is made with an agent in his 
own name, and the promise is made directly to him, he may sue 
thereon without joining the person beneficially interested, especially 
in view of Civ. Code Prac. § 21, expressly providing that a person 
with whom, or in whose name, a contract is made for the benefit of 
another may bring an action thereon without joining the person for 
whose benefit it is prosecuted. 

(For other cases, see Principal and Agent, Cent. Dig. §§ 691-700; Dec. 
Dig. § 183.) 


2. MORTGAGES—LEGALITY—SUFFICIENCY OF EVIDENCE. 
In a suit to enforce the lien of a mortgage given to secure a note of the 


* Decision rendered, Sept. 29, 1914. 169 S. W. Rep. 554. 
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mortgagor’s son-in-law for the amount of a shortage in his accounts 
as agent for certain insurance companies, defended on the ground 
that the note and mortgage were given to compound a felony, evi- 
dence held insufficient to show that there was any promise not to 
prosecute the son-in-law inducing the execution of the note and mort- 
gage, assuming that he was guilty of an offense. 


(For other cases, see Mortgages, Cent. Dig. §§ 1350, 1355, 1364; Dec. 
Dig. § 86.) 


3. CONTRACTS—ILLEGALITY—COMPOUNDING OFFENSES. 


A mere intimation, or even a threat to prosecute, will not, in all cases, 
avoid a contract made by a defaulter for the purpose of making 
reparation to the person injured by his misdoing, if there is no agree- 
ment not to prosecute. 


(For other cases, see Contracts, Cent. Dig. §§ 633-653; Dec. Dig. § 128.) 


Appeal from Circuit Court, Marshall County. 
Action by William Sowards against Mary S. Higgins and others. 
From a judgment for plaintiff, defendants appeal. Affirmed. 


Shemwell & Reeder, of Benton, for Appellants. 
Lovett & Fisher, of Benton, for Appellee. 


HANNAH, J. 


R. L,. Wade was local agent for a number of fire assurance 
companies in the town of Benton. He failed to make prompt 
settlement of his accounts with the companies which he repre- 
sented. William Sowards, state agent for one of the companies, 
acting for his own and for the other companies interested, made 
a settlement with Wade. The agency was sold, and after apply- 
ing upon Wade’s indebtedness to the companies the sum received 
therefor, he still owed them $365. In payment thereof, he exe- 
cuted a note payable to Sowards. F. A. Higgins and Mary S. 
Higgins, the parents of Wade’s wife, signed this note as joint 
makers with Wade, and to secure same, they executed to Sowards 
a mortgage upon certain real estate owned by them. In January, 
1913, the note not being paid, this suit was instituted in the 
Marshall circuit court to enforce the lien of the mortgage. The 
defense was that the execution note and mortgage by Mr. and 
Mrs. Higgins was induced and obtained by duress and for the 
purpose of compounding a felony and preventing the prosecution 
of their son-in-law for embezzlement. Upon submission and 
trial, the chancellor rendered and entered a judgment decreeing 
an enforcement of the lien of the mortgage, and from that judg- 
ment this appeal is prosecuted. 


[1] 1. It is first insisted by appellants that appellee had no 
right to maintain the action in his own name. The contract, 
however, was made in his name; and the general rule is that when 
a contract is entered into with an agent in his own name, the 
promise being made directly to him, he may maintain an action 
on such contract without joining the person beneficially interested. 
31 Cyc. 622. Moreover, section 21 of the Code of Civil Practice 

Vol. XLIV.—42 
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contains express authority for the bringing of the action by 
Sowards in his own name and right. 

[2] 2. It is next contended that the note and mortgage in 
question were executed pursuant to an agreement for the com- 
pounding of a felony and to prevent the prosecution of the son-in- 
law of appellants for embezzlement. But the testimony of ap- 
pellants fails to disclose such agreement. Sowards testified that 
Wade took him to see appellants. He said :— 

“When Mrs. Higgins was introduced to me she at once spoke 
up and says, ‘You boys come out here to get me to do something, 
and we have consulted attorneys and know our rights.’ I says: 
‘Mrs. Higgins, my visit to you is foreign in substance of that 
kind; I came here solely at the request of Mr. Wade.’ She had 
mentioned prosecution. I says, ‘So far as prosecution or any- 
thing of that kind was concerned, I had no intention of referring 
to it; but | want to explain to you that it will be pretty hard for 
Mr. Wade to get along and go out in the world with this heavy 
debt hanging over him, and it seems to me if you could help him, 
vou should on account of your daughter.’ She said, ‘No, sir; 
I will do nothing’; and I bid her good-bye and left.” 

Sowards had no further conversation with appellants, but it 
seems that they later executed the note and mortgage, and same 
were sent to him. 

Mr. Higgins testified: That he had been police judge of the 
town for four vears, and was at the time serving as marshal 
thereof; that he had a conversation with Sowards in Wade’s 
office; that -— 

“He [Sowards] said, ‘I understand you are Mr. Wade's father- 
in-law.’ I told him, ‘Yes, sir.’ He said, ‘Wade is short in his 
accounts.’ I said: ‘Yes, sir.’ He says, ‘He has collected our 
money and spent it; he is in pretty bad shape, and I am sorry for 
him; and will you sign this note, you and your wife?’ I said: 
‘Mr. Sowards, | have about as many to take care of now as I am 
able to take care of ; I am getting old and crippled, and | am not 
able to pay Mr. Wade's debts; if he has violated the law, he will 
have to take his medicine himself; 1 cannot take it for him.’ He 
says, ‘Well, I have waited on him about two weeks to get this 
matter settled, and there’s got to be something done, and that 
pretty damned quick or he will have to take his medicine,’ or 
words to that effect. I don’t know exactly that he used that 
language.” 

Mr. Higgins admitted that he advised with two attorneys, and 
that they said they were not sure, but they didn’t believe Wade 
was guilty of any violation of law. 

Mrs. Higgins testified that when Sowards came to her home, 
he said :— 

“Mrs. Higgins, you don’t want your son-in-law placed in a 
condition so he can’t make a living for your daughter ?” and I said, 
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“T certainly do not, but I do not think they can hurt him.” Then 
he [Sowards] said, “Ah! those lawyers will tell you anything; 
I have a number of such cases.” 

[3] 3. Upon this evidence, the chancellor declined to cancel 
the note and mortgage, and we are not inclined to disturb his 
finding. It is evident that appellants were not induced to execute 
the note and mortgage by way of compounding a felony. Waiv- 
ing the question of whether Wade was guilty of any offense, the 
evidence of appellants does not show any promise upon the part 
of appellee not to prosecute Wade, inducing the execution of the 
note and mortgage sought by the appellants to be avoided. As 
was said by this court in Powell vs. Flanary, 109 Ky. 342, 59 
S. W. 5, 22 Ky. Law Rep. 908 :-— 

“A mere intimation, or even a threat to prosecute, would not, 
in all cases, avoid a contract made by the defaulter for the pur- 
pose of making reparation to the person injured by his misdoing, 
if there is no agreement not to prosecute.” 

Judgment affirmed. 


SUPREME COURT OF OKLAHOMA. 


SCOTTISH UNION & NATIONAL INS CO. et At. 
US. 


MOORE MILL & GIN CO. (Nos. 3403-3407.)* 


1, INSURANCE—BLANKET POLICY—WHAT CONSTITUTES. 


A policy for “$5,000 on their unginned cotton while contained in six frame 
warehouses; * * *” placing, as it does, no specific amount on each 
of the warehouses, is a blanket policy. 

(For other cases, see Insurance, Cent. Dig. § 353; Dec. Dig. § 166.) 


2. INSURANCE — POLICY — CONSTRUCTION — PLEADING — 
DEFENSE. 

A breach of the clause in a fire insurance policy “* * * that the as- 
sured will keep a book containing a faithful record of all cotton put 
into or taken from the gin or cotton house and that such record will 
be produced in case of loss,” being defensive matter, is properly set 
up by answer and issue joined thereon by reply. It refers only to 
future transactions, and requires the insured to keep such record 
beginning with the date of the policy or the attachment of the risk. 


(For other cases, see Insurance, Cent. Dig. §§ 353, 1554, 1609-1612, 1614- 
1624; Dec. Dig. §§ 166, 640.) 


* Decision rendered, May 26, 1914. Rehearing denied, Sept. 22, 1914. 
143 Pac. Rep. 12. Syllabus by the Court. 
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3. INSURANCE—POLICY—COMPLIANCE WITH CONDITION— 
SUFFICIENCY. 


It is a general principle that the purpose of said clause is accomplished 
when the assured produces data from which the amount and value 
of the cotton insured and destroyed at the time of the fire can be 
reasonably ascertained; a substantial compliance with the warranty 
therein contained is sufficient. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


4. INSURANCE—ACTION ON POLICY—SUBMISSION OF ISSUES 
—EVIDENCE. 


Within a few days after the loss an adjuster for defendant and another 
adjuster for an insurer in interest visited the scene of the loss, with 
power to adjust the same, whereupon the insured turned over to them, 
for that purpose, all books and records kept by the insured pertaining 
thereto, from which they ascertained the amount in pounds of cotton 
in the warehouses destroyed at the time of the fire, which amount was 
agreed to by both insurer and insured, and that the only question 
between them was the value of the cotton destroyed. Held, sufficient 
to take to the jury the question whether the insured had complied with 
the terms of said “book warranty clause.” 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


5. INSURANCE—ACTION ON POLICY—SUFFICIENCY OF EVI- 
DENCE. 

Evidence examined, and held to reasonably tend to prove the amount of 
cotton that went into and was taken from the warehouses after the 
risk attached and up to the time of the loss and the extent of the loss, 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


6. INSURANCE—ACTION ON POLICY—EVIDENCE—ADMISSI- 
BILITY. 


In determining the amount of damage for the destruction by fire of boll 
cotton covered by a policy which contains a three-fourths clause and 
further reads, “This company shall not be liable beyond the actual 
cash value of the property at the time any loss or damage occurs or 
its actual cash value at that time,” it is not reversible error for the 
court to permit a witness to testify that the same was $2 per hundred 
at the time of the loss, and on cross-examination that, in his judg- 
ment, it would have brought that amount net after it had been ginned 
and sold upon the market. 


(For other cases, see Insurance, Cent. Dig. § 1695; Dec. Dig. § 660.) 


7. INSURANCE—ACTION ON BLANKET POLICY—APPORTION- 
MENT OF LOSS. 


When it developed in a suit on a blanket policy, placing, as on one item of 
insurance, “$5,000 on their unginned cotton while contained in six 
warehouses ; * * *” that the same property was covered by 
four other blanket policies in other companies aggregating $20,000 
and three other blanket policies in another company aggregating 
$2,500, and where said policy reads: “It is hereby agreed that in case 
of loss this policy shall attach in or on such building or division in 
such proportion as the value in or on each building or division bears 
to the aggregate value of the subjects insured”—held that the share 
of loss to be paid by defendant is “°/sso of the loss, and that it 
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was not necessary, in order to apportion the loss, to determine the 
amount of loss or damage on each warehouse. 


(For other cases, see Insurance, Cent. Dig. §§ 1285-1290; Dec. Dig. § 504.) 


Error from District Court, Grady County; Frank M. Bailey, Judge. 

Action by the Moore Mill & Gin Company against the Scottish Union 
& National Insurance Company and others. Judgment for plaintiff, and 
defendants bring error. Affirmed. 


Burwell, Crockett & Johnson, of Oklahoma City, for Plaintiffs in 
Error. 

Chas. M. Fechheimer, of Chickasha, and Keaton, Wells & Johnston, 
of Oklahoma City, for Defendant in Error. 


TURNER, J. 

On November 30, 1907, in the district court of Greer County, 
Moore Mill & Gin Company, in five separate actions, sued Scottish 
Union & National Insurance Company, Palatine Insurance Com- 
pany, National Fire Insurance Company, German-American In- 
surance Company, and Commercial Union Assurance Company, 
to recover on five insurance policies for $5,000 each issued to 
plaintiff by the respective defendant companies. The first four 
covered the same property, and read $5,000 on “their unginned 
cotton while contained in six frame warehouses” located on cer- 
tain blocks in Mangum; that of the last-named defendant covered 
both ginned and unginned cotton located at the same place, all 
the property of plaintiff. Each of the policies was dated Febru- 
ary 21, 1907, except that of the last-named defendant, which was 
of date March 4, 1907. The pleadings being the same in all the 
cases, they were tried together by agreement, and resulted in a 
judgment for plaintiff for the full amount of each policy, and 
defendants bring the case here. 

The petition substantially states that at the time of the loss 
the insured property was of the cash value of $52,000, that the 
same was destroyed by fire on April 22, 1907, except 746,910 
pounds thereof, of the cash value of $4,000, and that the total 
loss was $48,000. It is further alleged that, in addition to the 
five policies above named, the Virginia State Insurance Company 
had three policies outstanding on said property, that is, one for 
$1,500, one for $750, and one for $250. It was further alleged 
that each of the policies sued on were due and payable to plaintiff ; 
that they had given notice of loss and performed all conditions 
precedent to their right to recover prescribed therein; that within 
sixty days it had furnished defendant with proofs of loss, and 
“that the defendant, through its duly authorized agent, waived any 
further or other notice or proof of loss, and agreed with plaintiff 
that no question would be raised as to the plaintiff having com- 
plied with the terms and conditions of the policy, and that the 
only question in dispute between the plaintiff and defendant was, 
and should be, the amount of loss sustained by plaintiff and re- 
coverable under the terms of said policy.” And, after alleging 
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that more than sixty days had elapsed since proof of loss had 
been furnished as required, and that defendant had refused to 
pay the loss, plaintiff prayed judgment for the full amount of the 
policy. Counsel for plaintiff in error assigns that the court erred 
in overruling his objection to the introduction of any evidence in 
support of the petition because, he says, the same fails to state 
facts sufficient to constitute a cause of action. 

[1, 2] The policy reads :— 

“$5,000 on their unginned cotton while contained in six frame 
warehouses. * * * 

“Pro Rata Clause: It is hereby agreed that in case of loss, this 
policy shall attach in or on each building or division in such pro- 
portion as the value in or on each building or division bears to 
the aggregate value of the subjects insured.” 

But for this provision, he says, the policy would be a blanket 
policy; containing it, he says, it is a specific policy. The policy 
further reads :— 

“Three-fourths Loss Clause: It is understood and agreed to 
be a condition of this insurance that, in the event of loss by fire 
of the property described herein, this company shall not be liable 
for an amount greater than three-fourths of the actual loss on 
each item of property described herein (not exceeding the amount 
insured on each such item), and in the event of additional insur- 
ance hereon, this company shall be liable for its proportion only 
of three-fourths of such loss on each item not exceeding the 
amount insured on each such item. Other concurring insurance 
permitted but total insurance shall at no time exceed three-fourths 
of the cash value of each item of the property described herein.” 


“Therefore,” he says, “* * * considering these two pro- 
visions together, that is, the pro rata clause and the three-fourths 
loss and coinsurance clause, it is plain that the defendant in error 
would not be entitled to recover anything on its policies until it 
had shown the amount of loss in each of the warehouses.” 

“And, it being necessary for defendant in error to prove the 
amount of loss or damage in each warehouse, it must conclusively 
follow that it was necessary to allege it in its petition.” 

Not so. Written, as it is, this is a specific policy, which places 
$5,000 on their unginned cotton while contained in six frame 
warehouses as one item. Had the policy distributed the $5,000 
among the several warehouses as separate items of insurance by 
placing a specified amount on each item, there might have been 
merit in the contention. But such it does not do and, the form 
of policy being such that this might have been done had the in- 
surer chosen so to write it, it is clear that the provision relied on 
was only intended to apply to the policy when so written. The 
distinction between blanket and specific policies is nowhere made 
clearer than in Schmaelzle vs. London, etc., Ins. Co., 75 Conn. 
397, 53 Atl. 863, 60 L. R. A. 536, 96 Am. St. Rep. 233. In that 
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case plaintiff was the owner of certain premises upon which 
stood a brewery and shed. The brewery contained machinery 
and stock. Upon the buildings, machinery, and stock the plain- 
tiff carried, in some thirty-four companies, insurance against fire 
aggregating $60,000. The policies all contained this provision :— 

“This company shall not be liable under this policy for a greater 
proportion of any joss on the described property * * * than 
the amount hereby insured shall bear to the whole insurance, 
whether valid or not, or by solvent or insolvent insurers, covering 
such property.” 

Distinguishing between the two kinds of policies the court 
said :— 

“Thirty-one of the policies covering insurance for $55,000 
were of the kind known as blanket or compound policies; that is, 
they insured said buildings, machinery and stock as a whole and 
without distributing the amount of the insurance among the 
several items. The remaining policies, containing insurance for 
$5,000, were of the kind known as specific; that is, the amounts 
insured thereby were distributed among the several items of 
property, a specified amount to each item. Each of these specific 
policies covered, in the whole, precisely the same property as did 
the compound insurance, but distributively. The manner of dis- 
tribution was uniform among the specific policies, and was among 
four separate items, to wit, the main or brewery building, stock, 
machinery and shed, as follows: $1,634.88 on the brewery, $1,- 
839.21 on the stock, $1,498.64 on the machinery, and $27.24 on 
the shed. 

“* * * ‘The characteristic features of a blanket policy are 
well understood. Its very essence is that it covers to its full 
amount every item of property described in it. If the loss upon 
one portion or item of the property exhausts the full amount of 
the policy, the whole insurance must be paid; there can be no 
apportionment of it. In the absence of a prorating clause, one 
blanket insurer, among many insurers, whether blanket or specific, 
may be sued and he must pay the whole loss if it is not in excess 
of his policy. His payment will give him certain equitable rights 
of contribution as against his coinsurers, but his legal obligation 
to pay the assured cannot be questioned. The contract holds him 
to that. These principles are elementary. 3 Joyce on Insurance, 
§ 2492; 1 May on Insurance (3d Ed.) § 13; Ostrander on Fire 
Insurance, § 204.” 

We are therefore of opinion that all five of the policies involved 
were blanket and not specific policies, and that the court did not 
err in the admission of evidence in support of the allegations of 
plaintiff’s petition. Defendant, after pleading a general denial, 
specifically denied the extent and value of the plaintiff’s loss as 
alleged in its petition, and as a further defense set forth the pro- 
visions of the policy, supra, as governing the extent of its liability, 
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if any. And after alleging that plaintiff had violated the promis- 
sory warranty contained in the policy which reads “* * * 
That the assured will keep a book containing a faithful record of 
all cotton put into or taken from the gin or cotton house; and 
that such record will be produced in case of loss’—charged that 
plaintiff had failed to keep a record of all the cotton bolls “put 
into and taken out of each of said warehouses, and failed to pro- 
duce such record after said fire and when requested so to do by 
the defendant,” and asked to be discharged. 


[5] The second assignment involves a consideration of a de- 
murrer to the evidence which the court overruled. It is insisted 
that the court should have sustained said demurrer because evi- 
dence discloses that plaintiff violated said “book warranty”” clause. 
Not so. On this point there is no dispute as to the facts. Con- 
sidering the entire record, which we of right should do where, as 
here, at the close of plaintiff’s evidence a demurrer thereto is 
overruled and defendant introduces other and further evidence, 
the evidence discloses that on December 20, 1906, plaintiff was 
the owner of a cotton gin at Mangum; that the gin connected 
with a cotton house some 50 feet long by 20 feet wide from 
which the gin drew cotton by means of a suction pipe. On 
said date plaintiff began to buy and gin boll cotton, and continued 
so to do up to April 12, 1907, the date of its loss. This cotton 
came into the ginyard by wagonloads from adjacent farms, and 
what could not be ginned each day was put into this cotton house, 
which as the season progressed was enlarged, and reached the 
final dimensions of 200 feet long, 20 feet wide, and 10 feet 
high. As the cotton thus accumulated five additional ware- 
houses of the same dimensions were erected by the insured 
parallel to and within about 10 feet of each other, one on the 
east and four on the west of the original cotton house, some 
with, others without, floor. Payment for this cotton was made 
by checks, the stubs of which were preserved by plaintiff, and 
gave the date and number of pounds purchased, the price thereof 
per hundred, and the total price paid. They disclosed that the 
lowest price paid during those dates to be 50 cents per hundred, 
the highest to be $1.75, and the average to be $1.29. 

At the time four of these policies were issued, that is, on Feb- 
ruary 21, 1907, these warehouses were complete and practically 
full of this boll cotton. Thereafter “some forty or fifty loads” 
were brought and distributed among them, and on March 4, 1907, 
the date of the policy in the German-American Company, they 
were all full, and not a pound of cotton thereafter put into any 
of them up to the time of the loss. After this insurance was 
placed on this unginned cotton in these six warehouses, filled as 
we have stated, cotton continued to arrive and was ginned and a 
record of the bales of all boll cotton kept and stamped “B” to 
distinguish it from the custom cotton. At the time of the loss 
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only the cotton from the original cotton house, which was 
50x20 as stated, had been removed and ginned. With that ex- 
ception all six of these warehouses were full at the time of the 
fire. ‘The books and records of this business kept by plaintiff 
consisted of the checks and stubs, as stated, daybook, ledger, 
balebook, which showed the number and weights of the bales of 
cotton ginned, and daily reports sent to the secretary and treasurer 
of the company at Chickasha. These reports gave the number 
of bales of cotton ginned that day, the weights of the bales, and 
the number of pounds of boll cotton used to make a bale. 


This much of the evidence is sufficient to show what was re- 
quired of plaintiff by said book warranty clause. The case was 
tried upon the theory, acquiesced in by all concerned, that plain- 
tiff before he could recover was required to show the amount of 
boll cotton that went into and was taken from these warehouses 
from December 20, 1906, the date the first boll cotton was 
bought. In consequence, the record is voluminous. It is ap- 
parent that this book warranty clause was not retrospective in its 
nature, and that the books of faithful record required thereby 
to be kept was not intended to cover transactions prior to the 
date of the execution of the policies. In other words, it re- 
quired that plaintiff keep the book referred to beginning with 
that date, and show thereby a “faithful record of all cotton put 
into or taken from” these warehouses, beginning with the dates 
of the policies. 

In Liverpool, etc., Insurance Co. vs. Sheffy, 71 Miss. 919, 16 
South. 307, speaking of the duties of the insured under the “iron 
safe” clause, the court said :— 

“His duty was to keep a set of books showing a record of 
business thereafter transacted, including future purchases and 
sales. He did not consent to preserve indefinitely his old books, 
showing all the past transactions.” 

Thus it will be seen that had plaintiff preserved a faithful record 
of the forty or fifty loads of cotton put into these warehouses 
after the date of these policies and the amount of cotton taken 
thereafter from the original cotton house, the terms of the war- 
ranty would have been performed. Recognizing the fact that the 
nonperformance of this warranty was a condition subsequent and 
that the allegation of its performance or waiver had no 
proper place in the petition, and that its nonperformance was 
defensive matter (Great Western Life Ins. Co. vs. Sparks, 38 
Okla. 398, 132 Pac. 1092, 49, L. R. A. [N. S.] 724), defendant 
set it up in the answer upon which issue was joined by reply of a 
general denial, and the question for us to now determine is 
whether the evidence reasonably tends to prove that this con- 
dition in the policy was performed by the insured. 


[3] It is a general rule that a substantial compliance with 
this warranty is sufficient. German Amer. Insur. Co. vs. Fuller, 
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26 Okla. 722, 110 Pac. 763; Shawnee Fire Insur. Co. vs. Thomp- 
son, 30 Okla. 466, 119 Pac. 985; Home Insur. Co. vs. Ballard, 
32 Okla. 723, 124 Pac. 316. Also as stated in 2 Cooley’s Briefs 
on Life Insurance, page 1825, it is a general principle that the 
purpose of the clause is accomplished when the insured produces 
data from which the amount and value of goods in stock at the 
time of the fire can be reasonably ascertained. The same authority 
states, at page 1822, that the requirements of the warranty are 
met when the insured “shall keep such books in such a manner as 
that they shall constitute a record of business transactions which 
a person of ordinary intelligence accustomed to accounts can un- 
derstand.” See, also, Malin vs. Mer., etc., Ins. Co., 105 Mo. 
App. 625, 80 S. W. 56. 


[4] Guided by these rules the evidence discloses that in plain- 
tiff’s attempt to establish a waiver (which we will not consider) 
it developed that within a few days after the loss an adjuster for 
four of the defendant companies and another for the defendant 
German-American Insurance Company visited the scene of the 
loss, with power to adjust the same, and that plaintiff turned 
over to them for that purpose all the records it had kept pertain- 
ing thereto, which were the checks, stubs, daybook, ledger, and 
daily reports aforesaid, which they examined, and therefrom as- 
certained the amount of cotton in the warehouses at the date of 
the fire, and agreed with plaintiff what the same was, and the 
extent of his loss to be 2,640,000 pounds. The evidence fails to 
disclose any objection to the record kept or any difficulty in arriv- 
ing at said conclusion or in arriving at the further understanding 
between plaintiff and the adjuster, in effect, that the only ques- 
tion between them was the cash value of this cotton at the time 
of its loss and the consequent amount of recovery under each 
policy. The evidence further discloses that since said adjustment 
plaintiff had rested in apparent security upon the assumption that 
said data, once furnished, would no longer be required to be 
produced by defendant, and has since neglected to preserve it in 
whole. In consequence the daybook and a part of the daily re- 
ports have been lost or destroyed, and were not in evidence at 
the trial in proof of loss, and consequently are not ‘now before 
us to aid in determining whether this warranty was substantially 
complied with. One thing is certain, however, and that is that 
plaintiff had a right to establish his loss by any competent evidence 
of his own choosing, and this case falls squarely within the gen- 
eral rule that the purpose of this clause was accomplished when 
plaintiff produced data from which he satisfied the minds of the 
adjusters, whom we presume are reasonable men, of the amount 
of cotton on hand at the time of the fire. As proof of the fact 
that the data was sufficient from which to reasonably ascertain 
the extent of the loss, the jury considered substantially that same 
data, and arrived at substantially the same conclusion as to the 
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amount of loss as was arrived at by the adjusters. We are 
therefore of opinion that the evidence reasonably tends to prove 
that the plaintiff complied with the requirement of the clause, 
and hence the court was right in overruling the demurrer to the 
evidence and letting that question go to the jury. We are also of 
the opinion that, in addition thereto, by showing that it took 
2,000 pounds of this cotton to make a bale, and by accounting 
for the number of bales made from this boll cotton, the evidence 
reasonably tended to prove the amount of this cotton that went 
into and was taken from these warehouses up to the time of the 
loss, and that hence the court did not err in sending the question 
of the extent of the loss to the jury. There is no merit in 
the contention that the evidence, introduced to prove said 
ascertainment of and agreement to the extent of the loss 
by the adjuster, was incompetent for the reason that the 
same was made as an offer of compromise, and hence was 
not admissible in evidence. This for the reason that at the 
time of said ascertainment and agreement there was no semblance 
of a controversy existing between the parties to be compromised, 
and no intimation that one would ever arise over the adjustment 
and settlement of this loss. It is next assigned that the court 
erred in permitting witnesses for the plaintiff to testify as to the 
actual cash value of the property on the day of the fire. Defend- 
ant says :— 


“The authorities which we have hereinbefore cited show that 
before evidence of the actual value can be introduced or enter- 
tained it must be shown that there was no market value and, the 
evidence being overwhelming on the point that there was a market 
value, the evidence of these witnesses was incompetent. All of 
these witnesses testified that in their opinion the fair, reasonable 
cash value of this cotton on the day of the fire was $2 per 
hundred, and each of them also further testified that they based 
their opinion, not only upon what cotton was selling for on the 
day of the fire, but also included in this value the profit which 
they estimated could have been made out of the cotton by ginning 
it. * * * ‘he highest price paid for that cotton on the market 
at Mangum being $1.75, the price that was paid for this cotton 
on the date of the fire being $1 and the average price being $1.29, 
it naturally follows that the market value of this cotton on the 
date of the fire could not possibly have been $2 per hundred, and 
in fixing the value at $2 per hundred the jury beyond any ques- 
tion adopted the value as given by the witnesses for defendant 
in error and, inasmuch as this evidence was wholly incompetent 
for the reason that it included unrealized profits, we insist that 
the verdict of the jury was not sustained by sufficient evidence.” 

Each of the five policies sued on reads :— 


“This company shall not be liable beyond the actual cash value 
of the property at the time any loss or damage occurs.” 
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[6] Accepting the concession made by defendant in error that 
cash value and market value are synonymous terms, we think he 
overstates the testimony, and that an examination thereof fairly 
discloses that most of the witnesses on this point did not include 
unrealized profits in testifying to the actual cash value of the 
cotton in the warehouses at the time of the loss. There is no 
question that all were properly qualified. The witness Pace was 
asked whether or not he knew the fair cash value of this cotton 
contained in these warehouses per pound or per hundred pounds 
at the time of the fire, to which he answered, “Yes,” and that in 
his opinion it was worth $2 per hundred. He further stated that 
all the cotton destroyed could have been sold on the market then 
and there at that price. His testimony failed to disclose that he 
included in his estimate unrealized profits. The same is equally 
true of the witness Moore. It was only on cross-examination, 
after each witness had testified that the fair cash value of the 
cotton was as stated, that some of them testified that such could 
have been realized from the cotton after it had been ginned and 
sold. Upon a careful reading of all the testimony upon this 
point the most that can be said in favor of defendant’s contention 
is that, after testifying as stated, upon cross-examination they 
were led to say that $2 per hundred could have been realized net 
for the cotton after it had been ginned and sold upon the market. 
But, assuming the full scope of defendant’s contention as to what 
the testimony of some of the witnesses discloses, we cannot say, 
in view of what this and other courts have held the instructions 
of the court on this point, which are not complained of, that such 
would constitute reversible error. In Meeker vs. Chicago, etc., 
Co., 84, Ill. 276, the court said :— 

“In trover for the conversion of steel ingots, there was no di- 
rect proof of their market value at the time of the conversion, but 
it was proved that steel made from such ingots was worth a certain 
sum per pound, and how much it would cost to convert the ingots 
into merchantable steel. Held, that the proof furnished sufficient 
data to enable the jury to approximate the value of the ingots 
by taking the cost of converting them into steel from the market 
value of merchantable steel.” 

In Chicago, R. I. and P. R. Co. vs. Johnson, 25 Okla. 760, 107 
Pac. 662, 27 L. R. A. (N. S.) 879, we said :— 

“The measure of damages for the destruction of a growing 
crop is its value at the time and place, and in the condition it was 
in, when destroyed. * * * It is permissible as a means of 
arriving at the value of a growing crop to prove its probable 
yield under proper cultivation, the value of such yield when 
matured and ready for sale, and also the expense of such culti- 
vation, as well as the cost of its preparation and transportation 
to market; the difference between the value of the probable crop 
in the market and the expense of maturing and placing it there, 
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in most cases, will give the value of the growing crop with as 
much certainty as can be attained by any other method.” 

In Gulf, C. & S. F. R. Co. vs. Sumrow (Tex. App.) 18 S. W. 
135, it is held that :— 

“It is not error to admit the evidence objected to by appellant, 
as to the damage done to appellee’s crop. It is evident from ap- 
pellee’s claim that it was for damages for the partial destruction 
of his matured, but ungathered cotton crop. In arriving at an 
estimate of such damage it was competent for him to prove that 
the cotton destroyed would have made, when gathered, ginned 
and baled, three average bales, and that the market value of said 
three bales would have been $40 each, less the expense of gather- 
ing, ginning and baling, which would have been $10 per bale. 
Such evidence with reasonable certainty fixed the market value 
of the ungathered cotton which had been destroyed. If the cotton 
destroyed had not been matured at the time of its destruction, a 
conjectural estimate of what the crop would have produced 
would not have been sufficient or admissible evidence to prove 
market value.” 

And so we say that the average price plaintiff paid therefor 
between December 20, 1906, and its loss had nothing to do with 
the cash value of the cotton at that time and, in view of the fact 
that this was the first season that boll cotton was attempted to be 
ginned and, so far as the evidence discloses, did not have at that 
time a strictly market value in that community, we are of the 
opinion that the court did not err in permitting the witnesses to 
state, after they had testified that the actual cash value was $2 per 
hundred, and that such it would bring on the market there at that 
time, to further state, on cross-examination, not only that, but, 
in their opinion, it would net that amount after it had been ginned 
and sold upon the market. 

As stated in C. R. I. & R. Ry Co. vs. Johnson, supra, this we 
think is in keeping with the weight of authority. 

[7] Neither did the court err in refusing to instruct the jury to 
return a verdict for defendant, or in overruling the motion for 
judgment non obstante, nor was it “impossible to apportion the 
loss or to ascertain the liability of any company without knowing 
the amount of loss or damage in each warehouse.” Each of the 
five policies sued on was a blanket policy, and insured as one item 
the cotton in plaintiff’s six warehouses for $5,000. In evidence 
was introduced three other blanket policies issued prior thereto by 
the Virginia State Insurance Company to plaintiff, insuring as 
one item three of said warehouses in the total sum of $2,500. 
Each policy contained the three-fourths clause, supra, and pro- 
vided “that in the event of additional insurance thereon this 
company shall not be liable for its proportion only of three-fourths 
of such loss on each such item not exceeding the amount insured 
on each such item.”” Which meant that each company should bear 
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its own proportion of three-fourths of the loss. In other words, 
it meant just what the clause meant in Page et al. vs. Sun Insur. 
Co., 74 Fed. 203, 20 C. C. A. 397, 33 L. R. A. 249, which was 
that each company should not be liable for a greater proportion 
of any loss than the amount of insurance it had placed thereon 
bore to the whole insurance. Which means, that, as the total 
amount of these blanket insurance is $27,500, and three-fourths 
of the loss is $38,555.39, the share of that amount to be paid by 
each of these five defendants is 5000/27500 of that amount, or 
more than $5,000, rendering apportionment unnecessary. It fol- 
lows that it was unnecessary to know the amount of loss or 
damage in each warehouse before the plaintiff could recover, and 
that the jury did right to find against defendants for the full 
amount of their respective policies. For the reason that the 
Virginia Company is not before us, what we might say concerning 
their contribution to this loss would not be binding on them. But 
it might be said in passing, their proportion of the loss may be 
ascertained in the same way. In Page, etc., vs. Sun Insur. Co., 
supra, plaintiffs were the owners of certain building material 
situated on two certain blocks in a certain city. A fire caused a 
loss of some $30,000 on that portion of the property situated on 
the westerly block, but caused no damage or loss upon the prop- 
erty situated upon the other block. At the time of the fire the 
plaintiff held policies of insurance to the amount of $40,000 on 
the entire property situated on both blocks, and policies to the 
amount of $10,000 upon that portion of this property situated on 
the westerly block. One of the $10,000 policies was for $2,500, 
and was issued by the Sun Insurance Company, and contained a 
clause in effect the same as in the instant case. In a suit on the 
$2,500 policy the court held that both the $10,000 insurance on 
the westerly block only and the entire $40,000 insurance upon the 
property of both blocks covered the property situated on the west- 
erly block and described in the policy sued, and that the plaintiff 
could recover only 2500/50000 of the amount of the loss on this 
policy. There, as here, both were blanket policies, and Sanborn, 
Circuit Judge, affirmed the judgment of the trial court. 

There are other assignments of error, and among them it is 
sought to question admissibility of evidence and certain charges 
to the jury. We have examined them all and, finding no re- 
versible error, and believing that substantial justice has been done, 
the judgment is affirmed. 
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SUPREME COURT OF WASHINGTON. 


BANK OF ELLENSBURG 
US. 


PALATINE INS. CO. (No. 11774.)* 


1, INSURANCE—CONSTRUCTION OF POLICY—PARTIES. 


The soliciting agents for a fire insurance company wrote a policy upon 
an abattoir, loss payable to a bank as its interest might appear. The 
agents were also the president and cashier, and the owners of nearly 
all of the capital stock of the bank. On the date of the policy they 
wrote to the insurance company that they had issued the policy, stat- 
ing that they noticed that abattoirs were not on the prohibited list; 
that the bank had a real estate mortgage on the premises; that the 
physical risk was, for one of its class, a good one, and that the moral 
risk was first-class; that the corporation named as owner in the 
policy had gone out of business, as its president was a very sick 
man, and the business had been leased to another flourishing concern. 
The insurance company replied that abattoirs were on the prohibited 
list, but that, in view of the agents’ interest in the property, they 
would accept the risk, subject to inspection. The policy contained the 
usual clause against transfer of title or interest. As a matter of 
fact the insured company had not gone out of business because of the 
sickness of its president, but because it was insolvent, and a receiver 
had been appointed for it, and at the time the policy was written the 
mortgage to the bank had been foreclosed and the decree entered. 
Held, that the policy was a contract between the bank and the in- 
surance company for the benefit of the former. 


(For other cases, see Insurance, Cent. Dig. §§ 704-708, 762, 781, 827, 841, 
874, 890, 903; Dec. Dig. § 311.) 


2. INSURANCE—VOIDANCE FOR MISREPRESENTATION—MA- 
TERIALITY. 


The misrepresentation that the moral risk was first-class, and that the 
insured had gone out of business, as its president was a very sick 
man, and the failure to disclose the insolvency of the insured and 
the foreclosure of the mortgage against the premises were material 
misrepresentations which vitiated the policy. 


(For other cases, see Insurance, Dec. Dig. § 284.) ) 


Department 1. Appeal from Superior Court, Kittitas County; Ralph 
Kauffman, Judge. 


Action by the Bank of Ellensburg against the Palatine Insurance 
Company. Judgment for the defendant, and plaintiff appeals. Affirmed. 


Pruyn & Hoeffler, of Ellensburg, and M. J. Gordon, of Tacoma, for 
Appellant. 
Bogle, Graves, Merritt & Bogle, of Seattle, for Respondent. 


* Decision rendered, Oct. 9, 1914. 143 Pac. Rep. 447. 
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Gose, J. 

This is an appeal from a judgment entered in favor of eg 
fendant in an action to recover upon a fire insurance policy. ‘The 
policy runs to Ellensburg Meat Company, a corporation, loss, if 
any, payable to the appellant as its interests may appear. It bears 
date November 21, 1910. On that date E. H. Snowdon and 
P. H. W. Ross, who were soliciting agents for the respondent, 
doing business as a partnership under the firm name of Snowdon 
& Ross, wrote the respondent as follows :— 

“We do not find abattoirs on your prohibited list. We have 
bound you $2,000.00 on the finest one in this county. Loss 
payable to our bank. We shall deem it a favor if you will carry 
this line for us, which we imagine you easily could with your 
splendid reinsurance facilities. We need the protection. This 
is not a chattel mortgage. We hold a real estate mortgage on the 
twenty-eight acres of land on which the plant stands. It is a 
valuable property and the physical risk, for one of its class, is 
a good one. The moral risk is first-class. The Ellensburg Meat 
Company has gone out of business, as its president is a very sick 
man, but the business is leased to the Kittitas Meat Company, a 
subbranch of the Carstens Packing Company, which is a flourish- 
ing concern, doing a good business in the premises of the Ellens- 
burg Meat Company. ‘The risk is shown on the Sanborn map on 
page 22, block 1001. We have sweetened this risk by a new line 
on a fine new dwelling and if you do take this for us we will try 
to reciprocate in other ways.” 

On November 25th the respondent answered as follows :— 


“We acknowledge receipt of your favor of the 21st inst., to 
the effect that you have written a loss of $2,000 on this risk, loss, 
if any, payable to your bank. In view of your interest in the 
property we will accept a risk subject to inspection of Mr. Park- 
hurst. Also abattoirs are on our prohibited list. See Slaughter- 
houses.” 

Snowdon was then the president of the appellant bank, and 
Ross was its cashier, and they owned substantially all of its capi- 
tal stock. The policy contained the following provisions :— 

(a) “This entire policy will be void if, with the knowledge of 
the insured, foreclosure proceedings be commenced or notice be 
given of sale of any property covered by this policy by virtue of 
any mortgage or trust deed, or if any change other than the death 
of insured takes place in the interest, title or possession of the 
subject of insured, whether by legal process or by judgment or 
by voluntary act of insured otherwise.” 

And -— 

(b) “This entire policy shall be void if the insured has con- 
cealed or misrepresented in writing or otherwise any material 
fact or circumstance concerning this insurance or the subject 
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thereof, or if the interest of the insured in the property be not 
truly stated therein.” 

The property was destroyed by fire on the 19th day of 
July, 1911 

[1] The policy is a contract between the appellant and the 
respondent for the benefit of the former. Boyd vs. Thuringia 


Ins. Co., 25 Wash. 447, 65 Pac. 785, 55 L. R. A. 165. 


[2] It will be observed that the letter of Snowdon & Ross, 
which forms the basis of the contract of insurance, represented 
“the moral risk is first-class. The Ellensburg Meat Company 
has gone out of business, as its president is a very sick man.” 
The moral risk was not good. The Ellensburg Meat Company 
had not gone out of business because its president was a very sick 
man. It had gone out of business because it had been adjudged 
to be and admittedly was insolvent, and because its property had 
been placed in the hands of a receiver. This fact was not dis- 
closed in the letter. The mortgage of the appellant had been 
foreclosed, and a decree had been entered some months before 
the letter was written. This fact was not disclosed in the letter. 
The letter accepting the risk advised that abattoirs were on the 
prohibited list. The failure to disclose the fact that the mortgage 
had been foreclosed, that the Ellensburg Meat Company was in- 
solvent, and that its property was in the hands of a receiver, 
coupled with the statement that the moral risk is “first-class,” 
vitiated the policy. 

“Representations to insurers before or at the time of making 
the contract are a presentation of the elements upon which to 
estimate the risk proposed to be assumed. They are the basis of 
the contract—its foundation, on the faith of which it is entered 
into. If wrongly presented in any respect material to the risk, 
the policy that may be issued thereupon will not take effect. To 
enforce it would be to apply the insurance to a risk that was never 
presented.” May on Insurance (4th Ed.) § 183. 

We announced a like principle in Algace Co. vs. Corporation, 
etc.. Assur., 68 Wash. 173, 122 Pac. 986. While the facts are 
not the same, we recognized the principle that any fact which 
rendered a risk more hazardous was a material one. In Weigle 
vs. Cascade Fire, etc., Co., 12 Wash. 449, 41 Pac. 53, quoting 
from 1 Wood on Insurance, p. 555, we said :— 

“Where the conduct of the assured, either by acts of omission 
or commission, are such as influence the insurer in either or any 
of these respects, it in law is fraudulent, even though the insured 
did not know that his conduct was of that character, or did not 
intend to mislead the insurer. It is not essential that the con- 
duct of the assured in these regards should be such as indicate 
bad faith on his part.” 

Snowdon & Ross were experienced insurance men. ‘Their 
letter shows that they knew that abattoirs were not desirable 

Vol. XLIV.—48 
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risks. They were advised that abattoirs were on the prohibited 
list. It was their duty in this letter to disclose everything material 
to the risk, and to make a truthful statement of the facts. They 
assured the respondent that the moral risk was good, and yet 
withheld material facts which, if disclosed, would no doubt have 
deterred the respondent from entering into the contract. Be that 
as it may, the facts which we have stated were known to them 
and were omitted and, being material facts, the failure to state 
them avoids the policy. As we have said, the statement that 
the meat company, the owner of the property, had gone out of 
business because its president was a very sick man was untrue. 
The appellant’s abstract does not show whether he was or was 
not a very sick man, or whether he was sick at all. It does, how- 
ever, show that the company had suspended business because of 
its insolvency, and because its property was in the hands of a 
receiver. Dunham vs. Citizens’ Ins. Co., 34 Wash. 205, 75 
Pac. 804. 

There is another circumstance worthy of notice. After the 
property was burned, Snowdon & Ross indorsed upon the policy 
a statement that the mortgage was in process of foreclosure. 
The property had been sold to the appellant under the decree of 
foreclosure about two months before the date of the fire. This 
indorsement was removed by Snowdon & Ross when the respond- 
ent commenced inquiring about it. 

The appellant has cited Pioneer, etc., Loan Co. vs. Providence, 
etc., Co., 17 Wash. 175, 49 Pac. 231, 38 L. R. A. 397. In that 
case the change of title which it was claimed vitiated the policy 
occurred after the application and payment of the premium and 
before the delivery of the policy. The facts as they existed at 
the time of making the application were truthfully stated. 


The judgment is affirmed. 
Crow, C. J., and Chadwick, Ellis, and Main, JJ., concur. 


ore 


PEOPLE vs. PANAGOIT. (Cr. 497.)* 
(District Court of Appeal, First District, Caiifornia.) 


1. INSURANCE—FIRE INSURANCE—PROOFS OF LOSS—FRAUD 
—OFFENSES—STATUTES. 

Pen. Code, § 549, provides that every person who presents any false or 
fraudulent claim, or proof in support of any claim, on any contract 
of insurance, etc., is punishable. Held, that the statute is not con- 
fined to claims arising in and presented to a court of justice, but 
includes any or every person, firm, or corporation who may or might 


* Decision rendered, July 22, 1914. 143 Pac. Rep. 70. 
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be liable under a contract of insurance for the payment of a fraudu- 
lent claim or proof of loss presented. 


(For other cases, see Insurance, Cent. Dig. § 36; Dec. Dig. § 31.) 


2. INDICTMENT AND INFORMATION —INSUFFICIENCY OF 
EVIDENCE. 


There being no statute authorizing the court to inquire into the sufficiency 
of the evidence on which a grand jury returned a verdict the court 
has no power to entertain an objection to an indictment on the ground 
that the testimony taken before the grand jury was insufficient to 
support it. 


(For other cases, see Indictment and Information, Cent. Dig. §§ 50-61; 
Dec. Dig. § 10.) 


3. CRIMINAL LAW — EVIDENCE — ADMISSIONS — WITNESSES 
‘ —PRIVILEGE—STATUTE. 


Pen. Code, § 1324, provides that any person offending against any of the 
provisions of the Code, or against a law of the state, is a competent 
witness against any other person so offending, and may be com- 
pelled to testify; but if the witness demands that he be excused on 
the ground that his testimony will incriminate him, he shall not be 
excused from testifying, but shall not thereafter be liable to prosecu- 
tion based on such testimony. Held, that such section has no appli- 
cation to an inquiry which is not based or held on legal authority, and 
hence where defendant, while in the office of the attorneys of a prose- 
cuting insurance company, made a statement, which was reduced to 
writing and preserved, the admissions contained therein were not ob- 
jectionable because accused was not apprised of his privilege under 
such section. 


(For other cases, see Criminal Law, Cent. Dig. §§ 1157-1162; - Dec. 
Dig. § 518.) 


4. INSURANCE—CORPORATE CAPACITY OF INSURANCE COM- 
PANY—EVIDENCE. 

Evidence of the general reputation of a corporation for doing insurance 
business was sufficient proof of its corporate capacity, in a prosecu- 
tion for fraudulently presenting to it a false claim of loss in violation 
of Pen. Code, § 549. 


(For other cases, see Insurance, Cent. Dig. § 36; Dec. Dig. § 31.) 
5. CRIMINAL LAW—TRIAL—INSTRUCTIONS. 


In a prosecution for presenting a false claim of loss to an insurance com- 
pany, defendant having admitted presenting the alleged claim to the 
company, an instruction that the presentation had been made was a 
mere statement of the evidence, and not error. 

(For other cases, see Criminal Law, Cent. Dig. §§ 1731, 1738, 1754-1764, 
1771, 1853; Dec. Dig. § 761.) 


6. CRIMINAL LAW—EVIDENCE—OTHER OFFENSES. 

While ordinarily evidence of another offense cannot be given, yet whenever 
the case is such that the proof oftered in support of the charge tends 
also to prove the commission of another offense, such proof is ad- 
missible. 

(For other cases, see Criminal Law, Cent. Dig. §§ 822-824; Dec. Dig. 
§ 369.) 
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7, CRIMINAL LAW — APPEAL— REMARKS OF COUNSEL — OB- 
JECTIONS NOT MADE AT TRIAL, 


An objection cannot be made for the first time on appeal to alleged mis- 
conduct of counsel in argument. 


o — see Criminal Law, Cent. Dig. §§ 1691, 2645; Dec. Dig. 
1037. 


8. CRIMINAL LAW—APPEAL—HARMLESS ERROR. 


Where, in a prosecution for presenting a false claim of loss by fire to an 
insurance company, the evidence established defendant’s guilt beyond 
all question, a conviction would not be set aside because of alleged 
error in remarks of the district attorney at the trial. 


— or) cases, see Criminal Law, Cent. Dig. §§ 3126, 3127; Dec. Dig. 
1171. 


Appeal from Superior Court, city and county of San Francisco; 
George H. Buck, Judge. 

Peter Panagoit was convicted of fraudulently presenting a false 
claim of loss by fire to the Liverpool & London & Globe Insurance Com- 
pany, and he appeals. Affirmed. 


Henry B. Lister, of San Francisco, for Appellant. 
U. S. Webb, Atty. Gen., and John H. Riordan, Deputy Atty. Gen., for 
the People. 


HENRY CLAY FIRE INS. CO. vs. BARKLEY.* 
(Court of Appeals of Kentucky.) 


1. PLEADING—EXHIBITS—USE OF. 


As exhibits by the express language of Civ. Code Prac. § 120, form a part 
of the pleadings, a petition seeking recovery on a fire policy, which 
did not unequivocally allege that plaintiff, the insured, was the owner 
of the property destroyed, may be aided by the averments in the 
proof of loss, attached as an exhibit, in which it was clearly stated 
that the insured was the owner, for, while an exhibit will not supply 
an omitted essential averment, it may aid a defective allegation. 

(For other cases, see Pleading, Cent. Dig. §§ 345, 944, 946, 947; Dec. 
Dig. § 310.) 


2. PLEADING—DEFECTS—CURE BY YERDICT. 


Where, in an action on a fire policy issued to plaintiff, the proof clearly 
showed that he was the owner of the property destroyed, a verdict 
in his favor cured the error of the petition, which did not explicitly 
allege plaintiff’s ownership. 


(For other cases, see Pleading, Cent. Dig. §§ 1451-1477; Dec. Dig. § 433.) 


3. TRIAL—INSTRUCTIONS—SUFFICIENCY. 
In an action on a fire policy, where the evidence for insurer tended to 


* Decision rendered, Oct. 8, 1914. 169 S. W. Rep. 747. 
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show that the insured himself had fired his property, and that for 
insured that it had been set fire to by his enemies, an instruction di- 
recting the jury to find for plaintiff, unless he himself set the *prop- 
erty on fire, is not erroneous in failing to present to the consideration 
of the jury the question whether plaintiff procured another to fire 
his property. 

(For other cases, see Trial, Cent. Dig. §§ 505, 596-612; Dec. Dig. § 252.) 


4, APPEAL AND ERROR—PRESENTATION OF GROUNDS OF 
REVIEW IN COURT BELOW. 

A party cannot complain on appeal that an instruction, which was ad- 
mittedly correct so far as it went, did not cover all the issues, where 
he did not request an additional instruction. 


(For other cases, see. Appeal and Error, Dec. Dig. § 216; Trial, Cent. 
Dig. § 628.) 


5. INSURANCE—FIRE INSURANCE—THREE-FOURTHS VALUE 
CLAUSE. 

The three-fourths value clause in fire policies does not apply to the 
estimated value of real estate insured, unless the insured has been 
guilty of fraud in fixing the value. 


(For other cases, see Insurance, Cent. Dig. §§ 1240, 1246; Dec. Dig. § 475.) 


6. INSURANCE — FIRE INSURANCE— VALUE OF REAL PROP- 
ERTY—FRAUD. 

The fact that estimates of the value of insured’s barn, which was insured 
for $900, varied from $600 to $1,000, does not show that the barn 
was fraudulently overvalued. 


(For other cases, see Insurance, Cent. Dig. §§ 597-600; Dec. Dig. § 281.) 


7, INSURANCE—FIRE INSURANCE—ACTIONS—INSTRUCTIONS. 


In an action on a fire policy, a charge that for the loss of the tobacco in- 
sured the jury should find three-fourths of the actual cash value, not 
to exceed $100 per acre for the number of acre§ of tobacco destroyed, 
placed a double limitation on the recovery, limiting it to three-fourths 
of the value of the tobacco destroyed, as well as to $100 per acre for 
all such tobacco. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669.) 


8. FIXTURES—STATUS. 


There is no well-defined general rule by which the legal character of 
fixtures may be determined; it depending on the relation of the 
litigants, the kind and use of the property, and the intention of the 
owner, rather than the permanent annexation to the freehold, which 
is not in all cases an essential. 


(For other cases, see Fixtures, Cent. Dig. §§ 1, 6, 7-13; Dec. Dig. §§ 1, 7.) 


9. APPEAL AND ERROR—REVIEW—ERRORS REVIEWABLE. 
A verdict for $1,600 in an action on a fire policy will not be reversed for 
an error which amounted to only $16. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4546-4554; Dec. 
Dig. § 1171.) 


10. APPEAL AND ERROR—REVIEW—HARMLESS ERROR. 


In view of Civ. Code Prac. § 134, requiring the disregarding of non- 
prejudicial errors, the failure of the court, in an action on a fire 
policy which covered tobacco in bulk*as well as in a barn, to limit 
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recovery for the loss of the tobacco to the amount specified in the 
‘policy, is not error, where the total recovery for the tobacco and 
barn exceeded the insurance on the tobacco alone by less than $200, 
although the barn itself was insured for $900. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4032, 4066, 4075, 4098, 
4101, 4454, 4540-4545; Dec. Dig. § 1170.) 


Appeal from Circuit Court, Scott County. 6 
Action by Church Barkley against the Henry CJay Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 


Ford & Ford, of Georgetown, and Matthew Walton, of Lexington, 


for Appellant. 
Bradley & Bradley, of Georgetown, for Appellee. 


ANDREWS vs. DIRIGO MUT. FIRE INS. CO.* 


(Supreme Judicial Court of Maine.) 


1, INSURANCE—NEGLIGENT FIRE—INCREASE OF RISK. 
Plaintiff, a man seventy-nine years of age, induced his daughter and her 


husband, J., to live with him on his property without any lease or 
special arrangement. Plaintiff had full control of the premises, but 
because of his age and feeble health left the work to J., who at- 
tempted to smoke meat which belonged to him and intended for use 
in the home, and while doing this in a shed, fire escaped and burned 
the house. J/eld, that in the absence of evidence that plaintiff had 
anything to do with the smoking of the ham or advised or consented 
thereto, there was no such alteration of the situation affecting the 
risk or increase of risk by or with plaintiff’s knowledge, advice, 
agency, or consent as would avoid the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 842-846; Dec. Dig. § 333.) 


2. TRIAL—QUESTIONS OF LAW—REASONABLE TIME. 
What constitutes reasonable time on undisputed facts is a question of law. 


(For other cases, see Trial, Cent. Dig. §§ 318, 320, 321, 323-327; Dec. 
Dig. § 136.) 


3. INSURANCE—PROOF OF LOSS—WAIVER. 


Where plaintiff’s dwelling house was destroyed by fire on May 2, 1913, and 
on June 18th following plaintiff received a letter from the secretary 
of the insurer, notifying him that the insurer could not legally pay the 
loss, such letter operated as a waiver of proofs of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


4. INSURANCE—FIRE POLICY—LOSS—PROOFS—REASONABLE 
TIME. 


Where plaintiff suffered a fire loss May 2, 1913, and on June 18th the in- 


surer notified him that it could not legally pay the loss, and proofs 
were filed August 5, 1913, there was sufficient basis for a finding that 


* Decision rendered, Oct. 14, 1914. 91 Atl. Rep. 978. 
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a statement in writing of the loss had been rendered to insured within 
a reasonable time. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


On Motion from Supreme Judicial Court, Androscoggin County, 
at Law. 

Action by L. C. Andrews against the Dirigo Mutual Fire Insurance 
Company. <A verdict was rendered for plaintiff, and defendant moves for 
a new trial. Overruled. 


Argued before Savage, C. J., and Cornish, Bird, Haley, Hanson and 
Philbrook, JJ. 


McGillicuddy & Morey, of Lewiston, for Plaintiff. 
Newell & Skelton, of Lewiston, for Defendant. 


oe 


SHAWNEE MUT. FIRE INS. CO. vs. SCHOOL BOARD OF 
SCHOOL DIST. NO. 31, GRADY COUNTY. 
(No. 2789.)* 


(Supreme Court of Oklahoma.) 


1NEW TRIAL— POWER TO GRANT—DEMURRER TO EVI- 
DENCE. 

A ruling on a demurrer to the evidence being a decision occurring at the 
trial, and to review which, on appeal, a motion for a new trial is 
necessary, it follows that, although the trial court sustained a de- 
murrer to the evidence, yet, upon a motion for new trial being filed, 
the court has the power to grant it. 

(For other cases, see New Trial, Cent. Dig. § 56; Dec. Dig. § 38.) 


2. APPEAL AND ERROR—DISCRETIONARY RULING—GRANT- 
ING NEW TRIAL. 

The discretion of the trial court in granting a new trial is so broad that 
its action in so doing will not be disturbed on appeal until the record 
shows clearly that the court has erred in its view of some pure and 
unmixed question of law, and that the order granting a new trial is 
based upon such erroneous view of the law. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3866-3870; Dec. 
Dig. § 978.) 


3. INSURANCE—POLICY—CONSTRUCTION. 

A policy of fire insurance in the standard form prescribed by chapter 38, 
art. 2, Rev. L. 1910, is not to be treated as a legislative enactment 
after it has been accepted by the parties but as a voluntary contract, 
which, like any other contract, derives its force and efficacy from the 
consent of the parties. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


* Decision rendered, Sept. 22, 1914. 143 Pac. Rep. 194. Syllabus by 
the Court. 
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4. INSURANCE—POLICY—CONSTRUCTION. 

The terms and provisions of the standard policy of fire insurance, the 
use of which is required by legislative enactment, are to be considered 
as employed in the sense in which they were used and interpreted by 
the courts before that form of policy was adopted. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


Commissioners’ Opinion, Division No. 2. Error from District Court, 
Grady County; Frank M. Bailey, Judge. 

Action by the School Board of School District No. 31, Grady County, 
Okla., a corporation, suing by R. C. Murnan, director, against the Shawnee 
Mutual Fire Insurance Company, a corporation. Judgment for plaintiff, 
and defendant brings error. Affirmed. 


F. C. Stanard, J. H. Wahl, and C. H. Ennis, all of Shawnee, for 
Plaintiff in Error. 
I’, E. Riddle, of Oklahoma City, for Defendant in Error. 


————_-——_$o@—____—_- 


BLAKELY vs. BRADLEY. (No. 8971.)* 


(Supreme Court of South Carolina.) 


1, APPEAL AND ERROR—WAIVER OF ERRORS. 
Exceptions not relied upon on appeal will not be considered. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4256-4261; Dec. 
Dig. § 1078.) 


2. INSURANCE—MUTUAL FIRE COMPANIES—MEMBER OF 
ASSOCIATION. 

Evidence held to show that the policies in a mutual insurance company 
were issued and delivered, and that defendant was liable for his 
assessment. 


(For other cases, see Insurance, Cent. Dig. §§ 436-456; Dec. Dig. § 197.) 


Appeal from Common Pleas Circuit Court, Laurens County; S. W. G. 
Shipp, Judge. 

Action by A. Ross Blakely, as receiver for the State Mutual Fire 
Insurance Company, against T. M. Bradley. From a judgment for plain- 
tiff, defendant appeals. Affirmed. 


L. D. Jennings, of Sumter, and Richey & Richey, of Laurens, for 
Appellant. 


FF, P. McGowan, of Laurens, for Respondent. 





~ * Decision rendered, Oct. 16, 1914. 83 S. E. Rep. 184. 
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STATE MUT. FIRE INS. CO. vs. KELLNER. (No. 342.)* 
(Court of Civil Appeals of Texas. El Paso.) 


1, INSURANCE — FORFEITURE— KEEPING INVENTORY —EN- 
TIRE OR SEVERABLE CONTRACT. 


In determining whether a clause in a policy insuring a building, fixtures, 
and a stock of merchandise, providing that the policy should be void 
unless an inventory and a set of books were kept, applied to the in- 
surance on the building and fixtures, the policy would be construed 
as a whole to determine whether there was anything in its language 
indicating that it was understood by the parties, or should have been 
understood by them, that the clause would apply to property other 
than the stock of merchandise, and the policy would not be construed 
as entire, unless its express provisions compelled such construction. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


2. INSURANCE — FORFEITURE — KEEPING INVENTORY — EN- 
TIRE OR SEVERABLE CONTRACT. 


A policy of insurance, specifying different amounts of insurance on a 
building, the furniture and fixtures therein, and a stock of merchan- 
dise, provided that the insurer should not be liable for the amount 
carried in excess of three-fourths of the actual value of each item; 
that insured would take an inventory at least once a year; and that 
unless such inventory, with a set of hooks showing the complete record 

: of business transacted since the taking of the inventory, was on hand 
at the date of the policy, one should be taken within thirty days there- 
after or the entire policy should be null and void, and that, in case of 
loss or damage to the personal property mentioned therein, the books 
must be delivered to the company. Held, that the policy -was sev- 
erable, and the failure to take an inventory and keep a set of books 
did not avoid the insurance on the building, furniture and fixtures; it 
appearing that the purpose of the provision, requiring an inventory 
and set of books, was to provide evidence to show the loss sustained, 
and the failure to take an inventory would not increase the hazard, 
nor would the taking thereof prevent fraud. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


Appeal from District Court, Harris County; Norman G. Kittrell, 
Judge. 

Action by Louis Kellner against the State Mutual Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 


Mangum & Townsend, of San Antonio, and Ring, Carothers & Brown, 
of Houston, for Appellant. 

Barkley & Green, of Houston, and Marsene Johnson, of Galveston, for 
Appellee. 


* Decision rendered, July 2, 1914. Rehearing denied, Oct. 5, 1914. 
169 S. W. Rep. 636. 
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KIEFERT vs. MAPLE VALLEY MUT. HOME FIRE INS. 
CO. (No. 24.)* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—ADJUSTMENT OI’ LOSS—TENDER—EFFECT— 
RECOVERY OF INTEREST. 

Where, under an insurance policy providing that the amount of a loss 
should be payable sixty days after notice and proof of loss, the com- 
pany, within such time, tendered $240, and kept the offer ‘good, and 
a jury subsequently found, not only that the loss was only $240, but 
that the parties had agreed to adjust it at that sum, insured was not 
entitled to interest from the date of the adjustment. 


(For other cases, see Insurance, Cent. Dig. § 1494; Dec. Dig. § 598.) 


2. INTEREST — TENDER OF PRINCIPAL — SUFFICIENCY — 
WAIVER OF OBJECTIONS. 

The offer of a check constitutes a good tender, so as to stop interest, if 
no objection be made at the time on the ground that it is not a legal 
tender, but it is refused upon some other ground. 


(For other cases, see Interest, Cent. Dig. § 114; Dec. Dig. § 50.) 


3. APPEAL AND ERROR-— REVIEW —AMENDMENT TO CON- 
FORM TO PROOF—TREATING ANSWER AS AMENDED. 
Where, though a tender was not definitely pleaded in the answer, the 
evidence relative thereto came in without objection, and the facts 
appeared from plaintiff's own evidence, the pleadings might be con- 
sidered as amended in furtherance of justice. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3621, 3622; Dec. 
Dig. § 889.) 


Appeal from Circuit Court, Oconto County; William B. Quinlan, 
Judge. 

Action by Henry Keifert against the Maple Valley Mutual Home Fire 
Insurance Company. From a judgment for plaintiff for an insufficient 
amount, he appeals. Affirmed. 


Lehner -& Lehner, of Oconto Falls, for Appellant. 
John B. Chase, of Oconto, for Respondent. 


* Decision rendered, Oct. 6, 1914. 148 N. W. Rep. 864. 





——_——#+9 


C. C. HENDEE CO. vs. INSURANCE CO. OF STATE OF 
PENNSYLVANIA.* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—AGENTS—AUTHORITY TO ACT FOR INSURED. 


Where insurance agents had authority from plaintiff to select the insurance 
companies and determine the amount of insurance to be placed in 
each company on plaintiff's property, but plaintiff fixed the total 


* Decision rendered, Oct. 27, 1914. 149 N. W. Rep. 147. 
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amount of insurance to be carried, and the agents had no authority 
to vary such amount, they had no authority to cancel a policy. 


(For other cases, see Insurance, Cent. Dig. §§ 115, 116; Dec. Dig. § 80.) 

2. CORPORATIONS—AGENTS—APPARENT AUTHORITY. 

Though a majority stockholder in a corporation managed the financial 
part of its business and signed checks on its bank account, which were 
countersigned by the president, he had no apparent authority to 
authorize the cancellation of an insurance policy on the company’s 
property, where the insurance company’s agents had previously dealt 
only once with him, upon which occasion they received a check signed 
by him for a bill against the corporation; the signature to the check 
having been obtained at such stockholder’s place of business, and not 
at the corporation's office. 


(For other cases, see Corporations, Cent. Dig. §§ 1588, 1602-1610; Dec. 
Dig. § 399.) 


3. CORPORATIONS—AUTHORITY OF OFFICERS—SUFFICIENCY 
OF EVIDENCE. 

Where the business of a corporation was conducted by the majority stock- 
holder, who looked after the financial part of the business, and the 
president, who had general control of the rest of its affairs, and its 
funds were kept in a bank account in the name of another company, 
and drawn out on checks signed by such stockholder, and counter- 
signed by the president, each using his name without any official desig- 
nation, but the agents of an insurance company dealt with the cor- 
poration as such and, except as to strictly financial matters, the 
president had authority to direct what should be done, the lower 
court’s conclusion that such stockholder had no authority to authorize 
the cancellation of an insurance policy on the corporation’s property 
will not be disturbed on the theory that the business of the corporation 
was carried on as a partnership, or that the stockholder was an agent 
ot the corporation. 


(For other cases, see Corporations, Cent. Dig. §§ 1717, 1718, 1724, 1726- 
1735, 1737, 1743, 1762; Dec. Dig. § 432.) 


Appeal from Circuit Court, Milwaukee County; F. C. Eschweiler, 
Judge. 

Action by the C. C. Hendee Company against the Insurance Company 
of State of Pennsylvania. A judgment of the civil court in favor of de- 
fendant was reversed by the circuit court, and judgment rendered for 
plaintiff, and defendant appeals. Affirmed. 


This action is on an insurance policy, and was begun in the civil 
court and appealed to the circuit court. On June 16, 1912, the defendant 
insured property belonging to plaintiff to the amount of $2,500 with the 
privilege on the part of the insured to cancel the policy upon request. 
About 11 o’clock in the evening of July 3, 1912, the property was de- 
stroyed by fire. There was coinsurance on the same property. The de- 
fense was that on the afternoon of July 3d previous to the fire the policy 
was canceled by the defendant at the request of one Rosenberg, and of 
Greene Bros. & Hansen, who, it is claimed, were duly authorized to cancel 
it. The civil court found in favor of the defendant. The circuit court 
upon appeal reversed the judgment of the civil court, found that there 
was no cancellation of the policy, and ordered judgment for plaintiff, from 
which defendant appealed. 


Quarles, Spence & Quarles, of Milwaukee (I. A. Fish, of Milwaukee, 
of counsel), for Appellant. 
Charles H. Hamilton, of Milwaukee, for Respondent. 
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ROSENTHAL er at. vs. INSURANCE CO. OF NORTH 
AMERICA.* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—FIRE POLICIES—CONSTRUCTION. 

The rule that policies of insurance should be liberally construed in favor 
of insured, because prepared by the insurer, has no application, where 
the contract is in the form prescribed by statute. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


2. INSURANCE—FIRE POLICIES—CONSTRUCTION. 


In case of ambiguity in an insurance policy, it should be construed in favor 
of indemnity to insured, rather than as being useless and nugatory. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


3. INSURANCE—FIRE POLICIES—CONSTRUCTION. 


Where a policy insuring horses against fire while contained in a described 
barn also used the language of St. 1913, § 1941-43, which provides for 
indemnity against loss of the property while contained in the location 
described, and not elsewhere, insured could not, on the theory that it 
was contemplated between the parties that the horses might of ne- 
cessity be taken from the barn to permit repairs, recover for their 
loss while away from the barn; there being no ambiguity of language 
or waiver of that provision in the policy. 


(For other cases, see Insurance, Cent. Dig. § 351; Dec. Dig. § 165.) 


Appeal from Circuit Court, Milwaukee County; W. J. Turner, Judge. 

Action by J. Rosenthal and others against the Insurance Company of 
North America. From an order overruling a demurrer to the complaint, 
defendant appeals. Reversed and remanded. 


Gill & Barry, of Milwaukee, for Appellant. 
Michael Levin, of Milwaukee, for Respondent. 


* Decision rendered, Oct. 27, 1914. 149 N. W. Rep. 155. 
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MARINE. 


DISTRICT COURT OF APPEAL OF CALIFORNIA. 


Tuirp DIsTRICT. 


CALIFORNIA CANNERIES CO. 
vs. 


CANTON INS. OFFICE, Limitep. (Civ. 1227.)* 


1. INSURANCE—ACTIONS ON CONTRACTS—BURDEN OF 
PROOF. 

In an action on a contract of marine insurance, where the answer raised 
an issue as to whether the contract covered the particular loss for 
which suit was brought, it was incumbent upon plaintiff to show that 
defendant had promised to indemnify against such loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


2. INSURANCE — CONTRACTS OF INSURANCE — WRITINGS 
CONSTITUTING. 

A certificate issued to plaintiff by brokers certifying that there was insured 
with defendant $8,098 for account of plaintiff on certain cases of 
canned goods, loss, if any, payable to assured or order on surrender of 
the certificate, and that it was understood and agreed that the certifi- 
cate represented and took the place of the original policy, and con- 
veyed all the rights of the original policyholder for the purpose of 
collecting any loss or claim as fully as if the property was covered by 
a special policy, direct to the holder of the certificate, did not purport 
to be, and was not, a contract or part of a contract of insurance, but 
a mere memorandum that the brokers had effected insurance with 
defendant, and as it presupposed the issuance of a policy, it necessarily 
put plaintiff upon inquiry to ascertain the terms of the policy in order 
to determine what rights were secured thereby to the policyholder. 


(For other cases, see Insurance, Cent. Dig. §§ 172, 178; Dec. Dig. § 124.) 


3. INSURANCE — INSURANCE AGENTS — AUTHORITY — SUF- 
FICIENCY OF EVIDENCE. 

In an action on‘an alleged contract of marine insurance, evidence held in- 
sufficient to show that brokers, who issued to plaintiff a certificate 
certifying that they had effected insurance with defendant, were agents 
of defendant, or authorized to issue such certificate for defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 155, 1707-1728; Dec. Dig. 
§ 665.) 


4. INSURANCE—CONSTRUCTION OF CONTRACT—PAROL EVI- 
DENCE. 


In an action on a certificate certifying that plaintiff was insured on certain 
cases of canned goods on board a steamer “as per policy No. 76491 
(English policy conditions),” subject to all the terms and conditions 

of such policy, evidence was properly admitted that there was a 


* Decision “rendered, Aug. 20, 1914. 143 Pac. Rep. 549. 
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standard form of policy used by all marine insurance companies, 
known as the English Cargo form policy, and as to the provisions 
of such policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1673-1675; Dec. Dig. § 651.) 


5. INSURANCE — MARINE INSURANCE — “PARTICULAR AV- 
ERAGE.” 

Under a marine insurance contract subject to the conditions of a standard 
form of policy containing a warranty against particular average, 
where a part of the goods insured were so spoiled by leakage that 
they were thrown away, there was no total loss or general average 
loss, but only a partial and “particular average” loss, which means a 
partial loss as distinguished from a total or general average loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1248, 1249; Dec. Dig. § 477.) 
(For other definitions, see Words and Phrases, First and Second Series, 
Particular Average.) 


6. INSURANCE—MARINE INSURANCE—“GENERAL AVERAGE.” 

“General average” is a contribution by the several interests engaged in a 
maritime venture to make good the loss of one of them for voluntary 
sacrifice of a part of the ship or cargo to save the residue of the 
property and the lives of those on board, or for extraordinary expenses 
necessarily incurred for the common benefit and safety of all. 


(For other cases, see Insurance, Cent. Dig. §§ 1248, 1249; Dec. Dig. § 477.) 


(For other definitions, see Words and Phrases, First and Second Series, 
General Average.) 


7. INSURANCE — MARINE INSURANCE — PARTIAL LOSS — 
ENTIRE OR SEVERABLE CONTRACT. 

Under a marine insurance contract, containing a warranty against par- 
ticular average, there could be no recovery for the total loss of a part 
of the goods, unless the various lots of goods were separately insured, 
and there was a total loss of one of such lots. 


(For other cases, see Insurance, Cent. Dig. §§ 1230-1238; Dec. Dig. § 478.) 


8 INSURANCE — ACTIONS ON CONTRACTS — BURDEN OF 
PROOF. 

In an action on a marine insurance contract containing a warranty against 
particular average, assuming that there was a separate insurance upon 
the various lots of goods covered thereby, the burden was on plaintiff 
to prove that the goods lost constituted all of one of suth lots. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


9. INSURANCE—ACTIONS ON CONTRACTS—ANSWER—ADMIS- 
SIONS. f 


In an action on a marine insurance contract, the allegations of the 
answer that the steamship when she left port with the insured goods 
on board was in an unseaworthy condition, one or more of the plates 
in her hull having been weakened and damaged by a collision pre- 
viously sustained, was not an admission that the collision occurred 
after its liability arose, so as to permit a recovery for a partial loss, 
notwithstanding a warranty against particular average, unless the 
damage was caused by collision. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 
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10. INSURANCE—ACTIONS ON CONTRACTS—EVIDENCE—AD- 
MISSIBILITY. 

Under Civ. Code, § 2681, providing that in every marine insurance con- 
tract a warranty is implied that the ship is seaworthy, and section 
2682, providing that a ship is seaworthy when reasonably fit to perform 
the services, and to encounter the ordinary perils of the voyage con- 
templated by the parties, in an action on a marine insurance contract, 
evidence that the vessel upon which the insured goods were shipped 
had been injured in a collision was admissible as tending to show 
that the vessel was unseaworthy, and that no liability attached, the 
implied warranty being violated. 


(For other cases, see Insurance, Cent. Dig. §§ 1677, 1680, 1681, 1683-1685; 
Dec. Dig. § 654.) 

11. INSURANCE —ACTIONS ON CONTRACTS—BURDEN OF 
PROOF. 


In an action on a certificate of marine insurance on goods “as pet policy 
No. 76491 (English policy conditions),” subject to all the terms and 
conditions of such policy, the certificate should be supplemented by © 
proof of the policy itself if actually issued, or if not actually issued, of 
the form of policy to which the certificate referred. 


(For other cases, see Insurance, Cent. Dig. §§ 1673-1675; Dec. Dig. § 651.) 


Appeal from Superior Court, city and county of San Francisco; James 
M. Troutt, Judge. 

Action by California Canneries Company against the Canton Insur- 
ance Office, Limited. From a judgment for plaintiff, and an order deny- 
ing a new trial, defendant appeals. Reversed. 


Andros & Hengstler, of San Francisco, for Appellant. 
Asher, Meyerstein & McNutt, of San Francisco, substituted for Barclay 
Henley, deceased, for Respondent. 


Burnett, J. 

[1] The action is on an insurance policy to recover damages 
caused by injury to certain canned goods shipped from San Fran- 
cisco to New York. The alleged value of the goods was $8,098, 
and plaintiff sought to recover the sum of $2,567.95, and obtained 
judgment for $2,500. As to the policy and the risks covered by 
it, we find in the complaint the following allegation :— 

“That on the 17th day of December, 1909, at said city and 
county of San Francisco, the said defendant in consideration of 
$121.47 to it then and there paid, executed to said plaintiff a policy 
of insurance upon said goods, whereby it promised to pay to the 
plaintiff, within thirty days after proof of loss and interest, all 
loss and damage accruing to said plaintiff by reason of the destruc- 
tion or injury of the said ship or of said goods during the ensuing 
voyage from the port of San Francisco to the port of New York; 
and wherein and whereby the said defendant undertook and 
promised to pay to the said plaintiff whatever damage should 
result to the said goods, occasioned by collision with any other 
vessel.” 

As to this the answer contains the following :— 

“Admits that, on the 17th day of December, 1909, at San 
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Francisco, defendant executed to plaintiff a certificate of insur- 
ance upon 2,920 cases canned goods shipped on board the steam- 
ship J. L. Luckenbach on her voyage from San Francisco to New 
York, but denies that it then or there promised, in said certificate, 
or at all, to pay to plaintiff, within thirty days after proof of loss 
and interest, or proof of loss or interest, or at all, all loss or 
damage accruing to said plaintiff by reason of the destruction or 
injury of said ship or of the said goods during the ensuing voyage 
from the port of San Francisco to the port of New York, and 
denies that defendant therein and thereby, or therein or thereby, 
promised or undertook to pay to plaintiff whatever damage should 
result to the said goods, by any perils of the sea; but, on this 
behalf, defendant alleges that it then and there promised to insure 
plaintiff in accordance with the terms and conditions of its 
English cargo policy, and not otherwise.” 

While the terms and conditions of the English cargo policy 
are not set forth in the answer it is clear that an issue was pre- 
sented as to whether the particular loss claimed by plaintiff to 
have been produced by the perils of the sea was covered by the 
policy which was issued. As to this, the policy being the basis 
and measure of defendant’s liability, it was, of course, incumbent 
upon plaintiff to show that by its said undertaking defendant 
promised to indemnify against whatever damage was shown. 


Recognizing this duty, the plaintiff introduced in evidence, 
without objection, what is denominated: ‘Certificate of Insurance 
effected by Bates & Chesebrough.” From the face of this cer- 
tificate we quote the following :— 

“This is to certify, that on the 17th day of December, 1909 
there was insured with Canton Insurance Office, Ltd., eight 
thousand ninety-eight dollars for account of California Canneries 
Co. on 2,920 cases canned goods a&$ per back, valued at sum 
insured per Str. J. L. Luckenbach, at and from San Francisco, 
Calif., to New York. Loss, if any, payable to assured, or order, 
on surrender of this certificate. It is understood and agreed 
that this certificate represents and takes the place of the original 
policy, and conveys all the rights of the original policyholder 
(for the purpose of collecting any loss or claim) as fully as if 
the property was covered by a special policy direct to the holder 
of this certificate, and free from any liabilities for unpaid 
premiums. [Signed] Bates & Chesebrough. 


“Not valid unless countersigned by 
‘| Signed ] 

“Countersigned 
“7. Servaes.” 


On the margin of said certificate appear the capital letters: 
“FP. A. E. C.” On the back of the certificate were the follow- 
ing words and figures :— 
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2,920 $8,098.00” 


Julius Servaes was called as a witness for plaintiff to explain 
this document, and after stating that he was in the employ of 
Sates & Chesebrough he testified :— 

“That is a certificate issued by ourselves for insurance placed 
with the Canton Insurance Office. We handed that to Mr. 
Jacobs and received—and the Canton issued a policy themselves 
or certificate. Q. Well, which? That is the question, Mr. Ser- 
vaes. You say a policy or certificate? A. Well, it was a cer- 
tificate in this case, I think. Q. Yes, certificate, and that is the 
certificate, is it? A. No, this is our certificate. As you say, 
they were issued with the Canton Insurance Office. It says here 
distinctly, ‘It is understood and agreed that the certificate repre- 
sents and takes the place of the original policy.’ ”’ 

After some discussion between counsel as to whether a policy 
was actually issued by the insurance company and, if so, what 
had become of it, defendant, through its attorney, stated that 
a certificate was issued by defendant and handed to plaintiff and 
that said certificate was as follows :-— 

“Canton Insurance Office, Limited, of Hong Kong. Parrott 
& Company, Agents, San Francisco. This is to certify that Cali- 
fornia Canneries Co. are insured to the amount of $8,098, valued 
at $8,098 United States gold coin, for account of concerned, on 
2,920 cases canned goods marked (blank) shipped on board the 
S. S. J. L. Luckenbach on her present voyage from San Francisco 
to New York as per policy No. 76,491 (English policy 
conditions ). 

“This certificate is subject to all the terms and conditions of 
said policy; and in case of loss payment will be made only upon 
its surrender properly indorsed and receipted. Loss, if any, 
payable in San Francisco to assured or order. 

“In witness whereof, the undersigned on behalf of the said 
Canton Insurance Office, Limited, have hereunto set their hands 
in San Francisco this 30th day of December, 1909. 

“TSigned] Parrott & Co., General Agents. 

“TSigned] R. H. Menzies, Secy. 

‘Approved: J. J. Theobald, Manager.” 


Vol. XLIV.—44 
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. The two foregoing are the only instruments received in evidence 
which, by any possibility, could be claimed to constitute a con- 
tract of insurance. Of course, neither constitutes a “policy” of 
insurance as that term is generally used and understood, but it 
is not uncommon for an insurance company to issue a certificate 
or memorandum of insurance which may answer the purpose of 
.a more formal policy, or may operate as a temporary expedient 
until the policy itself can be issued. 

Of the foregoing certificates it was insisted by the plaintiff that 
the first, designated “Exhibit A,” constituted the contract of in- 
surance upon which the action was founded. It was declared by 
plaintiff’s counsel that it was “the only paper respecting the in- 
surance.” Defendant’s counsel insisted that “counsel show his 
contract. He has now introduced a document showing a part 
of his contract, and showing that on the face of it that this is 
not the whole contract; and I insist before any further evidence 
be introduced in this case that the contract, the complete contract, 
shall be shown.” ‘Then the record shows the following :— 


“Mr. Henley: What do you mean by the contract ? 

“Mr. Hengstler: The contract that he sues on in this case, the 
contract of insurance. 

“Mr. Henley: Very well. We sue on this certificate. 

“Mr. Hengstler: Read that certificate. It shows on the face of 
it that it is incomplete. 

“Mr. Henley: No, it don’t. Well, the language speaks for 
itself.” 

The second document as above set out was repudiated by plain- 
tiff, and indeed it was claimed that it had not been admitted in 
evidence. ‘The sole reliance was based upon said Exhibit A. 

[2] But it seems clear that said Exhibit A does not purport 
to be nor is it a contract or part of a contract of insurance. Ap- 
pellant’s contention is that Exhibit A is a “mere memorandum 
made by Bates & Chesebrough, brokers for plaintiff, which in- 
forms its holders that Bates & Chesebrough have procured cer- 
tain insurance upon certain goods from the Canton Insurance 
Office, Ltd. It does not purport to insure. It is simply a notice 
signed by Bates & Chesebrough, plaintiff’s brokers, which cer- 
tifies that they have effected insurance with a certain company. 
Such is the explanation of this instrument made by plaintiff’s 
own witness, Mr. Servaes.” This statement of appellant is true 
as far as it goes, but the certificate means a little more than that. 
It purports to assign or transfer to the plaintiff “all the rights of 
the original policyholder for the purpose of collecting any loss 
or claim.” It thus presupposes the issuance of a policy of insur- 
ance, and necessarily puts the plaintiff upon inquiry to ascertain 
the terms of said policy in order to determine what rights are 
secured thereby to the policyholder. 

It is equally clear that the policy itself or evidence of its terms 
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should have been introduced in evidence to show the risks that 
were covered by the insurance and the extent of defendant’s ob- 
ligation. Assuming that said exhibit was admissible against de- 
fendant, it manifestly does not constitute the entire contract, and 
it refers to another instrument which must be considered as a part 
of the complete agreement. 

[3] Moreover, for said exhibit to be of any force and effect 
against defendant, it was, of course, necessary to show that said 
defendant authorized the execution of said exhibit, or else that 
the principle of estoppel can be properly invoked. On neither 
ground, however, can respondent’s position bé maintained. .There 
is no contention of estoppel, and the evidence is insufficient to 
warrant the conclusion that Bates & Chesebrough were acting as 
the agents of defendant. It is true that the following appears 
in the direct testimony of Julius Servaes :-— 

“Well, now, then, were Bates & Chesebrough authorized by 
the Canton Insurance Company to issue this paper? A. Yes. 
Q. And pursuant to that authority you did issue the seat 
countersigned by yourself ? A. Yes, sir.” 

But his subsequent testimony shows that he was simply ex- 
pressing his opinion as to the authority of Bates & Chesebrough. 
‘This appears from the following questions and answers :— 


“Q. Mr. Servaes, does the Canton Insurance Company know 
anything of this memorandum that Bates & Chesebrough de- 
livered? A. That I really don’t know. I think I told them— 
of course, it has some— 

“Mr. Henley (interrupting): I want to know in plain terms 
about it. 

“Mr. Hengstler: Wait a minute. Let him first answer the 
question. A. Well, it is really rather hard to recall this. It is 
two years ago. I don’t know whether I actually told them that 
we had issued the certificate or not as far as that goes. 

“Mr. Henley: Q. I want to know now in plain terms were 
Bates & Chesebrough authorized by the Canton Insurance Com- ° 
pany to issue that paper? A. That I couldn’t tell you.” 


[4, 5] The only other evidence to the point is directly opposed 
to the theory of respondent. Mr. Theobald, the marine manager 
for Parrott & Co., the Pacific Coast agents for defendant, testi- 
fied that he had never seen Exhibit A “before to-day in this 
court,” that his office had nothing to do with the issuance of it, 
and that Bates & Chesebrough were not authorized by the Canton 
Marine Insurance Office “to issue this kind of a document.” He 
further testified that the other certificate to which we have already 
referred was the only one issued in this case by defendant. In 
fact, it seems quite apparent from the whole record that plaintiff 
must look to this certificate as the only basis for its cause of 
action. It is therefore vitally important that the terms of said 
certificate be understood and construed. That certificate shows 
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that the insurance was in accordance bith the “English policy 
conditions.” What that expression means is then a proper and, 
indeed, a necessary subject of inquiry. 

Mr. Theobald was properly permitted to explain this technical 
term and he declared that :— 


“All over the civilized world there is a standard form policy, 
which was started in England, and which is used by all marine 
insurance companies, which is called the English cargo form 
policy. ‘The main clause in this policy, as well as 1 can recollect 
it, is warranted free from particular average unless the vessel be 
stranded, sunk, burned, or the damage be caused by collision with 
another ship or vessel. * * * And if I may be allowed to 
add to that, if the brokers required a different form of policy, 
what we call a policy of particular average design, they state on 
their application that they desire an English form policy, we will 
say, with a 5 per cent particular average clause added. * * * 
(. In other words, if a merchant desires to insure his goods 
against partial loss, there is a method of doing that, is there? 
A. By paying an additional premium at the time the risk is 
placed with the insurance company. And it is so stated on the 
application and on the certificate.” 

Indeed, it is not denied that the law of marine insurance has 
always recognized two distinct classes of insurance, one against 
total loss only and the other against total or partial loss, and this 
distinction finds expression in section 2711 of the Civil Code :— 

“Where it has been agreed that an insurance upon a particular 
thing, or class of things, shall be free from particular average, a 
marine insurer is not liable for any particular average loss not 
depriving the insured of the possession, at the port of destination, 
of the whole of such thing, or class of things, even though it be- 
come entirely worthless; but he is liable for his proportion of all 
general average loss assessed upon the thing insured.” 

‘Particular average means a partial loss as distinguished from 
a total loss or a general average loss.” 26 Cyc. 670. Many cases 
are cited by appellant to illustrate the distinction, among them 
being Chadsey vs. Guion, 97 N. Y. 333, wherein there was a policy 
on 1,650 barrels of potatoes, “warranted by the assured free 
from average unless general.” ‘The vessel arrived at its destina- 
tion, and after 109 barrels had been unloaded, it sank with the 
remainder on board. It was held that the insurers were not 
liable because of the warranty against particular average; there 
being no total loss. 


[6] “General average is a contribution by the several interests 
engaged in a maritime adventure to make good the loss of one 
of them for voluntary sacrifice of a part of the ship or cargo to 
save the residue of the property and the lives of those on board 
from an impending peril, or for extraordinary expenses neces- 
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sarily incurred for the common benefit and safety of all the in- 
terests in the adventure.” 36 Cyc. 372. 

It is entirely clear that within the meaning of these terms there 
was here no total loss or a general average loss, but only a partial 
and particular average loss. 

As pointed out by appellant, the goods insured are alleged in 
the complaint to be “2,920 cases of canned fruits to the value of 
$8,098” and the loss alleged is a particular average loss, to wit :— 

“That * * * said vessel became leaky while at sea, which 
caused the waters of the ocean to flow into and around and upon 
said merchandise * * * which resulted in the determination 
and spoiling of said merchandise to the extent of $2,567.95, in 
which sum plaintiff has been damaged.” 

The total damage was thus alleged to have been less than one- 
third the value of the goods, and the evidence shows that at most 
361 cases were totally lost. ‘These, however, were thrown away 
after the vessel arrived at New York. 

[7, 8] But, assuming that this loss was covered by the policy, 
it can be of no avail to plaintiff, since there is no evidence that 
the various lots of goods were separately insured. There is no 
ground, therefore, for the contention that the F. P. A. clause 
should be separately applied to each of said lots. 


“Where the subject-matter insured is warranted free from 
particular average, the assured cannot recover for a loss of part, 
whether the policy be valued or undervalued, unless the contract 
contained in the policy be apportionable; but if the contract be 
apportionable the assured may recover for a total loss of any 
apportionable part.” Chalmers and Owen Digest of Marine In- 
surance (2d Ed.) p. 119. 

The only pretense for the contention that there was a separate 
insurance on the various lots of goods is based upon the said 
enumeration on the back of said Exhibit A; but, as already seen, 
that instrument does not constitute the contract of insurance 
between the parties. Moreover, upon the assumption that there 
was a separate insurance upon the various lots, there is no evi- 
dence that the said 361 cases constituted all of one of said lots; 
in other words, that there was a total loss of any of said lots. 
The burden of such proof is, of course, upon plaintiff. Mer- 
chant’s Mut. Ins. Co. vs. Wilson, 2 Md. 217. It is equally clear 
that the evidence does not take the case out of the operation of 
said F. P. A. clause. The only pretense to the contrary is found 
in the suggestion that the damage was caused by a collision. 

[9] In the first count of plaintiff's complaint it was alleged :— 

“That said vessel while in the Bay of San Francisco was run 
into and collided with the steamship Tallac; that according to 
the information and belief of plaintiff said collision resulted in 
weakening one of the plates in the hull of the said steamship 
J. L. Luckenbach.” 
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While not expressly alleged, it must have been known to plain- 
tiff that this collision took place before defendant insured said 
cargo. Plaintiff virtually admitted such to be the fact when it 
confessed the demurrer to the first count on the ground that it 
did not state a cause of action for the reason “that the allegations 
showed that the vessel J. L.. Luckenbach was unseaworthy at the 
beginning of her voyage.” ‘The trial was had on the second 
count of the complaint, which contains no allegation as to said 
condition. The answer does allege, indeed, the collision as 
follows :— 

“And in this behalf defendant alleges, on information and be- 

lief that said steamship J. L. Luckenbach, when she left the port 
of San Francisco, with plaintiff's merchandise on board, was in 
an unseaworthy condition, one or more of the plates in her hull 
having been weakened and damaged by a collision previously 
sustained” 
—but, manifestly, this affords no warrant for the intimation 
that the collision occurred after defendant’s liability arose. In- 
deed, respondent can hardly be serious in the claim since it ob- 
jected to any evidence as to when the collision took place. 

[10] In this connection it may be said that we see no reason 
why it was not proper for defendant to offer evidence that the 
vessel had been injured in a collision. This would be a circum- 
stance tending to show that the vessel was unseaworthy within 
the contemplation of sections 2681 and 2682 of the Civil Code, 
and therefore that the implied warranty was violated and no 
liability of defendant attached. 

Other important points are made by appellant, but we deem 
consideration of them unnecessary, further than to say that no 
judgment for appellant can be directed here upon this record. 
The findings support the judgment rendered for plaintiff, but 
they do not warrant nor could they support a judgment for de- 
fendant. ‘The most important question that we have considered, 
of course, relates to the insufficiency of the evidence to support 
a material finding of the court, and that error can be corrected 
only on a new trial. 

{11] We may suggest, in conclusion, that if on a new trial 
plaintiff cannot show that “Exhibit A” was authorized by de- 
fendant, and it must rely upon the certificate admittedly exe- 
cuted by defendant, this certificate should be supplemented by 
proof of the policy itself if actually issued or, if not actually 
issued, of the form of policy to which said certificate refers. 

We think the judgment and order should be reversed; and it 
is so ordered. 

We concur: Chipman, P. J.; Hart, J. 
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ACCIDENT AND HEALTH. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


ALICE M. SMITH 
US. 
TRAVELERS INSURANCE COMPANY.* 


1. INSURANCE—ACCIDENTAL MEANS. 


It is not sufficient that the death or illness that caused the death may 
have been an accidental result of the external cause, and that it must 
have been not only external and violent but also accidental. There 
was nothing accidental in the inhalation of a douche which deceased 
was using for catarrh and which he “sniffed” or drew into his nostril 
harder or more violently than he usually did. 


2. INSURANCE — BURDEN OF PROOF — VIOLENT, EXTERNAL 
AND ACCIDENTAL MEANS. 

Burden of proof was on plaintiff to show that death resulted from bodily 
injuries effected directly and indirectly of all other causes through ex- 
ternal, violent and accidental means.. A nasal douche for eatarrh 
“sniffed” or drawn into the nostril harder or more violently than he 
usually did was not accidental within the meaning of the policy. 


SHELDON, J. 

The deceased, whose life was insured by the defendant against 
some risks, died from spinal meningitis. This disease, according 
to the plaintiff's evidence, was caused by the presence of strep- 
tococcus germs in the brain. The germs had penetrated into the 
brain from the middle ear through a hole in the mastoid bone. 
They had been carried into the ear from the outer nose, through 
the Eustachian tube, by a nasal douche which the deceased was 
using for catarrh, as he had been in the habit of doing, and which 
on this occasion he had “sniffed” or drawn into his nostril less 
gently or harder or more violently than he usually did. Strep- 
tococcus germs are among the most virulent and dangerous germs 
known; but they are found somewhat frequently in the outer 
nose, and might remain there indefinitely without harm. The 
nasal douche used by the deceased was harmless in itself; but 
the harm was done by the fact that he drew it too violently into 
his nostril, by reason whereof it reached the Eustachian tube and 
was carried into the middle ear, and thence penetrated into the 
brain. ‘Ihat there should be a hole or perforation in the mastoid 
bone through which pus or germs could pass from the ear into 
the brain is a very rare occurrence, in only one of about a 
thousand skulls. 


* From a certified transcript. 
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The policy insured the deceased against “bodily injuries effected 
directly and independently of all other causes, through external, 
violent and accidental means,” and against death resulting “from 
such injuries alone” within a stated time not now material. 

In an ordinary civil action under like circumstances there would 
be no difficulty in saying that there could be found to have been 
an unbroken string of causation between the too violent inhala- 
tion of the nasal douche and the ensuing death. The too violent 
inhalation carried the streptococcus germs with the douche into 
the Eustachian tube, and everything else followed naturally. The 
presence of these germs in a place where, however virulent in 
themselves, they were harmless, and the existence of the perfora- 
tion in the mastoid bone, could be found to have been conditions 
rather than operating causes of the illness and death. If, there- 
fore, it can be said that this too violent inhalation effected a bodily 
injury through “external, violent and accidental means,” that it 
was itself such a means of injury, the first and chief obstacle to 
the plaintiff’s recovery would be removed. This is the doctrine 
of many of the decisions relied on by her. Freeman vs. Mercan- 
tile Accident Association, 156 Mass. 351; McGlinchey vs. Fidelity 
& Casualty Co., 80 Maine 251; Ludwig vs. Preferred Accident 
Ins. Co., 113 Minn. or. United States Mutual Accident Associa- 
tion vs: Barry, 131 U. S. 100, 121; Preferred Accident Ins. Co. 
vs. Muir, 61 C. C. A. 456: Manufacturers’ Accident Indemnity 
‘Co. vs. Dorgan, 5& Fed. Rep. 945, 954; Winspear vs. Accident 
Ins. Co., 6 Q. B. D. 42; Lawrence vs. on Ins. Co., 7 e 
B. D. 216; Hamlyn vs. Crown Accidental Ins. Co., [1893] 1 Q 
B. 750; Brittons vs. Turvey, [1905] 1 K. B. 233. 

But there was nothing accidental in the inhalation of this 
douche. The deceased did exactly what he intended to do. This 
particular act of inhalation, though harder or more violent than 
usual, was not, so far as appears, harder or more violent than he 
intended it to be. There was no shock or surprise during the in- 
halation which made him draw a deeper breath than he intended 
to draw, nothing strange or unusual about the circumstances. 
The external act was exactly what he designed it to be, though 
it produced some internal consequences which he had not fore- 
seen. Accordingly there was no bodily injury effected through 
a means which was both external and accidental. But it is only 
for a death resulting | from injury effected through such means 
that the defendant is made responsible by the policy. It is not 
sufficient that the death or the illness that caused the death may 
have been an accidental result of the external cause, but that 
cause itself must have been not only external and violent, but 
also accidental. Hatch vs. United States Casualty Co., 197 Mass. 
101, 104; Cobb vs. Preferred Mutual Accident Association, 
96 Ga. 818; Hastings vs. Travelers Ins. Co., 190 Fed. Rep. 258; 
Lehman vs. Great Western Accident Association, 155 lowa 737; 
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In re Scarr and General Accident Assurance Corp., [1905] 
1 K. B. 387. 

In Healey vs. Mutual Accident Association, 133 Ill. 556, the de- 
ceased did not know that what he drank was a poison; he took 
and drank it accidentally. In Jenkins vs. Hawkeye Commercial 
Men’s Association, 147 lowa 113, the swallowing of the fishbone 
that caused the death of the insured was a mere accident. In 
Maryland Casualty Ins. Co. vs. Hudgins, 97 Tex. 124, the oysters 
which caused the death were eaten by the deceased in ignorance 
of their unsound condition. In Paul vs. Travelers Ins. Co., 
122 N. Y. 472, the deceased had no intention of inhaling the gas 
which caused his death. None of these decisions is inconsistent 
with the view which we take of the case at bar. 

In Delaney vs. Modern Accident Club, 121 Iowa 528, the de- 
fendant was held because it was the external physical injury, and 
not the death as distinguished from the injury, which was acci- 
dental. In Rodey vs. Travelers Ins. Co., 3 N. M. 543; Preferred 
Accident Ins. Co. vs. Patterson, 213 Fed. Rep. 595, and American 
Accident Ins. Co. vs. Reigard, 94 Ky. 547, there was evidence 
that the original injury was accidental. That was the finding 
made in Bohaker vs, Travelers Ins. Co., 215 Mass. 532; and this 
court decided that the evidence justified the finding. 

We do not consider the cases in which it was contended, under 
rarious clauses in policies of insurance against accidents, that a 
death was due to a prior disease or infirmity and not directly or 
exclusively to the happening of an accident. Those cases are 
not applicable here. 

We cannot find that there was any “external, violent and acci- 
dental means” producing the injury which caused the death other 
than this inhalation by the deceased of the nasal douche, which 
he took, not accidentally in any sense of that word, but purposely, 
with full knowledge of its character, and in the very way in 
which he intended to take it. 

The burden was upon the plaintiff to show that the death re- 
sulted from bodily injuries “effected directly and independently 
of all other causes, through external, violent and accidental 
means.” ‘Travelers Ins. Co. vs. McConkey, 127 U. S. 661. That 
she has failed to do. It follows that judgment must be entered 
on the verdict for the defendant. 

So ordered. 
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SUPREME COURT OF WISCONSIN. 


PAGEL 
vs. 


UNITED STATES CASUALTY CO.* 


1. INSURANCE—CONTRACTS—CONSTRUCTION. 

While insurance contracts should be construed as other contracts, all 
provisions tending to work a forfeiture should be construed most 
strongly against the insurer who prepared the contract. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 

2. INSURANCE—ACCIDENT INSURANCE—CONSTRUCTION. 

Where the applicant for an accident policy did not note any exceptions to 
statements in the application that he had no other accident insurance, 
and that his weekly earnings were in excess of the indemnity of all 
policies carried and applied for, the provision, as regards earnings, 
will not be construed as applicable to the policy applied for, its con- 
text indicating that it dealt with other insurance; and hence in view 
of St. 1913, § 4202m, declaring that no warranty or misrepresentation 
shall defeat a policy unless it was falsely made with intent to deceive 
or contributed to the loss, the fact that insured’s weekly earnings were 
less than the indemnity of the present policy will not avoid it. 

(For other cases, see Insurance, Cent. Dig. § 677; Dec. Dig. § 298.) 

3. INSURANCE—CAUSE OF DEATH — SUICIDE — PRESUMP- 
TIONS. 

There being a presumption against suicide, evidence that insured, who was 
killed by the discharge of a pistol which he was cleaning, intention- 
ally took his own life is necessary to rebut the presumption. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
(§ 646.) ; 

4. INSURANCE — ACCIDENT POLICIES — ACTIONS — VERDICT. 

In an action on an accident policy, a verdict that death was accidental, 
where the insured, who was right-handed, was shot in the left temple 
with a pistol he was cleaning, held not contrary to the physical facts. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 

5. NEW TRIAL—NEWLY DISCOVERED EVIDENCE — DISCRE- 
TION OF COURT. 

Motions for new trial being largely addressed to the discretion of the 
trial court, its denial of a new trial on the ground of newly discov- 
ered evidence, which would only raise a conflict, cannot be disturbed 
on appeal. 

(For other cases, see New Trial, Cent. Dig. § 224; Dec. Dig. § 106.) 


Appeal from Circuit Court, Marathon County; Wm. B. Quinlan, 


Judge. 
Action by Johanna K. Pagel against the United States Casualty Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 


* Decision rendered, Oct. 6, 1914. 148 N. W. Rep. 878. 
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This is an action upon an accident indemnity policy to recover the 
death benefit provided in a policy issued to Arthur A. Pagel, deceased, 
payable to Johanna K. Pagel, mother of said Arthur A. Pagel, the bene- 
ficiary named in said policy. 

The answer admits the issuance of the policy, but sets up a breach of 
warranty in the application alleged to be part of the policy; that the 
weekly wages of the insured were in excess of the weekly indemnity pro- 
vided in said policy, whereby the policy was avoided and made of no 
effect; also that the policy was without force by its terms because the 
injury, which resulted in the death of the insured, was not accidental, 
but intentional and self-inflicted; also that, before the commencement of 
the action, defendant offered to return the premium paid, which offer 
was not accepted, and had, since the action was commenced, made a tender 
of the premium and interest, which was refused. 


The jury found that the wound which caused the death of said Arthur 
A. Pagel was not self-inflicted with the intention on his part of taking 
his life. Motions were made to change the answer of the jury to the 
question submitted, for judgment for defendant, and also for a new trial, 
which motions were overruled and judgment ordered for plaintiff on the 
verdict. Judgment was entered accordingly, from which this appeal 
was taken. 


3rown, Pradt & Genrich, of Wausau, for Appellant. 
Kreutzer, Bird, Rosenberry & Okoneski, of Wausau, for Respondent. 


Kerwin, J. (after stating the facts as above). 

The policy in suit was executed on the Ist day of May, 1912, 
to the deceased, Arthur A. Pagel, son of the plaintiff, for one 
year, and provided a death benefit of $3,750, payable to the plain- 
tiff. The insured, Arthur A. Pagel, was twenty years of age 
March 12, 1912, and was on August 19, 1912, the time of his 
death, living with plaintiff. Sunday afternoon, August 18, 1912, 
the deceased complained of not feeling well, and consulted a 
physician. Monday morning following he told his mother he 
was not feeling well, whereupon she advised him to remain in 
bed and not to go to work. He ate some breakfast, and remained 
about the house during the morning, went with his sister into the 
garden during the forenoon to pick corn for the noon meal, and 
later his sister informed him that a friend, who had borrowed one 
of his guns, had returned it, and suggested whether he had 
looked at the gun since its return to ascertain whether it was 
clean. Arthur then went upstairs where his guns, of which he 
had several, were kept. After he had been upstairs, where his 
guns were, for some little time, his sister heard a noise, and in- 
formed her mother of the fact, and her mother went up to the 
apartment and discovered Arthur lying on the floor with a bullet 
wound back of his left temple, unconscious, and an automatic 
revolver lying five or six inches distant from his hand. He never 
regained consciousness, and died from the effect of the wound. 

The policy contained the following provision :— 


“Provision D, * * * This policy does not extend to nor 
coverany *,* * loss resulting from any means or act which, 
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if used or done by the insured while in possession of all mental 
faculties, would be deemed intentional or self-inflicted. * * *” 

The application contains the following :— 

“(k) My weekly earnings from the occupation stated above 
are in excess of the weekly indemnity named in all the accident 
and health and sickness and benefit policies and certificates car- 
ried and applied for by me except as’ follows: No exceptions. 

“(1) I have no accident or health or sickness or benefit insur- 
ance, and I have no application for accident or health or 
benefit life insurance pending, except as follows: No excep- 
tions, * * * 

“(v) I agree that this insurance shall not take effect until this 
application is accepted by the company at its home office iy the 
city of New York and policy issued.” 

[1,2] 1. It is insisted by appellant that the policy was void be- 
cause of false warranty in the application respecting the weekly 
earnings of the deceased, Arthur A. Pagel. It is undisputed that 
such weekly earnings were, at the time application was made, 
only $8 per week. Whether there was false representation turns 
on whether deceased represented that his weekly earnings were 
more than $8. It is argued that under provision “k” in the ap- 
plication, above quoted, he did so falsely represent. We do not 
think the contention is tenable. We think it clear, upon the un- 
disputed evidence, that no breach of the provision “k” was 
established 

While contracts of insurance should be construed as other con- 
tracts with a view of arriving at the intention of the parties from 
the language used, still all provisions, conditions or exceptions 
which tend to work a forfeiture ,should be construed most 
strongly against the party preparing the contract, and for whose 
benefit they were inserted. French vs. Fidelity & S. Co., 135 
Wis. 259, 115 N. W. 869, 17 L. R. A. (N. S.) 1011; United 
A. F. Ins. Co. vs. American B. Co., 146 Wis. 573, 131 N. W. 994, 
40 1,. R. A. (N. S.) 661. 

It is quite clear that the provision “k” was intended to refer to 
all other accident, health, sickness, and benefit policies and certifi- 
cates, but was not intended to include the application for the in- 
stant policy, and that the deceased did not intend to represent 
that his weekly earnings were in excess of the indemnity stated 
in the policy then applied for. The answer following “k” tends 
to show that the applicant did not intend to include the instant 
application and policy in his answer, because he answered under 
“1” that he had no insurance and no application pending. This 
answer plainly shows and must have so informed the agent of 
defendant, who took the application that deceased did not include 
the pending application in his answer. 
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The testimony of the agent as to how the questions were asked 
and answered is as follows :— 

“IT asked him whether he had any other insurance policies, life, 
health, or accident, and he replied, ‘None at all.’ I read the ques- 
tions to him, and he answered as | read them to him. I don’t 
think he asked me to interpret any of them. He didn’t answer 
‘No exceptions,’ but he said ‘No,’ and I put it in that form. And 
it was after | asked him whether he had any other health or acci- 
dent policies that he answered ‘No.’ My method of taking appli- 
cations is, after I filled out the application, the applicant signs it, 
and it then becomes an application, and | send it to the company 
to pass upon it.” 

It will thus be seen that the only question to which the insured 
made direct answer was that he had no other life, health, or acci- 
dent policy. The proof shows that the agent filled in the words 
in the answer “No exceptions,” and says he does not know 
whether the deceased read the application or not. The agent was 
acting for the defendant and ought to have known that the ap- 
plicant, under the form of answers “k” and “1,” would be most 
likely to understand that the questions had reference to policies 
or applications completed and in existence at the time of the 
inquiry. It was very easy to have so framed the question as to 
leave no room for misunderstanding. 

The construction claimed by defendant is a forced construction, 
and should not be adopted to avoid a policy made in good faith 
without any intention on the part of the applicant to misrepresent. 
Johnston vs. Northwestern L. S. Ins. Co., 94 Wis. 117, 68 N. W. 
868; French vs. Fidelity & S. Co., 135 Wis. 259, 115 N. W. 869, 
17 L. R. A. (N. S.) 1011; United A. F. Ins. Co. vs. American 
B. Co., 146 Wis. 573, 131 N. W. 994, 40 L. R. A. (N. 5.) 661; 
Penn M. L. Ins. Co. vs. Mechanics’ S. B. & ‘I’. Co., 72 Fed. 413, 
19 C. C. A. 286, 38 L. R. A. 70; Newton vs. Southwestern M. L. 
Ass’n, 116 Iowa 311, 90 N. W. 73. 


There are several other reasons advanced in the brief of coun- 
sel for respondent why the representation, even if made, consti- 
tutes no defense, but we shall not discuss them, since we think 
it was not established that any false represertation was made. 


It may be well, however, in passing, to refer to section 4202m, 
Stats., which obviously was intended by the Legislature to cut 
off many technical defenses. See, also, construction placed upon 
similar statutes. 25 Cyc. 807; Everson vs. General A. F. & L. 
Assur. Corp., etc., 202 Mass. 169, 88 N. E. 658. 

[3, 4] 2. It is contended that the finding of the jury that the 
wound which caused the death of the deceased, Arthur A. Pagel, 
was not intentionally self-inflicted is not supported by the evi- 
dence. The learned trial judge, in a lengthy opinion in the 
record, reviewed the evidence, and held that the verdict was well 
supported by the evidence, and further says that were the ques- 
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tion submitted to the court without the aid of the verdict of the 
jury, the answer of the court would be the same as the one re- 
turned by the jury. 

In cases of this kind the legal presumption is that the shooting 
was accidental, and that presumption must be overcome by evi- 
dence. But it is insisted by counsel for appellant that it is a 
physical impossibility that the wound could have been inflicted 
accidentally. This is a very broad claim and out of harmony 
with the established facts in the case. The learned trial judge, 
in his opinion in treating of this point, said :--- 

“T have considered the position of the wound in the head. The 
testimony shows he was right-handed; that the bullet entered 
back of his left temple. This, in my judgment, strengthens the 
theory of accidental death from the fact that the revolver used, 
which was in evidence, was one of the latest models of the auto- 
matic type. requiring, when it was discharged in the usual and 
ordinary way, the pressing of the trigger and pulling the handle 
back against the palm of the hand. Now, if he desired to take 
his own life, the idea suggests itself to me that it would have 
been more probable and more in keeping with the intent to suicide, 
while he had the revolver in his right hand, to place it at his right 
temple, in case he formed the intent to have the bullet enter his 
head near the temple, than it would be to throw his right arm 
forward up and around so as to reach his left temple, as it would 
be the most natural to use the means to accomplish the act with 
the least resistance and, while it may be argued that it is unusual 
for a person who is familiar with the use of firearms to suffer an 
accident of this kind, yet perhaps his familiarity and acquaintance 
with the use of the gun induced his negligence.” 

We have examined the evidence with care and cannot say that 
the decision of the trial court sustaining the finding of the jury 
is clearly wrong. Krogh vs. Modern B. of A., 153 Wis. 397, 141 
N. W. 276, 45 L. R. A. (N. S$.) 404. 


[5] 3. It is further insisted that prejudicial error was com- 
mitted in refusing a new trial on the ground of newly discovered 
evidence. On the motion counter affidavits presented by the 
plaintiff were used. It is claimed that some of the facts set up 
in the plaintiff’s counter affidavits would not be admissible in 
evidence, while other facts stated therein would be. The court 
below denied the motion for a new trial on three grounds: First, 
that due diligence was not used to produce the evidence on the 
trial; second, that the newly discovered evidence was cumulative ; 
and third, that there was no probability that the new trial would 
produce a different result. 

It is plain upon the affidavits that the evidence of the newly 
discovered witness would merely raise a conflict in the evidence. 
The court below in passing upon the motion for a new trial said :— 

“T am satisfied that upon a new trial, where the evidence of the 
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proposed new witness would be submitted to the jury, the jury 
would be justified in making the same findings, and in all proba- 
bility the result would be the same.” 

Motions of this kind are addressed to the sound discretion of 
the court, and the ruling should not be disturbed unless there is 
an abuse of discretion. 

We are convinced that there was no abuse of discretion in 
denying the motion for a new trial. We find no prejudicial error 
in the record. 

The judgment is affirmed. 

Marshall, J., dissents. 


REDMOND vs. UNITED STATES HEALTH & ACCIDENT 
INS. CO. (No. 17,772.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE-—-ACCIDENT INSURANCE—“CHANGE OF EM- 
PLOYMENT.” 


Under an accident insurance policy diminishing the indemnity if assured 
sustains injury “after having changed his occupation to one classed 
by the company as more hazardous” than that stated in the contract, 
“or while doing any act or thing pertaining to any occupation so 
classed,” a change in occupation from “receiving clerk, office duties 
only” to “foreman,” classed as more hazardous, or the doing of “any 
act or thing pertaining to any occupation so classed,” is not shown 
by proof that assured, who remained in, and performed the duties of, 
his occupation as receiving clerk, was accidentally killed while tem- 
porarily directing other men in the performance of their duties to his 
employer. 

(For other cases, see Insurance, Cent. Dig. § 1318; Dec. Dig. § 531.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Change.) 


(Additional Syllabus by Editorial Staff.) 

2. INSURANCE—“OFFICE DUTIES ONLY.” 

The use of the term “office duties only,” in describing the occupation of 
one insured, does not necessarily limit the risk to accidents occurring 
in the office where his duties are generally performed. 

(For other cases, see Insurance, Cent. Dig. § 1318; Dec. Dig. § 531.) 


Appeal from District Court, Douglas County; Sears, Judge. 

Action by Nellie Redmond against the United States Health & Acci- 
dent Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


E. C. Page, of Omaha, for Appellant. 
Murphy & Winters, of South Omaha, for Appellee. 
* Decision rendered, Sept. 26, 1914. 148 N. W. Rep. 913. Syllabus by 
the Court. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


COURT OF APPEALS OF KENTUCKY. 


ROCK SPRINGS DISTILLING CO. 
VS. 


EMPLOYERS’ INDEMNITY CO. or PHILADELPHIA.* 


INSURANCE — RISKS—INDEMNITY INSURANCE— INJURIES 
CAUSED BY AUTOMOBILE. 

An insurance company which issued to a corporation a policy insuring 
against injuries to persons and property, caused by the corporation’s 
automobile, which policy provided that no action should lie there- 
under except to reimburse the assured himself for loss actually sus- 
tained and paid in satisfaction of a judgment rendered against him is 
not liable for the amount of a judgment rendered against a stock- 
holder in the insured corporation for injuries caused by the corpora- 
tion’s automobile, while it was conveying the stockholder and others 
to their homes, although the automobile was in charge of the cor- 
poration’s chauffeur and the corporation voluntarily undertook the 
defense of the action against the stockholder and paid the judgment. 


(‘or other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


Appeal from Circuit Court, Daviess County. 

Action by the Rock Springs Distilling Company against the Employers’ 
Indemnity Company of Philadelphia. Judgment for defendant, and plain- 
tiff appeals. Affirmed. 


W. T. Ellis, of Owensboro, for Appelfant. 
Miller, Sandidge & Malin, of Owensboro, for Appellee. 


Hopson, C. J. 

The Rock Springs Distilling Company is the owner of an auto- 
mobile and in May, 1912, the Employers’ Indemnity Company 
issued to it a policy, insuring it against injuries to persons or 
property by the automobile. Silas Rosenfeld was a large stock- 
holder, a director and the general manager of the distilling com- 
pany. While the policy was in force, the automobile when op- 
erated by the chauffeur of the distilling company was used to 
carry Silas Rosenfeld and some other persons to their homes 
and, while so engaged, it injured the horse of Guy W. Hazel. 
Hazel thereupon brought suit in the Daviess circuit court against 
Silas Rosenfeld to recover for the injury to his horse. Upon 
the filing of the suit, the distilling company notified the indemnity 
company of its institution, and requested it to defend the action. 
This it failed to do. The distilling company then defended the 


* Decision rendered, Oct. 16, 1914, 169 ‘ W. Rep. 730. 
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suit, employed counsel, and undertook to show that there was no 
liability. But on a trial of the case there was a verdict and 
judgment against Rosenfeld, the distilling company not being a 
party to the action. The distilling company paid the judgment ; 
it then brought this suit against the indemnity company to recover 
the amounts it had paid out on the judgment, and in defending 
the suit. The circuit court dismissed its petition. 

‘rhe policy, among other things, contained this provision :- 

“No action shall lie against the company under this policy, 
unless it shall be brought by the assured himself to reimburse him 
for loss actually sustained and paid in money by him after trial 
of the issue, in satisfaction of a final judgment against him, nor 
unless such action is brought within ninety days after such judg- 
ment has been paid and satisfied as aforesaid.” 

It will be observed that by the policy no action lies against the 
company under it unless it is brought by the assured to reimburse 
him for a loss paid in money by him after trial of the issue in 
satisfaction of a final judgment against him. It will also be ob- 
served that the distilling company was not sued by Hazel, and 
that no judgment was ever rendered against it. The judgment 
was against Silas Rosenfeld. ‘The facts upon which that judg- 
ment was based are not before us and, in the absence of the facts, 
it must be presumed that there was negligence on the part of 
Rosenfeld warranting the judgment. The indemnity company 
did not insure Rosenfeld against any loss that he might sustain 
by reason of the automobile injuring another person’s property. 
It is true the distilling company employed counsel and defended 
the action, but there has in fact been no judgment against it. 

The rule announced in Schmidt vs. L. C. & L. R. Co., 99 Ky. 
143, 35 S. W. 135, 36 S. W. 168, that one who conducts the de- 
fense to an action is concluded by the judgment, has no applica- 
tion here. Jt cannot be maintained that a stranger who volun- 
tarily employs counsel and defends a suit for a tort committed 
by the defendant is by reason of this, if unsuccessful, bound for 
the payment of the judgment against the defendant. When the 
indemnity company insured the distilling company and not Rosen- 
feld, the distilling company could not, by its voluntary act in 
defending the suit against Rosenfeld, add to the liability of the 
indemnity company, and thus make it indemnify Rosenfeld against 
the consequences of his negligence. If the distilling company had 
not defended the suit brought by Hazel against Rosenfeld, clearly 
there would have been no liability of the indemnity company for 
the payment of the judgment against Rosenfeld. To allow the 
distilling company, by its voluntary act of defending the suit, to 
bring within the policy a loss for which the insured would not 
otherwise be liable would be to impose upon the insurer a risk 
it did not assume. 
Judgment affirmed. 
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SUPREME COURT OF WISCONSIN. 


ROTH et At. 
US. 


MASSACHUSETTS BONDING & INS. CO* 


INSURANCE—FIDELITY BOND—TERMINATION OF EMPLOY- 
MENT. 

Where defendant executed a bond to secure the fidelity of one employed 
by testator as salesman and collector, and shortly after such employ- 
ment testator died, whereupon his executors continued the business 
and employment, the term of service for which the bond was given 
necessarily ceased on testator’s death; and hence defendant was liable 
for the employee’s dishonesty only up to that time. 

(lor other cases, see Insurance, Dec. Dig. § 430.) 


Appeal from Circuit Court, Milwaukee County; J. C. Ludwig, Judge. 

Action by Rachel Roth and others, as executors of the will of Leo 
Roth, deceased, against the Massachusetts Bonding & Insurance Company. 
Judgment for plaintiffs for less than the relief demanded, and they appeal. 
Affirmed. 


This action was brought by the executors of the will of one Leo Roth 
upon a suret; bond given by the defendant April 22, 1912, as security 
for the honesty of one Kay Hasselbalch, who then entered the employ of 
Roth as 2 salesman and collector. Roth was a wholesale tobacconist. He 
died June 8, 1912. The appellants were authorized by the county court 
to continue the business after Roth’s death. Hasselbalch remained in 
their employ. In August, 1912, the executors diseovered that he had been 
taking and converting cigars and tobacco, and he was discharged. This 
action was brought to recover for the goods taken and converted after the 
death of Roth, as well as before. The civil court held that there could 
be recovered only the value of the goods taken and converted before 
Roth’s death and entered judgment for such goods, but denied any re- 
covery for the goods taken after that time. The executors appealed from 
that judgment to the circuit court, where the judgment of the civil court 
was affirmed. This appeal is from that affirmance. 


W. O. Thomas, of Milwaukee, for Appellants. 

Quarles, Spence & Quarles, of Milwaukee (Mackey Wells, of Mil- 
watkee, of counsel), for Respondent. , 
WInstow, C. J. 

This judgment must be affirmed. The defendant bound itself 
to make good to Leo Roth all losses sustained by him by reason 
of the fraud or dishonesty of Hasselbalch in the discharge of his 
duties as employee of said Leo Roth. Its promise covered only 
the period of his employment by Teo Roth. That employment 
necessarily ceased upon the death of Roth. If the executors 
afterwards continued the business and employed him therein, that 
was a new and different employment. The surety might be en- 


* Decision rendered, Oct. 27, 1914. 149 N. W. Rep. 143. 
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tirely willing to guarantee the honesty of the employee while the 
business was managed by Roth himself, but not willing to do so 
while it was managed by the executors. Death of the obligee in 
a surety bond is generally held to terminate the obligation of a 
surety, except as to past acts, unless a different intention appears 
from the instrument itself. Barker vs. Parker, 1 T. R. 287; 
Cyc. 84. 
Judgment affirmed. 


—-- --- — Gog —---——-- 


PEOPLE ex rEL. GOSLING evr an. vs. POTTS, Stare In- 
SURANCE SUPERINTENDENT. (No. 0572.)* 


(Supreme Court of Illinois.) 


1. INSURANCE—“GUARANTY INSURANCE.” 

The term “guaranty insurance,” as ordinarily used, is a guaranty or in- 
surance against loss in case the person named shall make a designated 
default or be guilty of a specified misconduct. It is usually against 
the dishonesty of an employee or officer, though sometimes against 
breach of contract; it being a term of generic scope and signification, 
embracing those subsidiary species of insurance contracts known as 
fidelity, commercial, and judicial insurance. It is a contract whereby 
one for a consideration agrees to indemnify another against loss 
arising from want of integrity, fidelity, or insolvency of persons 
holding positions of trust and against insolvency of debtors, losses in 
trade, losses from nonpayment of notes, and other evidences of in- 
debtedness, or against other breaches of contract. 


(lor other cases, see Insurance, Cent. Dig. § 14%; Dec. Dig. § 2.) 
(lor other definitions, see Words and Phrases, Guaranty Insurance.) 


2. INSURANCE—INSURANCE COMPANIES—ORGANIZATION— 
STATUTES—SURETY COMPANY—CASUALTY INSURANCE. 
Act April 17, 1899 (Hurd’s Rev. St. 1913, c. 32 §§ 102f-102u), authorizes 
the organization of surety companies “for the purpose of guarantee- 
ing * * * the performance by persons, firms, and corporations of 
contracts, bonds, recognizances, and undertakings of every kind, 
and of becoming surety on bonds required by law, and on every kind 
of contract, obligation, and undertaking of persons, firms, and cor- 
porations. Act July 1, 1899 (Hurd’s Rev. St. 1913, c. 73, §§ 273-291), 
provides for the organization of corporations for the following “kinds 
of insurance business,” setting out in detail various kinds of insurance, 
section 7, embracing insurance against any other casualty or insurance 
risk specified in the articles of organization, which might lawfully be 
the subject of. insurance, and the formation of a corporation for 
insuring against which is not otherwise provided for in the statutes. 
Relators sought to incorporate under the Surety Act, and offered for 
filing a declaration, stating that its purpose was “to guarantee and 
secure the payment and satisfaction of notes, bonds, coupons, and 
other evidences of indebtedness secured by mortgage or deed of 
trust conveying real estate, and to guarantee the performance by 
persons, firms and corporations of all other contracts, bonds, and 


a Decision rendered, Oct. 16, 1914. 106 N. E. Rep. 524. 
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recognizances and undertakings of every kind, and to become surety 
on bonds required by law, and on every kind of contract, obligation, 
and undertaking of persons, firms, and corporations. Held, that the 
purposes for which relators desired to incorporate were covered by 
the Surety Act, and that it was error for the Superintendent of In- 
surance to refuse to permit such incorporation except under the 
casualty insurance statute. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 2.) 


3. INSURANCE — SURETY COMPANIES — ORGANIZATION — 
STATUTES. 

Under Surety Act April 17, 1899 (Hurd’s Rev. St. 1913, c. 32 § 102g), 
section 2, providing that the declaration for incorporation of a surety 
company, after stating the desire to form a corporation for the pur- 
poses named in the act, shall state such other particulars as may be 
necessary to explain and make manifest the objects and purposes of 
the company and the manner in which it is to be conducted, the ad- 
ditional language stated in relators’ declaration concerning the purpose 
for which it was sought to be incorporated was merely explanatory 
and did not affect its right to incorporation under such act. 


(For other cases, see Insurance, Cent. Dig. § 37; Dec. Dig. § 32.) 

4, INSURANCE — INSURANCE COMPANIES — CHARTER — 
_ PURPOSES. 

The grant of a charter to an insurance company for purposes not author- 


ized by the act under which it is incorporated only authorizes the 
company to carry on such business as is within the statute. 


(For other cases, see Insurance, Cent. Dig. § 37; Dec. Dig. § 32.) 

5. INSURANCE—“SURETY INSURANCE.” 

“Surety insurance” is generally used as synonymous with “guaranty in- 
surance.” 

(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 2.) 


6. STATUTES — CORPORATIONS — SURETY COMPANIES — OR- 
GANIZATION—TITLE OF ACT. 

Act April 17, 1899 (Flurd’s Rev. St 1913, c. "32, §§ 102f-102u) entitled “An 
act to provide for the organization, management and control of surety 


companies,” is not subject to the constitutional objection that the 
title does not cover the subject-matter. 


(For other cases, see Statutes, Cent. Dig. §§ 141-144; Dec. Dig. § 113.) 
7, MANDAMUS--RIGHT TO WRIT—DISCRETION. 


Mandamus will issue to compel the exercise of a discretionary duty, but 
not that it shall be exercised in any particular way. 
(For other cases, see Mandamus, Cent. Dig. § 64; Dec. Dig. § 28.) 


8. MANDAMUS —RIGHT TO WRIT-—-ERRONEOUS CONSTRUC- 
TION OF STATUTE. 

Where defendant, Superintendent of Insurance, by an erroneous construc- 
tion of Act April 17, 1899 (Hurd’s Rev. St. 1913, c. 32, §§ 102f-102u) 
providing for the organization of surety companies, refused to permit 
relators to incorporate under such act, they were entitled to compel 
favorable action by mandamus. 


(For other cases, see Mandamus, Dec. Dig. § 88.) 


Appeal from Circuit Court, Sangamon County; James A. Creighton, 
Judge. 
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Petition for mandamus by the People, on relation of Arthur Gosling 
and others, against Rufus M. Potts, State Superintendent of Insurance. 
Krom a judgment dismissing the petition, relators appeal. Reversed and 
remanded, with directions, 


Mayer, Meyer, Austrian & Platt, John T. Evans, and Leo J. Doyle, all 
of Chicago, for Appellants. 
Archibald A. McKinley, of Chicago, for Appellee. 


NATIONAL LIVE STOCK INS. CO. vs. WOLFE. 
(No. 8342.) * 
(Appellate Court of Indiana, Division No. 1.) 


1. INSURANCE—ACTIONS—TIME FOR BRINGING. 

Where, under an insurance policy providing that the amount of a loss 
should be paid sixty days after proof of loss, the insurer undertakes 
an investigation of its liability, rejects the claim, and denies liability, 
the sixty-day clause may be deemed waived, and an action brought 
at once. 

(lor other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.) 


2. PLEADING—PLEAS IN ABATEMENT—SUFFICIENCY. 

In an action on an insurance policy, in which the complaint alleged that 
the insurer made an investigation and then denied liability, a plea in 
abatement, setting up a provision of the policy that the amount to be 
paid should be due sixty days after proofs of loss were received by 
the insurer, and alleging that sixty days had not elapsed, was de- 
murrable, where it did not allege directly or by inference that the 
sixty-day clause was not waived. 

(For other cases, see Pleading, Cent. Dig. §§ 219-227; Dec. Dig. § 106.) 

3. TRIAL—INSTRUCTIONS—BURDEN OF PROOF. 

An instruction that the burden of proof rested upon defendant to prove 
certain facts “to your satisfaction by a fair preponderance of the 
evidence” did not impose upon defendant a heavier burden than that 
of proving such facts by a preponderance of the evidence. 

(For other cases, see Trial, Cent. Dig. §§ 534-538, 566; Dec. Dig. § 234.) 

4, TRIAL—INSTRUCTIONS—CURE BY OTHER INSTRUCTIONS. 

An instruction predicated on a finding by the jury of certain facts “under 
the instructions given,” instead of “from the evidence,” though not 
correct, was harmless, where another instruction clearly stated that 
plaintiff was required to prove by a fair preponderance of the evidence 
all the material allegations of the complaint. 

(lor other cases, see Trial, Cent. Dig. §§ 705-713, 715, 716, 718; Dec. Dig. 
§ 296.) 

5. INSURANCE — ACTIONS —CONDITIONS PRECEDENT — AP- 
PRAISEMENT. 

Under an insurance policy on live stock, providing that in case of loss by 
death the insured should, at the request of the company at any time 


* Decision rendered, Oct. 8, 1914. 106 N. E. Rep. 390. 
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within sixty days after the loss, consent to an appraisement by ap- 
praisers, one to be selected by the company, one by insured, and they 
to select a third, that the insurance thereby granted was limited to: 
two-thirds the actual cash value of each animal insured, and that in. 
case of loss, if the insurance was greater than two-thirds the market 
value as ascertained when appraised at time of death, insured would 
accept the two-thirds value and the return of all excess premium, 
insured’s participation in an appraisement was not a condition prece- 
dent to liability, and his failure to participate would not alone defeat 
a recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 
6. TRIAL—INSTRUCTIONS—CONFLICTING INSTRUCTIONS. 


In an action on such policy, instructions that for the insurer to secure an 
appraisement the burden of proof rested upon it to prove that it re- 
quested the insured to consent to an appraisement, that it selected an 
appraiser and notified insured thereof, and that it furnished blanks 
upon which to make the appraisement, and an instruction that if the 
insurer requested the insured’s consent to an appraisement, selected 
an appraiser, and notified insured of that fact, and also furnished 
blanks upon which to make the appraisement, and if insured refused 
to have anything to do with the appraisement, such refusal would not 
of itself release the insurer from liability, did not conflict as claimed. 


(For other cases, see Trial, Cent. Dig. §§ 564, 565; Dec. Dig. § 243.) 


7. EVIDENCE—SECONDARY EVIDENCE—NOTICE TO PRODUCE 
DOCUMENT. 

Under Burns’ Ann. St. 1914, § 502, providing that the court or judge may 
upon motion compel either party to produce any book, paper, or docu- 
ment, that the order may be made upon application of either party 
upon reasonable notice to the adverse party, and that, if not produced, 
parol evidence may be given of its contents, it was not error to admit 
evidence of the contents of a letter duly mailed, though no notice to 
produce was given, where the addressee’s agent testified that the 
letter was not received, as the notice to produce would have been a 
useless ceremony. 


(For other cases, see Evidence, Cent. Dig. §§ 642-660; Dec. Dig. § 185.) 


8. EVIDENCE—PRESUMPTIONS—DELIVERY OF MAIL. 


The mailing of a letter, properly addressed and stamped, makes a prima 
facie case of delivery in due course of mail, which, if denied, presents 
a question of fact. 


(For other cases, see Evidence, Cent. Dig. § 92; Dec. Dig. § 71.) 


9. APPEAL AND ERROR—AFFIRMANCE NOTWITHSTANDING 
TECHNICAL ERRORS. 

Under Burns’ Ann. St. 1914, § 350, providing that no objection taken by 
demurrer and overruled shall be sufficient to reverse the judgment, if 
it appear from the whole record that the merits of the case have been 
fairly determined, section 407, providing that the court must in every 
stage of the action disregard errors or defects not affecting the sub- 
stantial rights of the adverse party, and that no judgment can be 
reversed or affected by reason of such error or defect, section 700, 
providing that no judgment shall be reversed for any defect in form, 
variance, or imperfections which might be amended, and that no judg- 
ment shall be reversed where it shall appear that the inerits of the 
cause have been fairly tried and determined, and section 2221, provid- 
ing that in considering the questions presented on appeal the court 
shall not regard technical errors or defects or exceptions to any de- 
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cision or action of the trial court which did not, in the opinion of the 
court to which the appeal is taken, prejudice the substantial rights of 
the defendant, a judgment must be affirmed unless harmful error is 
disclosed. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4032, 4066, 4075, 
4098, 4101, 4454, 4540-4545; Dec. Dig. § 1170.) 


10. INSURANCE—ACTIONS—SUFFICIENCY OF COMPLAINT. 

A complaint alleging that defendant was engaged in the live stock in- 
surance business, that by a policy made a part thereof it insured 
plaintiff against loss by death or theft of a certain bull in the sum of 
$500, the animal being worth $1,000 at the time of its death, that on 
a date specified and during the lifetime of the policy the animal died 
of disease, due notice of which was given defendant in writing, that 
before service of such notice defendant, having theretofore received 
notice of the death of the animal, waived notice, and without waiting 
for final proof of the loss investigated the facts and the claim under 
the policy, and rejected .the claim and denied liability, that plaintiff 
had paid a premium of $40 and performed all agreements and con- 
ditions incumbent upon him under the policy, that he had demanded 
payment of the amount of the policy, but that defendant refused and 
rejected such demand and claim, was not demurrable. 

(lor other cases, see Insurance, Cent. Dig. $§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. § 629.) 


Appeal from Circuit Court, Daviess County; James W. Ogdon, Judge. 
Action by Harry M. Wolfe against the National Live Stock Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 


The policy sued on contained the following provisions :— 

5. Proceedings in case of loss by death—Notice and proof.—In case 
of loss by death under this policy, the assured shall forthwith give notice 
thereof in writing to the company, at its home office, stating in such 
notice: (1) The number of policy and name of animal; (2) date and 
cause of death; (3) name of attending veterinary, and his address—and 
shall, at the request of the company, or its agent, at any time within sixty 
days after the date of such loss consent to an appraisement by appraisers, 
one appraiser to be selected by the company and one by the assured, they 
to select the third if they cannot agree, and shall give, under oath upon 
blanks to be furnished by this company within three days after the receipt 
thereof such other information relating to the loss as the company may 
require. This appraisement shall be solely for the information of the 
company. 

8 Amount of insurance.—This insurance hereby granted is limited 
to two-thirds the actual cash value of each anima! hereby insured, and the 
aggregate amount insured on each animal in this and all other companies 
shall not exceed two-thirds its actual cash value. It is hereby agreed that 
in case of loss under this policy, should the insurance herein named be 
greater than two-thirds the market value as ascertained when appraised at 
time of death, that the insured will accept two-thirds value and the return 
of all excess premium in full satisfaction of the company’s liability under 
this policy. And it is expressly agreed that in the event that the ascer- 
tained cash value shall be less than the estimated value of the animal or 
animals insured, as contained in the application on which this policy is 
issued, the liability of this company shall be only for such sum as shall 
bear the same ratio to the amount of insurance named in this policy as 
the ascertained cash value shall bear to such estimated cash value, but in 
no event for a greater’ amount than that named herein. All fraud, or 
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attempt at fraud, by false swearing or otherwise, shall cause a forfeiture 
of all claims on this company under the policy. 


M. S. Meyberg, of Indianapolis, and J. H. Spencer, of Washington, 
Ind., for Appellant. 


Gardiner, Tharp & Gardiner, and Padgett & Padgett, all of Washing- 
ton, Ind., for Appellee. 


NATIONAL, LIVE STOCK INS. CO. vs. JACKSON.* 
(Court of Appeals of Kentucky.) 


1, INSURANCE—LIVE STOCK POLICY—MORTGAGE—CONSENT. 

Where a live stock policy provided that it should be void if the stock was 
mortgaged at any time without notifying the insurer and receiving its 
written permission so to do, it did not require that the consent should 
be indorsed on the policy, so that, where permission was requested and 
given by a letter written to the local agent, it was not material that 
the consent was not indorsed on the policy, as suggested by the in- 
surer in such letter. 

(lor other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.) 


2. INSURANCE — SOLICITING AGENT —-CONSENT TO MORT- 
GAGE. 

Where an insurance agent not only solicited insurance, but took applica- 
tions, received premiums, delivered policies, and countersigned the 
same, and his agency contract provided that he should be diligent and 
careful to use his best skill and judgment in selecting risks and pro- 
moting the interests of the company, he was not a mere soliciting 
agent, but had sufficient authority to bind the company by transmitting 
to insured and the mortgagee the company’s consent to the mortgage, 
so as to estop the insurer from claiming a forfeiture because such 
consent was not indorsed on the policy. 


(l‘or other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965; Dec. Dig. 
§ 375.) 


Appeal from Circuit Court, Carroll County. 
Action by Vachel Jackson against the National Live Stock Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


G. A. Donaldson, of Carrollton, and Mitchel S. Meyberg, of Indian- 
apolis, Ind., for Appellant. 
Winslow & Howe, of Carrollton, for Appellee. 


* Decision rendered, Oct. 13, 1914. 169 S. W. Rep. 695. 
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VALLEY MERCANTILE CO. er au. vs. ST. PAUL FIRE & 
MARINE INS. CO. (No. 3395.)* 


(Supreme Court of Montana.) 


1. INSURANCE — PRESUMPTION AND BURDEN OF PROOF — 
RISK—-LARCENY. 

[n an action upon a policy upon an automobile for loss resulting from its 
theft by persons other than those in the employ, household, or service 
of the insured, the insured was required to prove his case only by a 
preponderance of the evidence, but to recover at all, had the burden 
of proving every element of larceny within Rev. Codes, § 8112, pro- 
viding that in every crime there must exist a union of act and iritent. 


(l‘or other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668, 1707-1728; 
Dec. Dig. §§ 646, 665.) 


2. LARCENY—ELEMENTS OF OFFENSE—INTENT. 

To constitute the crime of larceny, the intent which accompanies the act 
of taking must be the criminal intent to permanently deprive the 
owner of his property, and without which the taking would be a bare 
trespass or civil injury. 

(For other cases, see Larceny, Cent. Dig. §§ 3-10; Dec. Dig. § 3.) 


(For other definitions, see Words and Phrases, l‘irst and Second Series, 
Larceny.) 


3. INSURANCE—CONSTRUCTION—RISK—LARCENY. 

Under a policy insuring plaintiff's automobile against loss by theft, proof 
that the employees of a painter at whose shop it had been left for 
repainting after working hours unlocked the front door and took 
the car for a joy ride, intending to bring it back to the shop, and 
did bring it back after it had. been damaged, did not show that the 
taking, though wrongful, was larceny within the terms of the policy. 

(l‘or other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. Dig. 


§ 425.) 


Appeal from District Court, Missoula County; John E. Patterson, 
Judge. 

Action by the Valley Mercantile Company and another against the 
St. Paul Fire & Marine Insurance Company. Judgment for plaintiffs, and 
defendant appeals. Reversed and remanded, with directions to dismiss 
the complaint. 


William Wayne, of Missoula, for Appellant. 
Henry C. Stiff, of Missoula, for Respondents. 


* Decision rendered, Sept. 30, 1914. 143 Pac. Rep. 559. 





